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1. Introduction
Rosalind Dixon and Tom Ginsburg

Comparative constitutional law is a newly energized field in the early 21st century. Never
before has the field had such a broad range of interdisciplinary interest, with lawyers, politi-
cal scientists, sociologists and even economists making contributions to our collective under-
standing of how constitutions are formed and how they operate. Never before has there been
such demand from courts, lawyers and constitution-makers in a wide range of countries for
comparative legal analysis. And never before has the field been so institutionalized, with new
regional and international associations providing fora for the exchange of ideas and the orga-
nization of collaborative projects.

This Handbook is one such collaborative project, a small effort to provide an overview of
the field. It is inherent that any such effort will be incomplete, and we surely recognize the
limitations of any effort to distill such a rich field into a single volume. But we also believe
that the time has come for some organization of the various issues and controversies that
structure academic and legal debate. As the field matures, such efforts will help to advance
scholarship to the next level, by focusing attention on outstanding questions as well as rais-
ing awareness of issues worth pursuing in under-analyzed jurisdictions.

This Introduction provides a brief history of the field, and wrestles with the definitional
issues of the boundaries of the constitution. It then draws out the common themes that emerge
from a reading of the chapters, particularly as they relate to patterns of constitutional simi-
larity versus difference, or convergence versus divergence. The conclusion briefly speculates
on future directions for the field.

1 COMPARATIVE CONSTITUTIONAL LAW: A THUMBNAIL
HISTORY

The field of comparative constitutional studies can be traced back at least to Aristotle’s
Politics, which systematically evaluated the constitutions of the Greek city states to inform
normative theorizing on optimal design. Classical thinkers in Imperial China, India and else-
where also spent some time thinking about the fundamental principles of statecraft, arguing
about matters that we would call constitutional. In the Western intellectual tradition, such
analysis continued through many of the great political thinkers, from Machiavelli to
Montesquieu to John Stuart Mill. In the 17th century, state-builders in the Netherlands under-
took extensive study of ancient and contemporary models to resolve constitutional problems
of the nascent Dutch republic, finding particular inspiration in the proto-federalism of the
biblical Israelites (Boralevi 2002). In the 18th century, besides Montesquieu’s foundational
exploration, lesser known figures such as Gottfried Achenwall and Johann Heinrich Gottlieb
von Justi undertook surveys of political forms (Marcos 2003: 313). Comparative constitu-
tional study thus has a long and distinguished lineage.
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It is the rise of the written constitutional form, conventionally understood to have emerged
in full flower in the late 18th century, that spurred the field to develop more systematically
and to become distinct from political theory per se. The enlightenment thinkers of the French,
Polish and American projects saw written constitutions as acts of purposive institutional
design, for which wide study was a desirable, even necessary, feature. They thus engaged in
extensive examination and debate about the appropriateness of particular models. In turn, the
models they produced, as channeled through the liberal 1812 Spanish Constitution of Cadiz,
influenced the early constitutions of Latin America: the 1821 Constitution of Gran Colombia,
the 1830 and 1832 Constitutions of New Granada, the 1830 Constitution of Venezuela, the
1823 and 1828 Constitutions of Peru, the Argentine Constitution of 1826, the Uruguayan
Constitution of 1830, and the Chilean Constitution of 1828.

Throughout the 19th century, new state-builders, initially in Latin America and Western
Europe but also in Japan, sought to adopt the new technology of the written constitution, and
in doing so needed to engage in practical comparisons about which institutions were optimal.
As a result, constitutional compilations became more popular, focusing on both European and
Latin American countries (Marcos 2003: 314–16). The method involved a mix of normative
and positive analysis, and in turn informed drafting exercises in new states and old (Takii
2007).

The 19th century also saw the rise of the academic discipline of comparative law, culmi-
nating in the International Congress of Comparative Law in 1900 (Riles 2001; Clark 2001).
The zeitgeist was captured by the notion of legal science, an internal and autonomous study
of law, using distinctively legal forms of reasoning to determine the answers to normative
questions. Scholars sought to examine the scientific principles of law that provided a univer-
sal underlying structure to inform the drafting of civil codes. The comparative method was
also used by those who sought to link legal science to social science, exemplified by Henry
Sumner Maine’s (1861) monumental efforts to discover the origins and development of legal
institutions. Comparison, then, was a natural part of the milieu of 19th century jurisprudence,
but the relative dearth of constitutional adjudication meant that there was little attention to
that topic.

Perhaps as a legacy of this era, comparative law was to focus heavily on the private law
core of Western legal systems for much of the next century. By and large, the great figures of
Western comparative law did not place public law in their sights, preferring to ascribe to the
public law a particularity and responsiveness to local values. In contrast, private law was seen
as embodying common and universal features, derived ultimately from the Roman tradition.
There was, to quote one such effort, a common core of private law (Bussani and Mattei 2002).
The only comparable ‘core’ in the public law sphere was embodied in international human
rights law, which formed a template of minimum content that constitutions were encouraged
to adopt into local law. In the early 1950s, there was a burst of interest in the field in the
United States, with many law schools offering a course in comparative constitutions, and such
figures as Erwin Griswold and William Douglas writing on the topic (Fontana 2011). But for
the bulk of the 20th century, comparative constitutional law was not a vigorous or prominent
field for writing by academic lawyers.

Other disciplines, however, did focus on constitutional comparison. With the formation of
political science as a modern discipline in the United States in the early 20th century, consti-
tutional studies formed an important part of the core curriculum, with comparison being at
least a part of the approach. The sub-discipline of public law spent a good deal of energy
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examining constitutional texts and describing the various political institutions they created,
both to inform potential borrowing and also to understand how systems operated (Shapiro
1993).

With the behavioral revolution in the 1940s and 1950s, however, social scientists turned
away from formal texts as objects of study, and instead sought to examine the ‘science’ of
government decision-making. Public law scholars turned to judicial behavior, examining the
micro-foundations of legal decisions rather than the broader structures within which judges
were embedded. This necessarily involved a turn away from formal institutions and toward
individual agents. Formal institutions such as law were seen to some degree as façades mask-
ing interests and ‘real’ politics.

Two developments in the late 20th century – one academic and one in the world –
coalesced to provide a fruitful environment for the growth of comparative constitutional stud-
ies. The academic development was the revival of various institutionalisms in the social
sciences (March and Olsen 1989; Powell and DiMaggio 1991; Clayton and Gilman 1998).
Sociologists and some political scientists began to emphasize that individual agents were
embedded in broader institutional structures, and that these structures helped to determine
outcomes. From another angle, economists moving away from neoclassical models began to
understand that rules were important (Buchanan and Tullock 1961; North 1991). Institutions
were defined as the rules of the game that structured behavior. Constitutions, as the social
devices that structure the creation of rules, were the ultimate institutions worthy of analysis.
Hence there was a turn in economics to understanding constitutional structures. With some
exceptions (Brennan and Pardo 1991; Voigt 1999), the literature in constitutional political
economy focused more on theory than empirics, but it did provide a set of working assump-
tions and hypotheses for analyzing constitutions.

The late 20th century also saw epochal changes in the real world that made it hard for
academics to ignore constitutions. The third wave of democracy beginning in the mid-1970s
brought new attention to constitutions as instruments of democratization, and the emergence
of new states following the end of the Cold War prompted a new round of efforts to theorize
and analyze institutional design (Elster et al. 1998; Sunstein 2001; Holmes 1995). In partic-
ular, constitutional design became a central focus for ethnically diverse states in the hope that
proper institutions could ameliorate conflict (Choudhry 2008; Ghai 2001; Horowitz 1991).
There was a revival of interest in federalism and other design techniques (Le Roy and
Saunders 2006).

A related development was the secular increase in the role of courts in many societies, a
phenomenon known as judicialization (Tate and Vallinder 1995). Designated constitutional
courts were prime locations for judicialization in many countries, and the phenomenon was
examined by lawyers and political scientists interested in particular countries (Kommers
2002; Stone 1992; Volcansek 1990). The spread of judicialization and constitutionalization
meant that there were both many more contexts in which the operation of the constitutional
system ‘mattered’ as well as much more demand for comparative analysis. Some of this work
was implicitly comparative, but most of the work in the 1990s considered a single jurisdic-
tion (but see Baun and Franklin 1995).

With the rising prominence of constitutional courts as loci of major social and political
decision-making, it became apparent that some of the problems courts were confronting were
recurring in different countries. Many new democracies, for example, had to deal with lustra-
tion and other issues of transition (Teitel 2002), economic transformation, and electoral
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issues. These courts quite naturally began to pay attention to how the issues were resolved in
other countries, especially the established democracies with well-developed jurisprudence on
similar questions. Courts were also in dialogue about the interpretation of international
human rights instruments, and what limitations might be acceptable within a free and demo-
cratic society. This phenomenon of transnational judicial dialogue was in fact quite old, but
received renewed attention and was heavily criticized by judicial conservatives in the United
States. The critique prompted a spate of work on the appropriate role for judicial borrowing
across jurisdictions (see Chapter 31 by Saunders in this volume). Indeed, in part for this
reason, the early 21st century has seen a veritable explosion of interest in the field.

2 COMPARATIVE CONSTITUTIONAL LAW: BOUNDARIES OF THE
FIELD

An important question raised by the growth of the field of comparative constitutional law is
how to define the outer boundaries of the phenomenon to be studied. The study of compara-
tive constitutional law, most scholars agree, is something distinct from the study of compara-
tive private law or non-constitutional law, but scholars also differ significantly in how they
draw this distinction. Furthermore, the increasingly global context of constitution-making, in
which norms are developed across borders, requires some attention to the relationship
between constitutions and international law.

Perhaps the most straightforward way in which to define the constitutional domain is by
reference to the text of legal instruments that are expressly labeled by their drafters as ‘consti-
tutional’. This is the approach taken, almost by necessity, by those scholars in the field who do
large-scale empirical work: a good example in the Handbook is Chapter 7 by Tom Ginsburg on
constitutional endurance. It is also an approach frequently adopted by scholars engaged in more
qualitative research: the clearest examples of this are found in Part I of the Handbook, in those
chapters dealing with questions relating to constitutional design and redesign, but such an
approach is also an important definitional starting point for several later chapters, such as those
by Sujit Choudhry and Nathan Hume, Dennis Davis, Donald Kommers, Ron Krotozynski,
Vicki C. Jackson and Jamal Greene, and Kim Rubenstein and Niamh Lenagh-Maguire.

A second approach focuses on the idea of entrenchment, or the degree to which certain
legal rules are immune from change by ordinary as opposed to super-majority legislative
processes, either as a matter of legal form or political convention. While formal entrenchment
may often coincide with a text-based approach (i.e. whether a norm is included in a written
document labeled constitutional), other norms can be informally entrenched as a practical
matter, and hence might be considered constitutional in some sense. A focus on the entrench-
ment criterion may offer quite distinctive answers as to the scope of the comparative consti-
tutional field. Few contributions to the Handbook in fact adopt this approach, however, likely
because it is difficult in the space of a short chapter to give detailed consideration to the
degree to which such informal conventions exist.

A third approach, which is more common among contributors to the Handbook, is more
functional, and defines the constitutional domain by reference to the role of constitutions in
both ‘checking’ and ‘creating’ government power. This understanding is most explicit in Rick
Pildes’ contribution to the Handbook, but also runs through a number of other chapters,

4 Comparative constitutional law



 

including those by Tom Allen, Nicholas Bamforth, Claire Charters, Oren Gross, Janet
Hiebert, Kate O’Regan and Nick Friedman, Kent Roach, and Mark Tushnet. Perhaps the
strongest evidence of this approach by these authors is their attention to statutes such as the
UK Human Rights Act 1998, New Zealand Bill of Rights 1990 and the 1992 Israeli Basic
Law on Human Dignity and Liberty, without detailed inquiry as to the informal entrenchment
of such instruments. Another indication is the treatment of constitutions, or constitutionalism,
as having an inherently ‘pro-rights’ orientation: this is implicit, for example, in Kent Roach’s
suggestion (following Kim Lane Scheppele 2006) that international law may have an ‘anti-
constitutional’ dimension in the anti-terrorism context (see Chapter 29), and Tom Allen’s
suggestion that constitutional instruments tend to exhibit an intrinsic – as opposed to purely
instrumental – commitment to individual rights (see Chaper 27). David Schneiderman, for his
part, criticizes this kind of teleological approach to the definition of the field – which he labels
‘global constitutionalism “as project” ’ – but in doing so ultimately goes on to propose a func-
tional definition of the ‘constitutional’ domain, whereby constitutional norms are defined by
reference to their role in allocating political power.

A fourth approach is more sociological and open-textured, and linked to the way in which
national actors understand domestic legal norms as constitutional. This approach is implicit
in Gary Jacobsohn’s chapter on constitutional identity; Victor Ferreres Comella’s chapter on
constitutional courts; Frank Michelman’s chapter on the interplay between constitutional and
ordinary jurisdiction; Stephen Gardbaum’s chapter on the structure and scope of constitu-
tional rights; Adrienne Stone’s chapter on freedom of expression; Cheryl Saunders’ chapter
on comparative engagement by courts; and David Fontana’s chapter on the way in which
courts do (and ought to) control their docket.

Each of these approaches involves a somewhat different trade-off between objectivity and
clarity, on the one hand, and the potential for under- and over-inclusiveness, on the other
(compare Dixon and Posner (forthcoming). The lack of agreement, even at this preliminary
definitional level, illustrates both the methodological pluralism of the field, but also our
contention that significant work still remains to be done by scholars in the field.

3 COMPARATIVE CONSTITUTIONAL LAW: A STUDY IN
DIFFERENCE OR SIMILARITY?

A central question almost all of the contributors to the Handbook take up is the degree to
which, in various constitutional sub-fields, one observes patterns of constitutional similarity
or even convergence over time.

For some authors, this is largely a question of identifying patterns of constitutional simi-
larity, or difference, within a particular sub-group of countries. These authors’ very careful
and detailed consideration of the constitutional position in a number of countries makes it
challenging to address the issue of convergence on a truly global scale (see e.g. the chapters
by Jackson and Greene, and Rubenstein and Lenagh-Maguire). However, even for these
authors, the different constitutional models or archetypes they identify may suggest at least
some tentative conclusions about global constitutional patterns. Other authors explicitly aim
to consider the degree to which there is general constitutional similarity or convergence, in a
particular area, across the globe.
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The most common pattern that authors in the Handbook identify is one of broad similar-
ity at an abstract constitutional level, together with significant heterogeneity or polarization
(i.e. similarity only among countries in a particular constitutional sub-group, and not across
different sub-groups of countries) at a more concrete or specific level of constitutional
comparison. For example, in Part I, Dixon notes that while almost all countries worldwide
now include formal provision for constitutional amendment (Chapter 6), the frequency and
function of formal constitutional amendment varies significantly across countries, as does the
way in which countries’ constitutions make it more difficult for legislatures to pass constitu-
tional amendments as opposed to ordinary legislation. Ginsburg notes both a pattern of broad
similarity across countries when it comes to the life-span or endurance of constitutions – most
constitutions for most countries die quite young, but there is significant regional and other
variation in both the observed and predicted rate of endurance (Chapter 7).

In Part II, in exploring questions of constitutional identity and membership, Gary
Jacobsohn suggests important commonalities across countries in how they have forged a
‘constitutional identity’ over time, by confronting various sources of disharmony within their
own constitutional system or traditions, but also notes important differences among countries
in the role played by constitutional text, history, and different institutions and understandings
of constitutionalism. Claire Charters identifies a similar pattern in constitutional responses to
indigenous peoples: she notes the way in which, in all three countries she studies, there has
been a period of ‘official respect for indigenous peoples’ sovereignty and control over their
land’ followed by a period of retreat in the state’s willingness to recognize enforceable oblig-
ations towards indigenous people; a later period of expanded rights-based recognition,
followed by political backlash; and the persistence of major differences on more specific
constitutional questions, such as the status of treaties with indigenous peoples, issues of
sovereignty and jurisdictional control. And Kim Rubenstein and Niamh Lenagh-Maguire
again identify a pattern of only very abstract similarity among countries in their definition of
citizenship and the boundaries of the constitution: they show that Australia, Canada and Israel
all share a quasi-constitutional approach to the regulation of citizenship, as compared to the
explicitly constitutional approach taken in the United States, but they also show that the juris-
dictions vary greatly in how they see the relationship between statutory definitions of citi-
zenship and constitutional norms.

In Part III, a number of authors reach similar conclusions in the context of questions of
constitutional structure. In the context of legislative-executive relations, Ronald Krotoszynski
suggests that ‘even though concerns over the constitutional separation of powers are widely
shared in other democratic republics, the specific US concern with the conflation of legisla-
tive [and executive] power, and the concomitant commitment of enforcement of this separa-
tion of powers by the federal judiciary, has failed to gain much traction’ (Chapter 13). In the
context of constitutional emergency regimes, Oren Gross likewise suggests that the pattern in
democratic societies ‘has almost invariably been [one based on] “models of accommoda-
tion” ’ (Chapter 19), and that, in most democracies, there is ‘explicit constitutional reference
to emergencies’, but that there are also both clear exceptions to this pattern of explicit consti-
tutional regulation (such as in the US, Japan and Belgium) and also significant differences
among countries in their approach to questions such as which institutions are authorized to
declare an emergency, and by what means; whether to adopt a unitary or multi-level approach
to the definition of emergencies; and the effects of declaring an emergency, particularly on
the enjoyment of individual rights.
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In Part IV, in exploring constitutional rights protections, many authors identify a similar
pattern. Donald Kommers, for example, in writing about abortion rights suggests that there is
a seeming ‘transnational consensus that unborn life (at some stage) and personal self-deter-
mination are both worthy of constitutional protection’, and also increasing convergence
among countries such as the US and Germany in exactly how they balance these competing
commitments. But he also finds significant differences between Germany, the US, and
Ireland in how they treat the constitutional status of the fetus and the nature of the right at
stake for women: in Ireland, both the fetus and women are understood to enjoy a ‘subjective’
right to life; in Germany, women are understood to have a right to dignity or development of
the person, whereas the fetus is protected by the state’s duty to affirm the value of fetal life,
as an objective constitutional value; and in the US, women’s rights are understood largely in
terms of liberty, rather than dignity, and the protection of fetal life as a compelling state inter-
est – rather than constitutional duty. In the context of constitutional protections of human
dignity, Paolo Carozza, in turn, notes a high degree of global consensus on the importance of
respect for such a right, but also enormous variation among countries in how they understand
the concept and its relationship to different sides of various rights debates.

Similarly, in writing about constitutional equality rights, while (former Justice) Kate
O’Regan and Nick Friedman note that ‘the right to equality is found in nearly all modern
democratic constitutions’ (Chapter 26), they also suggest that there is significant heterogene-
ity among countries in the way in which this right is implemented. They identify four distinct
approaches in four different countries (i.e. the US, Canada, the UK and South Africa): in the
US, at least under the 14th Amendment as opposed to statutory anti-discrimination provisions
such as Title VII of the Civil Rights Act 1964, they note ‘an equal treatment approach’; in
Canada, a ‘disparate impact’ approach; in the UK a disparate impact plus ‘ambit’ test; and in
South Africa, what they label a ‘substantive equality’ approach. In writing about constitu-
tional responses to terrorism, post 9/11, Kent Roach likewise argues that there has been quite
significant constitutional similarity – though in a quite different form to what many commen-
tators suggest: rather than being generally deferential, courts have in fact, he suggests, not
been particularly deferential in this area (Chapter 29). However, the precise way in which this
has played out has also varied significantly by country with the use by various courts of
administrative law and statutory interpretation tools, as well as more conventional forms of
constitutional review. And in the context of gay rights, while Nicholas Bamforth devotes
much of his attention to identifying institutional and substantive parallels between countries,
he also stresses that ‘the levels of moral controversy and social disagreement surrounding the
legal recognition of same-sex partnerships var[ies] between jurisdictions’ (Chapter 30).

In Part V, in writing about the way in which constitutional courts control access to their
docket, David Fontana suggests the existence of broad – albeit hitherto under-appreciated –
similarities among courts in their ability to control access to their docket, while also noting a
range of more concrete differences among courts in the mechanisms they have for exercising
such control.

Some authors put more emphasis on constitutional similarity across countries, arguing that
there is in fact far greater similarity, in their particular field, than is generally thought to be
the case. Helen Irving, for example, argues in Part I that when it comes to women’s partici-
pation in constitution-making, there is a much longer history, and thus broader pattern of
similarity, concerning such participation than many constitutional commentators appreciate:
while (unlike modern constitutions) many older constitutions were drafted without direct
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female involvement, the US and Australian experience, she argues, shows that this was not
universally so.

Stephen Gardbaum, in analyzing the scope and structure of constitutional rights in Part IV,
argues that the US Supreme Court, rather than being a clear outlier in this context, is similar
to almost all courts in approaching the justifiability of limitations on rights via the lens of
‘balancing’ or proportionality, and the ‘horizontal’ application of rights as a question of
degree only (Chapter 21). Similarly, Adrienne Stone, in the context of freedom of expression,
argues that there are important similarities among countries not simply in their recognition of
this right, but also at a more concrete constitutional level. She finds similarities in the way in
which courts generally give broad coverage to the right (for example, by including expressive
activity in its scope), uphold implied as well as express limitations on the enjoyment of such
rights, and in the way in which such rights have more or less direct horizontal effect (Chapter
22). And Tom Allen, in analyzing constitutional protection of property, suggests important
similarities among countries not only in the sense that ‘most constitutions impose restrictions
on eminent domain’ and ‘follow a common structure’ whereby ‘government may only
acquire property by a process laid down by law, for a public purpose, and on terms that
provide the owner with compensation’ (Chapter 27), but also in that, at a more concrete level,
most courts tend to interpret such provisions in a way that distinguishes between ‘takings’ and
other forms of regulatory interference with property rights, and to defer to the executive in its
definition of the public interest.

Even these authors, however, still stress a range of ongoing constitutional differences
among countries. Gardbaum, for example, notes a range of differences among countries at the
more specific level of, for example, whether the limitation of rights is express or implied, is
highly formalized or not, or includes attention to true cost-benefit judgments (Chapter 21); or
whether their approach to horizontal application is so-called ‘direct’ versus ‘indirect’, or
imposes duties on private individuals, and courts, as well as other government actors. Stone
suggests that there are important differences in the way in which courts approach the justifi-
ability of limitations on this right (Chapter 22), both in particular cases, and in their use of a
‘categorical’ as opposed to more open-ended ‘balancing’-style approach. While the US is
currently an outlier in preferring the latter to the former, Stone also hesitates to label this as
a stable form of qualified similarity – given the potential for other countries to move toward
a more heavily doctrinalized approach over time. And Allen notes significant variation
among countries in how they define the ‘minimum core’ of a right to property, and thus also
the line between takings and regulation.

Other contributors to the Handbook identify an even lesser degree of constitutional simi-
larity across constitutional systems worldwide, even at the most abstract level – and instead,
broad similarity only among distinct groups of countries (i.e. polarization).

In some cases, this pattern is one whereby countries can be divided into two rough cate-
gories or groups. In Part I, Justin Blount, for example, suggests (contra Helen Irving) that
when it comes to norms of popular participation in constitution drafting there is a fairly clear
distinction between old and new constitutions: in the former, there was limited provision for
popular involvement in the drafting process; whereas in the latter, there has tended to be both
a clear norm of and set of formal procedures for popular participation (Chapter 3). Zaid Al-
Ali notes a similar difference between old and new constitutions when it comes to external
influences in the constitutional drafting process, as well as a bifurcated pattern in the degree
to which such influence tends to enforce, or depart, from international best practices in differ-
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ent contexts. And Ruti Teitel urges us to see constitution-making processes in terms of a
parallel distinction between traditional state-centered forms of constitutionalism and newer,
more civil society-focused forms of ‘transformative’ constitutionalism in societies facing
challenges of transitional justice.

In Part III, Victor Ferreres Comella describes the two different canonical models of consti-
tutional court structure – one in which ordinary courts exercise constitutional jurisdiction and
the other in which constitutional courts are separate from the rest of the judiciary – and
suggests that the latter model is common in Europe (18 out of 27 states in the European Union
have such a model) and also Latin America, Africa and Asia, but not elsewhere. Frank
Michelman, of course, asks us to think more critically about whether this pattern of polariza-
tion is in fact meaningful, given the instability inherent in any attempt strictly to divide
constitutional from ordinary jurisdiction, but certainly also acknowledges the basic existence
of such a pattern.

Rick Pildes suggests a bifurcation between old and new constitutions when it comes to the
constitutional regulation of political parties (recent constitutions tend to reference political
parties, older ones do not), as well as significant variation among more recent constitutions,
such as in the degree to which they restrict or prohibit certain kinds of party, and recognize a
general constitutional right to party autonomy (Chapter 14). Janet Hiebert and Mark Tushnet
also note the increasing competition between two distinct models of constitutional rights
protection: one based on judicial supremacy and another based on shared judicial and legisla-
tive responsibility for rights protection, or the idea of ‘weak-form’ judicial review (which, as
Mark Tushnet notes, itself has at least three varieties).

In Part IV, in discussing constitutional rights protections, Dennis Davis suggests in the
context of second generation rights that, while there are broad similarities among South
Africa, India and Brazil in their courts’ approach to the implementation of second generation
rights (including a general pattern of restraint and commitment to ‘fusing’ positive and nega-
tive rights enforcement), this sub-set of countries remains a distinct minority even among
signatories to the International Covenant on Economic, Social and Cultural Rights (ICESCR).
(Indeed, one of Davis’ key aims is to show how such a model could be extended to other
countries, consistent with commitments to democracy and limits on judicial capacity.)
Stephen Gardbaum also makes a similar observation, noting that while ‘some constitutions
contain no or very few positive rights, others include both negative and positive rights and
some constitutional courts give positive interpretations to certain seemingly negatively-
phrased rights but not others’ (Chapter 21). In a similar vein, in Part V, in considering how
courts themselves engage comparatively, Cheryl Saunders suggests that courts in common
law countries are in fact quite likely to cite foreign law in the course of their opinions,
whereas courts in civil law countries are less likely to do so (Chapter 31).

Some authors identify an even more diverse range of constitutional types in the context of
constitutions’ approach to questions of fundamental structure or rights protection. In Part III,
for example, José Cheibub and Fernando Limongi note not only the prevalence of both pres-
idential and parliamentary systems (the category of semi-presidential he regards as less
useful), but also argues that both systems can be further sub-divided into those presidential
systems that give strong legislative power to the president, versus those that do not (Chapter
12); and parliamentary systems that require formal assembly confidence for the executive to
continue in office, versus those that do not. Sujit Choudhry and Nathan Hume likewise
suggest in the context of constitutional federalism that, even among federal systems (which
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are far from the only model in global terms), there is significant variation between ‘classical’
and ‘post-conflict’ varieties (Chaper 20); and also between systems designed to address
different forms of political conflict, such as those based on race/ethnicity, language and reli-
gion.

Ran Hirschl, in discussing the constitutional protection of religion, suggests in Part IV the
existence of eight archetypal models governing relations between religion and state – (i) the
atheist state; (ii) ‘assertive secularism’; (iii) separation as state neutrality toward religion; (iv)
weak religious establishment; (v) formal separation with de facto pre-eminence of one
denomination; (vi) separation alongside multicultural accommodation; (vii) religious juris-
dictional enclaves; and (viii) strong establishment. While he identifies at least one country in
which each model is more or less dominant, he also suggests that there is significant cross-
country variation in the interpretation of each model, so that there is meaningful constitu-
tional similarity or convergence in this domain among countries only in the ‘increasing
reliance on constitutional law and courts to contain, tame and limit the spread and impact of
religion-induced politics’ (Chapter 23).

Vicki C. Jackson and Jamal Greene, in considering comparative approaches to constitu-
tional interpretation in Part V, note at least three distinct approaches to interpretation: a
‘historically focused positivist’ approach; a ‘purposive’ approach; and a ‘multi-valenced’
approach; and suggest that while in the five countries they study (i.e. the US, Canada,
Australia, Germany and France) there is ‘considerable interpretive overlap’ in various courts’
approaches; there are also significant differences both ‘within courts and their scholarly
communities …. [and] across courts’ and countries (Chapter 32).

Various authors also provide a number of explanations for these patterns of constitutional
similarity and difference. As to patterns of constitutional similarity or convergence, while
constitutional scholars have advanced a number of explanations for this (see e.g. Law 2008,
Tushnet 2009, Dixon and Posner 2010), the most consistent explanation provided by contrib-
utors to the Handbook is the increasing influence on domestic constitutional practices of
constitutional comparison itself – and also international law. Donald Kommers, for example,
suggests that ‘comparative constitutional law has come to play a central role in domestic
constitutional adjudication’, and that this is linked to patterns of legal harmonization or
constitutional convergence (Chapter 24). Cheryl Saunders likewise notes the influence of
both informal networks for constitutional comparison, such as transnational judicial
networks, and the internationalization of constitutional law as ‘catalysts’ for what is likely an
increasing pattern of comparative citation by many constitutional courts (Chapter 31). Ruti
Teitel suggests that constitutionalism in societies facing issues of transitional justice has been
influenced by ‘the growing area of overlap’ between constitutional norms and international
law, particularly areas in which ‘international law has been informed by precepts of interna-
tional humanitarian law’ (Chapter 4). In a less optimistic mode, Kent Roach notes the role of
international law in prompting states to converge in their treatment of the assets of suspected
terrorists (Chapter 29).

For some authors, the increasing overlap – and also parallel – between transnational and
constitutional norms is such that comparative constitutional scholars should increasingly turn
their attention toward the transnational domain. Victor Ferreres Comella, for example,
suggests that while there are clear differences between transnational tribunals and domestic
constitutional courts, the parallels are also sufficiently strong that it would be fruitful to
include them in the scope of future comparative constitutional scholarship on constitutional
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courts. Kent Roach argues that ‘the increased impact of the UN on domestic constitutional
norms invites constitutional analysis of the UN itself’ (Chapter 29). And David Schneiderman
argues, in a similar vein, that because international trade law now plays a sufficiently central
role in defining the scope of national government power, it too should be included in the
scope of an appropriately critically-oriented form of comparative constitutionalism.

Some contributors in fact seem already to have heard this call: in thinking about gender
equality and agency, Helen Irving, for example, engages in a fascinating analysis of the
potential differences and similarities between federal/state and international/national juris-
dictional divisions (Chapter 2). Tom Allen and Nicholas Bamforth also provide a similarly
illuminating analysis of the comparative significance of the European Court of Human Rights
jurisprudence on the right to property, and right to family life and non-discrimination
(Chapters 27 and 30).

At the same time, as various authors show, there are also important limits in many areas
on the degree to which international legal norms ultimately exert concrete influence on
domestic constitutional norms. In the context of second generation rights, for example, while
the ICESCR has been ratified at nearly the same rate as the International Covenant on Civil
and Political Rights (with 160 as compared to 166 countries ratifying each covenant), at a
constitutional level Dennis Davis notes, ‘only first generation rights … enjoy universal
appeal’ (Chapter 28). When it comes to the practice of constitutional law by courts and other
domestic decision-makers, various authors also provide clear evidence that such a practice
need not be convergent (see particularly Stone, Chapter 22).

When it comes to sources of ongoing constitutional difference among countries, contribu-
tors to the Handbook also provide a number of explanations for such patterns. One factor that
several authors point to is the persistence of differences in the background legal system.
Victor Ferreres Comella, for example, suggests that, when it comes to the difference between
systems with specialized constitutional courts and ordinary courts exercising constitutional
jurisdiction, at least one logical explanation is the difference in training of judges in ordinary
courts in the common law and civil law world, which makes the former better situated to exer-
cising constitutional jurisdiction (Chapter 15). Tom Allen also notes the common law/civil-
ian distinction as a central factor relevant to explaining differences in countries’ approach to
regulatory takings (Chapter 27). Cheryl Saunders makes a similar argument in connection
with courts’ approach to comparative constitutional materials, suggesting that differences in
the reasoning style of courts in the two systems may also help explain differences in their
approach to foreign law (Chapter 31).

A related factor, which several authors highlight, is the way in which the system of consti-
tutional review is structured. Differences in how courts are structured and appointed seem an
obvious explanation for ongoing polarization at a substantive or interpretive level (see e.g.
Stone, Chapter 22; Saunders, Chapter 31). And even differences in the way in which consti-
tutional opinions are structured may help explain differences at the level of interpretation,
given clear differences in different countries’ traditions in this regard. Vicki C. Jackson and
Jamal Greene, for example, note that in Australia the High Court’s seriatim opinion practice
seems to contribute to it adopting a multi-valenced approach to constitutional interpretation
(Chapter 32); whereas in France, the Conseil Constitutionnel’s tradition of writing short,
unanimous opinions seems to contribute to its more formalist, positivistic approach.

Conversely, as Frank Michelman notes, choices regarding judicial institutional arrange-
ments may themselves also be influenced by parallel or prior substantive constitutional
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choices. For example, the broader the application of constitutional norms, the less sense it
makes for a constitutional system to adopt a system of ‘strict concentration and specialization
of constitutional review powers’ (Michelman, Chapter 16); whereas the narrower their scope,
the more feasible it is for a country to create a stable system of either concentrated or special-
ized judicial review.

A quite different set of factors are cultural and historical, rather than institutional in nature.
As authors such as Adrienne Stone, Ran Hirschl and Vicki Jackson and Jamal Greene note,
history and past experience cast a long shadow over a constitution’s text, as well as its subse-
quent interpretation. Cultural factors also play a central role in a constitution’s drafting and
how it is thereafter interpreted (see e.g. Stone; O’Regan and Friedman; and Kommers).
Cultural understandings about the nature of the state and indeed even the constitution itself
may also be important in this context. For example, as Donald Kommers notes, how a culture
understands the nature of its own democratic commitments (e.g. as communal, social or
liberal) may be an important factor influencing how it approaches the constitutional regula-
tion of abortion (Chapter 24). The more particularistic a nation’s constitution is understood
to be by its citizens, the less support there will also tend to be, as Cheryl Saunders notes, for
the kind of comparative and international engagement that can often lead to constitutional
similarity (Saunders, Chapter 31).

In some areas, as Adrienne Stone argues in her chapter on freedom of expression, the ‘sheer
complexity’ of constitutional law – and the commitments of members of the constitutional
culture (see Post 2003) – also help explain constitutional heterogeneity (Stone, Chapter 22).
An allegiance to multiple different constitutional values creates scope for significant disagree-
ment on how to resolve constitutional questions even within countries, and across countries,
the scope for such disagreement will be even larger (see Stone, Chapter 22; Dixon 2008).

Time is also an important factor in explaining constitutional differences in many areas. As
Tom Ginsburg notes in his chapter in the Handbook, as well as elsewhere (see Elkins et al.
2010), constitutions have tended to have very different rates of endurance, so that even in
mature democracies, there is significant variation in the time at which national constitutions
were adopted. The time at which a constitution is adopted is an important predictor of many
key formal features of a constitution (see e.g. Elkins et al. 2010). As Rick Pildes notes in
Chapter 14 in the Handbook, this may reflect learning or ‘transformations over time in the
understanding of what the practice of democracy means in large societies’, but also poten-
tially the force of peer pressure or mere imitation on the part of constitutional drafters.

4 CONCLUSION: A MATURING FIELD OF INQUIRY

As the variety of these contributions helps demonstrate, comparative constitutional law is a
rapidly maturing field. Yet as Venter (2000: 19) and other thoughtful observers have noted,
the field is hardly complete. There are still numerous areas of constitutional law in which
there is little truly comparative scholarship; and many areas in which, while there is a grow-
ing comparative literature, there is relatively little critical engagement among comparative
scholars of the kind we generally associate with domestic constitutional scholarship, particu-
larly in the US.

To some degree, this has constrained us in compiling the Handbook, so that there are some
areas – such as the relationship between constitutions and the environment – in which there
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are obvious gaps in the Handbook’s coverage, even beyond those dictated by the constraints
of space. In other respects, it has motivated us to use the Handbook as a means of challeng-
ing the current boundaries of the field.

One way in which we have done this is to invite several contributors to address topics that,
more than in many volumes of this kind, overlap to some real degree. This is evident in the
chapters by Janet Hiebert and Mark Tushnet (on alternatives to court-centered forms of
constitutionalism); Victor Comella and Frank Michelman (on the idea of a court with special-
ized constitutional jurisdiction); Stephen Gardbaum and Dennis Davis (on the notion of state
action and positive rights); and Oren Gross and Kent Roach (on constitutional emergencies
and responses to terrorism). By encouraging this form of overlap among these authors with
their diverse perspectives, we have hoped to show the possibilities for the future deepening,
as well as broadening, of the current scope of the field.

By reading the Handbook, however, we also hope that comparative constitutional scholars
will be encouraged to address gaps at both these levels. With this in mind we conclude with
some suggestions for where the field might go in the future.

We certainly need a broader empirical base. It is probably the case that 90% of compara-
tive work in the English language covers the same ten countries, for which materials are
easily accessible in English. Some ‘globalized’ constitutional courts have made a special
effort to have their decisions translated – South Korea is a good example here. But the field
needs many more studies of the operation of constitutions and constitutional law in less well-
studied contexts, including non-democracies (Barros 2002). A good example, as Kent Roach
notes in his chapter, is the current gap in comparative constitutional scholarship on anti-
terrorism law in the Arab world (Chapter 29). Indeed, work of this kind might help to inform
broader theorizing on the nature of constitutions in general.

It is also the case that much of the work to date has focused heavily, and quite naturally,
on constitutional courts. Valuable as this work has been in laying the groundwork, not much
of it has examined how constitutions actually function in a systematic way. There are many
other constitutional institutions that use and make law: human rights commissions, corruption
commissions, trial judges, ombudsmen, and legislatures, to name only a few. Legal actors
outside the courtroom – such as non-governmental organizations, religious groups, police,
prosecutors – all have internalized constitutional understandings. These other sites of consti-
tutional legal practice have not been subject to many comparative studies, though surely they
ought to be.

We also could use work with more methodological variety. Some scholarship has started
to apply large-sample approaches to constitutional law, and case analysis remains the method
of choice. But we surely could learn a good deal from constitutional law by utilizing other
social science methods, including experiments and surveys (Law 2010). Studies of particular
courts and other constitutional institutions can also draw on ethnographic methods which
emphasize particular internal understandings over generalization (Scheppele 2004).
Pluralistic social science, in other words, can enrich the field even more than it already has,
both to inform doctrinal scholarship and to engage in fruitful inquiry for its own sake.

We close with an expression of optimism. It is an exciting time for the field of compara-
tive constitutional law, and we hope that the chapters here convey some of the energy being
brought to bear by scholars around the world. We are confident, and heartened, by the know-
ledge that the contents of this volume only begin to scratch the surface of what the field will
look like in the future.
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PART I

CONSTITUTIONAL DESIGN
AND REDESIGN



 



 

2. Drafting, design and gender
Helen Irving

1 INTRODUCTION

The literature on constitution-making is substantial but, until recently, gender as an impera-
tive of design has received little attention, and most analyses have been narrowly framed.1

Even giving ‘constitutional’ its broadest compass – extending beyond the legal instrument, to
institutions of governance and relations between the citizen and the state – we rarely find
gender as a factor of which to take account, let alone as a lens through which to view consti-
tutional design broadly.

Even the conceptualisation of what is at stake may be missing. Neither the Forward, nor
any of the thirteen contributions to a 2009 symposium issue of the Texas Law Review ‘What,
If Anything Do We Know About Constitutional Design?’ identifies gender as an issue for
constitutional design or gender equality as a principle informing design choices. None
acknowledges women as a design constituency (although several consider ethnic, religious,
or cultural minorities as subjects requiring dedicated attention).2 One chapter alone, out of
fifteen, in a 2008 collection on Constitutional Design for Divided Societies¸ acknowledges
gender as a divider (indeed a ‘deep fault line’ challenging provisions for constitutional equal-
ity (Murray and Simeon 2008: 417)). There are many other examples – monographs,
symposia or collections on constitutional design – where gender as a referent is entirely miss-
ing, and where women, if acknowledged at all, are only listed as a sub-set in a taxonomy of
design challenges.3 In the large body of theoretical writings on constitutional identity, legiti-
macy, and constituent power – all normatively implicated in constitutional design – gender is
almost entirely overlooked.4

This history of neglect or under-recognition should not be taken as confirmation of the non-
relevance of gender to constitutional design. Since we know that gender is relevant in other
comparable fields,5 there is at least an a priori claim for its relevance to constitutional design.
Furthermore, a significant proportion of the literature on constitutional design concerns prin-
ciples for redressing power asymmetries or accommodating social cleavages; there is no
reason for gender to be missing from this design kit. Additionally, a small number of individ-
ual issues have been ‘trialled’ in actual constitutional design, and stand as instructive excep-
tions to the general non-recognition of gender. Women’s suffrage is the most obvious and –
these days – the least controversial.6 Gender equality rights, gender electoral quotas and the
protection of reproductive rights are also readily recognisable as constitutional matters, and
have been incorporated into constitutions in a number of countries. Federalism has been
subject to relatively recent gender analysis, although the practical (as opposed to conceptual)
significance is less immediately evident. The impact of international law on national constitu-
tions has also attracted feminist attention, albeit tangentially to design in most cases.

These examples are useful, but they are fragments or components. They serve to illustrate
the gender-constitutional project, but are not the same as principles or concepts. They are the
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foot in the door, rather, which, opened, reveals a whole, hitherto unseen, landscape. It is this
perspective – the whole-constitution approach – that has only recently begun to emerge. It is
a perspective that subjects the totality (more than the sum of its parts), as well as the concept
or idea of a constitution, to a full gender audit.

Just as we distinguish the parts from the whole, we must distinguish jurisprudence from
design. The two are not unrelated; for example, in framing a constitution, questions arise
whether to include express provisions governing interpretation7 or to leave the courts free to
develop an interpretive methodology. In most cases, however, jurisprudential issues arise post-
framing, and are meta-design issues, concerned with effectiveness, rather than principles.

In the United States, perhaps because of the antiquity of its Constitution and the privil-
eging of the Constitution’s facially indeterminate equality rights, the constitutional moment
(real or hypothetical), when design choices are to be made, has been neglected. The idea of
gender-constitutional analysis has focused primarily on jurisprudential histories and compet-
ing theories of interpretation, seeking to evaluate their impact on outcomes in specific cases.8

This debate is valuable in identifying a number of matters relevant to design (both with
respect to principles governing the drafting of a new constitution, and in auditing an already
operating constitution): it draws out equality gaps or silences that need to be filled; ways in
which gender equality may be carved out of facially neutral provisions; ways in which
concrete provisions may be used as normative platforms or vehicles; and lessons in the unin-
tended consequences of design. However, while many design choices are shaped by jurispru-
dential predictions or intentions, the overlap should not be confused with the totality. Much
design work involves the articulation of structures and processes that will never have a
jurisprudential outcome, being non-justiciable or even pre-justiciable (the structural design of
the constitutional court, for example, cannot be contemplated as a justiciable matter). In
thinking about gender and constitutional design, we must contemplate the words before they
go into the constitution, with an eye to, but ahead of, the meanings that a constitutional court
(which itself must be designed) will draw from the words once they are there.

In contrast to the scholarship, in real-world constitution-making, the need to take account
of women’s interests, or at least to make space for women’s voices in processes prior to the
framing of a constitution, has been recognised for some time, both directly and indirectly.
While this recognition has often been weak, there are hopeful signs that gender may eventu-
ally become a routine, even mandatory item on the constitution drafter’s check-list.
Constitutional theorists have begun to take notice, although they lag behind the practitioners.

2 THE HISTORY

The recognition of gender in constitutional design is historically recent, but is not without
precedent. Although individual women made indirect or passing comments on the gendered
implications of constitutions as early as the late eighteenth century,9 women’s structured
observations on constitutional design date from the second half of the nineteenth century. In
the United States, these developments followed the constitutionalisation of race equality after
the Civil War. In the 1870s, American women attempted, unsuccessfully, to have the recently
ratified Fourteenth Amendment’s protection of the ‘privileges and immunities of citizens’
extended to women’s citizenship rights, including the right to vote, and the right to practise a
profession (Morais 1987–8). The ratification of the Nineteenth Amendment in 1920, prohibit-
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ing sex-based disqualification from voting, was the final outcome of this early campaign. In
the 1890s, in the Australian colonies, women formed or used existing organisations in an
attempt to influence the drafting of the Australian Constitution and one South Australian
woman stood (unsuccessfully) as a candidate for the elected Federal Convention at which the
Australian Constitution was written (Irving 1997: 171–95). Australian women conducted a
campaign (unsuccessfully) seeking constitutional entrenchment of universal suffrage. The
Australian branch of the Woman’s Christian Temperance Union, among others, campaigned
(successfully this time) for a provision exempting liquor from a constitutional guarantee of
free trade and commerce. In America, the constitutional temperance campaign, again signif-
icantly supported by women’s organisations, went further, achieving the ratification of the
Eighteenth Amendment in 1919. The subsequent campaign for the repeal of national prohi-
bition, which succeeded with the Twenty-First Amendment in 1933, also involved organised
women’s groups (Irving 2008: 77–9).

It is important to recognise that this promotion of specific norms as constitutional subjects,
while narrowly focused, was the strategic expression of a wider and enlarging vision of
constitutionalism. Women began to compose a new constitutional epistemology. They sought
enfranchisement as a claim upon the concept of constitutional citizenship. They sought
constitutional protection from the social and personal abuses they attributed to alcohol
consumption, and in doing so, articulated their lived experiences as constitutional subjects.
Their campaigns represented evolving, sometimes radically new claims on the duties of
constitutional government, indeed on the idea of a constitution.

In the immediate wake of the Nineteenth Amendment victory, American women began
their campaign for an Equal Rights Amendment. Here we see a further shift.
Constitutionalism was now to embody a general and abstract equality principle, to serve as a
shield against unspecified gender discrimination in future legislation, rather than a repository
of specific and targeted protections. The ERA campaign was to run for fifty-nine years after
the proposed amendment was first presented to Congress in 1923. Passed by both Houses in
1972, it was abandoned in 1982, when the (extended) deadline for ratification was reached
without success. The constitutional protection of American gender equality evolved in other
ways. While the Fourteenth Amendment had resisted such claims in the nineteenth century,
by the 1970s, it was interpreted to embrace them. The Supreme Court finally extended the
‘equal protection of the laws’ to gender equality (albeit without subjecting gender classifica-
tions to the same level of scrutiny as race) (Reed v Reed 404 US 71 (1971)). As an irony of
history, it is almost certain that constitutional amendment would not have been required for
the achievement of women’s suffrage, had this approach been adopted in 1920. 

The lesson from this history for constitutional design is that context frames meanings,
meanings evolve, and a high level of uncertainty surrounds the application of constitutional
provisions over time. This is also a fundamental design dilemma. How, if at all, can a consti-
tutional meaning or effect be secured? Is there a form or ‘model’ of drafting that will endure
without erosion? Even the plainest and bluntest of language is malleable.10 Different
approaches to interpretation are the issue (or the problem), but how can these be controlled
or even anticipated in advance? There is no simple answer.

Nevertheless, where constitutional amendment has been unavailable or its pursuit unreal-
istic, interpretation has been the historical tool of equality campaigners. In Canada, in the
1920s, a group of women – now celebrated as the ‘Famous Five’ – campaigned for an inter-
pretation of their country’s constitution (the British North America Act, 1867) that would
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permit the appointment of women to the Canadian Senate. The Supreme Court of Canada
rejected their claim, but an appeal to the Judicial Committee of the Privy Council in London
was successful (Edwards v Canada (A-G) [1930] AC 124). (It also gave rise to the celebrated
statement that the constitution was a ‘living tree capable of growth and expansion’, an obser-
vation that has especial application to women’s experience, in particular in countries with old
constitutions, lacking gender equality provisions.)

Gender equality and women’s rights were recognised in a number of constitutions in the
inter-war period, including in the Soviet Union and Weimar Germany, but it is unlikely that
women played a significant part in constitution-framing prior to the Second World War.
Gertrude Bell’s role in making drafting suggestions to the British authorities in 1920 about a
first constitution for Iraq (Lukitz 2006) was extraordinary, but informal. One Burmese
woman took part, albeit as a lone representative, at a British Round Table Conference regard-
ing a proposed Burmese constitution in 1931 (Aung and Williams 2009). From the end of the
war, the incremental traces of women’s involvement expand. Beate Sirota Gordon served as
a member of the Civil Rights Committee of the Constituent Assembly that framed the 1946
Japanese Constitution, and as author of its women’s rights provision (Gordon 2001). A small
number of women (four out of sixty-five) were directly involved in the framing of the West
German Basic Law in 1949 (Markovits 2008). Three women were elected, and four
appointed, to the Constituent Assembly established by Britain to prepare a constitution for
post-war independent Burma (Aung and Williams 2009).

Such examples notwithstanding, a study of constitution-making between 1787 and 1980 in
eight different nations, written by or from the perspective of the constitution makers them-
selves, records no involvement by women. The editors, noting the proliferation of new consti-
tutions in recent times, comment that ‘[i]n every part of the world … there are men (but very
few, if any women), still active in public life, who have played a significant role in the writ-
ing of the constitution of their own country’ (Goldwin and Kaufman 1988: vii). The reference
to women is not pursued. The authors express no interest in the significance of women’s non-
involvement, or in whether women’s interests were articulated by non-participants or even
considered during the process. Scholarly neglect cannot be confused with factual absence or
marginality; it is, however, suggestive of both.

In contrast, in the ‘third wave’ of constitution-making (Lijphart 2002) – the final decades
of the twentieth century – organised feminist voices have been repeatedly raised. We know
that women campaigned during the framing of the 1982 Canadian Charter of Rights and
Freedoms; the 1991 Colombian Constitution; the 1996 South African Constitution; the 1997
Eritrean; the 2003 Rwandan, and the 2005 Iraqi Constitutions, both informally and as
members of the drafting bodies (Kome 1983; Morgan and Buitrago 2004; Seidman 1999;
Murray 2001; Selassie 2002; Banks 2008; Arato 2009). There are certain to be others. By the
latter part of the 1990s, it could be said with reasonable confidence that women’s participa-
tion and principles of gender equality were no longer unfamiliar considerations in constitu-
tion-drafting. The new constitutions of Afghanistan and Iraq, certain African countries, and
the former Soviet bloc countries, all incorporate gender equality provisions. In countries such
as Kenya and Nepal, where constitution-making is continuing, or Burma, where it is taking
place in exile, women are actively campaigning for the constitutional recognition of gender
equality and women’s rights (Aung and Williams 2009). Even non-state or transnational
constitutions have been subjected to gendered analysis. Charlotte Skeet has argued that,
among the factors contributing to the 2005 French and Dutch referendum defeats of the
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proposed constitution for the European Union, the constitution’s unresponsiveness to
women’s interests was significant (Skeet 2007).

Finally, the need for constituent assemblies to include at least some women members has
gained recognition. What has brought this about? Among others, the ‘new constitutionalism’
has played an important part. Emerging in the heady constitutional politics of the 1990s, new
constitutionalism emphasises participation, openness, ongoing conversation, and belonging
in constitution-making (Hirschl 2004). It challenges the ‘old’ paradigm of constitution-
making as a specialist process, an undertaking between elites, leading to contractual finality.
Its logic has been extended at least by some, to take in women’s participation. Vivien Hart,
for example, notes that a ‘[p]articipatory constitution is by definition inclusive’. For this
reason, she writes, women have been able to take advantage of participatory opportunities;
they ‘bring attitudes and experience highly appropriate to democratic constitution making and
… their increasing participation will give impetus and depth to developing practice’ (Hart
2003: 10–11; also Dobrowolsky and Hart 2003).

Constitution makers in this same period have been confronted by organised feminist
groups or alliances, as well as international pressure, demanding, and sometimes gaining,
representation in the process. In response, women’s demands for representation have gener-
ated questions about the concrete difference their involvement makes, or requires, including
in the details of a constitution’s design. In short, the long, slow growth of gender equality
constitutionalism, pursued by feminist activists in the margins, has reached a point where, if
still far from mainstreamed, it has at least become an acceptable, even necessary, item on the
design check-list. It still remains for theoretical attention to catch up.11

Equality Rights

The fundamental reason for the scholarly neglect of gender in constitutional design is, no
doubt, the failure to recognise that the perspective of women is a legitimate consideration, and
that women’s constitutional interests cannot be assumed to coincide with men’s. It is a fail-
ure driven by the false universal: the assumption of a single, gender-neutral perspective,
and/or the assumption that the male perspective is that of the totality. Feminists, too, have
tended to overlook constitutional design, either focusing on constitutional jurisprudence aris-
ing from challenges to gender discriminatory laws, or (I speculate) avoiding the concrete and
non-negotiable commitments required in constitutional design, in which conflicting feminist
visions or priorities may not be reconcilable (this is discussed below).

Paradoxically, the discourse of constitutional equality rights has also played a role in the
relative neglect of a wider gendered perspective on constitutional design. The particular
constitutional history of the United States and the service of its Constitution as paradigmatic
of the modern constitution, have, I suggest, obscured the relevance of other provisions to
women’s interests and opportunities. The early and ultimately successful campaign for
constitutional recognition of racial equality influenced ideas about constitutional equality
principles generally, and focused these on equal rights provisions. In short, America’s post-
Civil War history in which constitutional rights were inserted as a barrier to racially discrim-
inatory classifications in law appears to have influenced feminist thinking generally, skewing
the focus towards gender equality rights as priorities for constitutional amendment. The
campaign for an Equal Rights Amendment became emblematic, even paradigmatic, of gender
constitutional interventions, distracting from questions of constitutional design.

Drafting, design and gender 23



 

Kathleen Sullivan’s ‘Constitutionalizing Women’s Equality’ exemplifies this perspective.
Sullivan analogises ‘the story of constitutionalizing American women’s equality’ to writing
a ‘cookbook … when there’s nothing in the kitchen’. She seeks to identify the choices a
‘hypothetical set of feminist drafters’ would have to make if they were constitutionalizing
women’s equality from scratch. The choices, she writes, would be:

(1) Between a general provision favouring equality or a specific provision favouring sex equality,
(2) between limiting classifications based on sex or protecting the class of women, (3) between
reaching only state discrimination or reaching private discrimination as well, (4) between protecting
women from discrimination or also guaranteeing affirmative rights to the material preconditions for
equality, and (5) between setting forth only judicially enforceable or also broadly aspirational equal-
ity norms. (Sullivan 2002: 747)

Sullivan’s paper is admirable, for both its recognition of constitutional design as a femi-
nist issue, and its promotion of a framework approach. It is notable, however, that the choices
she identifies are simply different iterations of constitutional equality rights. If one were
really drafting a constitution from scratch, these alternatives would assist, but only in a
narrow field. Several constitutional provisions, at most, would be implicated. Untouched and
unguided would be design choices governing the distribution and limits of constitutional
powers, the processes for choosing representatives, the composition and jurisdiction of the
constitutional court, and the means of constitutional amendment, among other matters that
are, and must be, routinely included in a written constitution. To push the metaphor further,
Sullivan overlooks the need for an oven, sink, preparation space, and so on – in short, for the
kitchen itself – before there can be any prospect of cooking what the recipe describes.

In a response to Sullivan, Mary Anne Case challenges the claim that the kitchen is empty.
Case identifies a history of American jurisprudence which provides a ‘toolkit’ for imagining
a gender egalitarian constitution. Her subjects are both constitutional principles and statutory
forms. Among other things, she expresses a preference for ‘hortatory asymmetry’, where
statutory language appears facially neutral in its conferral of rights or protections, making no
reference to gender classifications, but having, in reality, particular relevance to women’s
disadvantage (Case 2002).12

Applying Case’s argument specifically to constitutional design (noting that Sullivan’s
concern was an absence of constitutional provisions, rather than an absence of statutory
examples subjected to constitutional scrutiny), what hortatory asymmetry leaves us with is
formal equality. In a constitution, this may be qualified with a provision allowing for amelio-
rative or affirmative substantive departures from formal equality,13 attached to the hope that
courts will ‘get it’, and will see the hortatory purpose behind the constitutional neutrality. But
disparate impacts may be submerged or disguised in gender neutral language, as Case also
recognises. A better hortatory alternative might thus be ‘recalibrated symmetry’; such as
found in the South African Constitution which flips the usual gender alternatives, to give us
‘she or he’; and ‘woman or man’, with the latter expressly attached to positions of authority
traditionally dominated by men (Murray 2001). But, as with Sullivan’s focus on equality
rights, Case’s is also limited to the internal details of constitutional provisions – in her case,
equality language – and fails also to consider constitutional architecture or structures.

In a chapter in Williams (2009a), I attempt to describe the incompleteness of gender equal-
ity provisions as well as the drawbacks of privileging equality rights as the key to constitu-
tional (re)-design, building on the work of feminist writers who have reflected on the
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experience of equality rights in their own countries’ constitutions (Irving 2009; also Lucas
2009). Among others, Judy Fudge argues that the adoption of the 1982 Charter of Rights and
Freedoms in Canada has had the effect of requiring the actual experience of inequality to be
conceptualised in an abstract, legally constrained manner, sidelining an analysis of social
conditions and relations of power and forcing ‘the feminist discourse about power’ to be
‘translated into a discourse of rights’ (Fudge 1989: 446).

Relations of power and subordination are, I would add, embedded in many (perhaps all)
constitutional provisions, and an awareness of this is a key to understanding the limitations
in equality rights as well as their epistemologically distorting effect. Of course, Fudge does
not warn against transforming a discourse of power into an analysis of rights in order to see
it turned into a constitutional discourse. Her argument is about conceptual distortion, where
real experiences and the language to describe these become juridified. Her analysis also alerts
us to the fact that constitutional provisions, however carefully designed, must not act as prox-
ies for other forms of discourse. Constitutional design principles must also comprehend and
make space for what is better un-constitutionalised.

Some things are best left to the political sphere (some are best left, tout court). The choice
whether to constitutionalise or legislate is a complex one, driven by many factors, including
whether existing constitutional provisions permit or obstruct particular forms of legislation.14

The implications for design are at once obvious and obscure. From a feminist perspective, it is
obvious, even trite, that a constitution should be designed to permit, indeed encourage, equality-
conferring or enhancing legislation. The progressive achievement of equality becomes, then, a
matter for progressive legislative initiatives. It is also obvious that a constitution that systemati-
cally obstructs legislative equality should be amended. But what remains obscure is the extent to
which a constitution, itself, resists, permits, or encourages legislated equality. It is obvious that a
constitution is not self-executing (something, however, of which those who contemplate consti-
tutional design may sometimes need reminding), but less obvious why different interpretations
are drawn by judges from the same provisions, either contemporaneously or over time. For this
reason, it is also unclear whether constitutional provisions provide a higher level of certainty or
security than legislation. The choice of constitutional language and the level of precision or trans-
parency in the chosen words may be significant. Very skilful drafting may, perhaps, limit depar-
tures from original or intended meaning. But even the finest drafting will not resolve whether
constitutional rules or standards are most effective in limiting judicial discretion (Case 2002). It
will not resolve, either, whether judges should be bound by original meanings in the first place.

Notwithstanding these shortcomings, the constitutional rights paradigm has become so
pervasive and unassailable that the entrenchment of a gender equality provision is, effec-
tively, non-negotiable in designing a new constitution. International norms require it, and
modern precedents support these norms. No new constitution could realistically be framed
without such a provision while convincingly laying claim to gender inclusiveness. What
remains important is to understand that (all) other constitutional provisions, including those
concerned with structures, are also inflected with gendered meanings and effects.

3 FEDERALISM

Federalism is perhaps the only structural constitutional design choice to have received signif-
icant feminist attention. Its relevance to gender requires a multilevel analysis. This lies in
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jurisdiction, policy, and impact, and is both normative and practical. In my own work, I draw
out these dimensions by asking the following questions: might the choice made by the
framers of a constitution to allocate certain regulatory subjects to the federal level of gover-
nance and grant or leave others to the states/regions incorporate assumptions about masculine
and feminine spheres? Are the parallel institutions of governance and the dual distribution of
powers in a federal system advantageous or disadvantageous when considered specifically
from the perspective of women’s needs and interests? What difference, in practice, does it
make to women, whether they are subject to national or uniform laws on a particular subject,
or whether there are multiple, diverse, and regionally varying laws on the same subject
(Irving 2008: 65–89)?

The American case, United States v Morrison 529 US 598 (2000), has served as a lens
through which to pose such questions and make the conceptual links concrete. The case
concerned the US Violence Against Women Act, a provision of which purported to create a
federal civil cause of action against gender motivated violence. Lacking any direct constitu-
tional power, Congress had sought to rely on the Constitution’s commerce clause, and in
doing so, invoked a long line of cases concerning racial equality laws which, albeit without
prima facie a commercial character, had been upheld as valid exercises of this power.
However, only a few years earlier, the Supreme Court had signalled a winding back of the
scope of the commerce clause (United States v Lopez 514 US 549 (1995)). The clause, the
Court now reasoned, was limited to the regulation of activities substantially affecting or
substantially relating to interstate commerce. No matter how much gender motivated violence
might be shown to have an indirect impact on commerce, it lacked the requisite character or
nexus. The Constitution, said Chief Justice Rehnquist, ‘requires a distinction between what is
truly national and what is truly local’ (Morrison, at 599). Had the Court reasoned only about
the limits of ‘commerce’ from a formal or doctrinal perspective, the conclusion would have
been jurisprudentially coherent. But it went further, speculating, ad terrorum, that to regard
gender motivated violence as a federal matter would lead to the conclusion that all family law
could be federally regulated. It would, in short, unsettle the very (domestic/national) founda-
tions of the Constitution itself.

This reasoning has been described by Judith Resnik as ‘categorical federalism’, as assum-
ing that certain constitutional subjects are naturally and permanently assigned to the states
and others to the nation (Resnik 2001–02). The reasoning suggests that women’s interests are
categorically ‘local’, and that their protection from and redress against violence are not
matters of national (or interstate) concern. It implies, further, that the sphere of the family is,
and remains, a matter only for local or domestic regulation. This conclusion, Catherine
MacKinnon points out, is inaccurate with respect to its own history. Cases concerning inter-
racial marriage, alimony laws, and contraceptive use by married couples, she notes, have been
successfully argued as federal matters in the past (MacKinnon 2000–01).

From a comparative perspective, it is noteworthy that, in some relevantly comparable
federal countries, marriage and divorce, and laws concerning the custody of children, are
constitutionally entrenched as federal legislative subjects. There is, in other words, nothing
truly or inherently local about such matters; indeed, as early as 1901, in a major commentary
on the framing of the Australian Constitution, the most ‘conspicuous defect’ of the United
States Constitution was said to be its lack of congressional powers to pass uniform laws ‘on
subjects of such vital and national importance as marriage and divorce’ (Quick and Garran
1901: 610; emphasis added).
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Notwithstanding these exceptions, the historical tendency in federal constitutions, as Sally
Goldfarb notes, has been ‘to regard ... legal matters involving women as domestic relations
matters’ and therefore as matters for state law (Goldfarb 2002–03: 67). The better test for
whether a matter is local or national, she concludes, is whether the federal legislature ‘has a
rational basis for concluding that federal intervention was justified because the problem being
addressed lay beyond the capacity of the states to resolve’ (Goldfarb 2002–03: 147). In my
work, I have called this ‘contextual federalism’ – comparable to the subsidiarity principle –
involving an assessment of whether in a federal system at any particular time, specific needs
and interests are best addressed nationally or rather, best regulated at a local level (Irving
2008). From the perspective of design, a range of concrete provisions can be found in exist-
ing federal constitutions which lend support to the contextual principle. These include, among
others: federal spending powers to make conditional grants to the states; federal powers to
incorporate international norms into national legislation on subjects over which states alone
would otherwise exercise power; and provision for states to confer upon the federal legisla-
ture their powers over legislative subjects which, in reality, lie beyond local capacities and/or
require a national approach (Irving 2008: 88). Such provisions permit, indeed encourage, a
shift or relaxation in the federal-regional distribution of powers in response to emerging
national needs or regional imperatives, without permanently recalibrating the federalism
itself. A gendered contextual perspective will factor women’s interests into an identification
of the national needs or regional imperatives.

Federal relations are contoured by the political landscape. Political cooperation may be as
significant as constitutional strategy, either complementary or as an alternative, and it may
serve as a means for overcoming constitutional limits. For example, cooperative action and
the harmonisation of laws and administrative processes between federal and state govern-
ments have been employed in Australia in national strategies and federal-state partnerships
on domestic violence (Chappell 2001). Reflective of the political character of federal rela-
tions, much federalism scholarship is to be found in political science: the collection,
Federalism, Feminism and Multilevel Governance, which considers ‘the impact of state
architecture on women’s representation, political opportunities, and policy achievements’ in
a range of federal systems, is an important recent example (Haussman et al. 2010; see also
Vickers 1994, Banazak 2003). Cooperative research networks have been established in recent
times, bringing together feminist political scientists and constitutional lawyers. Such initia-
tives will serve to clarify the political choices in constitutional design, as well as ways
through which the effectiveness of choices (such as federal over unitary government) may be
measured.

How, if at all, do the constitutional boundaries of federalism assist an understanding of
international/national jurisdictional distinctions with respect to gender? Might the national/
regional taxonomy found in federal systems provide a counterpart for international/national
matters? If so, might the latter, like the older federalism model, incorporate assumptions that
the masculine sphere is naturally congruent with enlarged (national) powers, while the femi-
nine sphere remains, analytically, ‘domestic’ or regional? These questions are too large to
answer here. I make only a few observations. Feminist international lawyers have drawn
attention to the fact that those few international norms that have attained ‘the elevated status’
of jus cogens (peremptory norms that, contrary to the core principle of state sovereignty,
create universal jurisdiction) ‘indicate that what is regarded as fundamental to international
society [is] based on men’s experiences’ (Charlesworth and Chinkin 2000: 19). Some shifts
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are beginning to occur, however, with the slow but still very incomplete recognition of
women’s rights as human rights, deserving of international protection (Irving 2008: 228–30).

But does a shift towards the centre, either nationally or internationally, always signal
progress with respect to gender equality? Federalism studies suggest that, all else being equal,
it is often – although not always – the case that the national context is the more likely repos-
itory of progressive policies (national legislatures have money, resources, expertise, and
detachment from sub-cultural constraints that regions often lack). But all things are not equal
in the world. International norms cannot always be assumed to be progressive with respect to
gender equality; international practice is not in all cases best practice. Is there a way in which
this understanding may assist constitutional design? Until we are more confident of interna-
tional ‘mainstreaming’ of women’s participation and of the recognition of women’s interests
as core, indeed, uncontroversial, factors in the conceptualisation of the idea of international
law, constitution drafters may be best advised to lean towards flexibility. Rather than
entrenching international law in the constitution (as in South Africa) or even giving interna-
tional law prevalence over national law (Colombia, Serbia), a constitutional capacity to incor-
porate such international law into national law as is compatible with progressive national
standards may be the flexible alternative.

To revert to the federalism analogy, ‘supremacy’ clauses are typically found in federal
constitutions; these are designed to resolve clashes between conflicting but valid laws on the
same subject passed by both the federal and the state legislature. Usually (although not
always) the clause makes the federal law ‘supreme’. A constitutional supremacy clause
favouring international law would be injudicious, not so much for the ‘blank check’ fears
expressed by the US Supreme Court in Morrison, but because the field of international law
is too multifarious, even inchoate, for feminists to be confident of its (enduring) progressive
potential, and – importantly – because an understanding of women’s constitutional citizen-
ship is insufficiently developed (and, as in national legislatures, women remain seriously
underrepresented in international law-making bodies) for feminists, in my view, to want to let
go of the national struggle for recognition.

4 GENDER QUOTAS

The structure of a country’s legislature, the rules governing candidature and the processes of
election are constitutional matters, both in the broad sense and specifically with respect to
constitutional design. These matters have attracted significant feminist attention and scholar-
ship in recent years, again much of it in political science. The underrepresentation of women
in the vast majority of national legislatures in the world is well-known and well-docu-
mented.15 From a design perspective, the data generate a range of questions about electoral
systems, candidature rules, and political party practices, as well as about legislature culture.
Gender electoral or legislative quotas have received the greatest attention.

It is well-established that quotas, where these are not defeated by the electoral system, are
successful in increasing the raw numbers of women representatives in a country’s legislature.
But the design choices are numerous and not simple: should quotas be constitutionally
entrenched or only statutory? Should there be candidate selection quotas directed at political
parties and/or placement mandates governing the order in which women candidates are listed
on ballot papers? Should these be aspirational, directive or mandatory? Should reserved seats
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be specifically allocated to women in the legislature? Should quotas be permanent or transi-
tional? Is the relevant country’s electoral system congruent with the design of its gender
quotas, and the goals they embody? Can quotas – a form of positive discrimination –
surmount constitutional provisions mandating equality generally or prohibiting discrimina-
tion?

Drude Dahlrup and Lenita Freidenvall, leading scholars of electoral gender quotas, have
examined the introduction of quotas in new or amended constitutions. The constitutional
design strategy, they conclude, cannot be isolated from the political process; it depends upon,
among other things, the strength of the women’s movement, and ‘the good faith compliance
by political parties’ in the relevant country (Dahlrup and Freidenvall 2009: 52). Other femi-
nist writers conclude that, notwithstanding the deeply and multiply controversial character of
quotas, the substantive equality for which they aim (and the accompanying democratic ideals
they capture) make gender quotas an imperative of feminist constitutional design. Noelle
Lenoir treats quotas (as found in the French Constitution) as institutional and structural forms
of democracy, comparable to the right to vote and the separation of powers. They are, she
writes, ‘an operational mechanism’ and ‘only a minor departure from the principle of univer-
sal suffrage’ (Lenoir 2001: 219). Susan Williams identifies substantive equality and deliber-
ative democracy as joint principles underlying the need for gender quotas (Williams 2009b).
No general conclusions can be reached, however, on whether quotas should be constitution-
alised, statutory or merely voluntary. They remain, nevertheless, a non-waivable item for
consideration on the constitutional design agenda.

5 REPRODUCTIVE RIGHTS

In many countries, constitutional provisions governing reproductive rights, whether expressly
(as in Ireland: Whitty 1993), or by direct implication arising from a ‘right to life’ provision
(as in Costa Rica: Facio et al. 2004) have generated some of the fiercest national political
controversies. Constitutional jurisprudence on abortion laws has stirred deep and intractable
political conflict. In the United States, since the landmark Roe v Wade judgment (410 US 113
(1973)) in which an implied constitutional right to privacy was held to protect a woman’s
choice to terminate her early-term pregnancy, the issue of reproductive rights has been central
to ideas surrounding gender egalitarian constitutional design.

However, in some countries the constitution has little direct relevance to abortion law. In
Australia, for example, reproductive rights are not regarded as a constitutional matter.
Abortion is regulated at the state level, even though the Constitution includes a provision
conferring federal legislative power over medical services, creating at least the potential for
indirect constitutionalization of abortion law. There is no evidence that this failure to take the
constitutional opportunity means women’s reproductive autonomy is more adversely affected
there than in countries where constitutional protection extends to abortion rights.
Constitutional provisions do not necessarily lead either to protection or to deep political
conflict. In India, where the Constitution includes a broad rights framework, and where the
Supreme Court, drawing on United States jurisprudence, has identified a right to privacy (in
Article 21, which protects ‘life and liberty’), ‘[a]bortion rights have not figured in recent
constitutional cases, because abortion is legal and generally uncontroversial’ (Nussbaum 2004:
197). In Germany, where even early-term unrestricted abortion has been ruled unconstitutional
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(as a breach of Articles 1.1 and 2 of the Basic Law, which protect human dignity, right to free
development of the person, and right to life, physical integrity and freedom), compromise
regulations have governed circumstances where abortions are permitted and have not resulted
in a worse outcome for women’s choice than in the United States post-Roe (Case 2009). A
similar outcome has occurred in Israel, which lacks a written constitution but has partly
entrenched Basic Laws (extending, among others, to the protection of human dignity and
liberty). Abortion, although decriminalized, is surrounded by legal requirements for coun-
selling and prior medical approval. While subjecting women to ‘often-intrusive’ pre-termi-
nation procedures, Ran Hirschl and Ayelet Shachar write, access to a safe, publicly funded
abortion is nevertheless guaranteed in Israel. The abortion debate is not highly divisive, and
the ‘pragmatic arrangement has mitigated much of the intense emotion’ that is often found in
other countries (Hirschl and Shachar 2004: 218-19).

What, if anything, do these examples tell us with respect to questions of design? Hirschl
and Shachar conclude that there are ‘general lessons’: ‘Constitutional rights are never inter-
preted or implemented in a political or ideological vacuum’; national courts are unlikely ‘long
[to] hold to norms of justice that are substantially at odds with the surrounding political envi-
ronment, and the social and economic contexts within which these courts operate’ (Hirschl
and Shachar 2004: 228).16 However, despite the ‘modest capacity’ of constitutions to effect
social change, the constitutionalization of formal equality, bodily integrity, and privacy has
the potential ‘to initiate a real advancement of women’s rights’ providing these are expressed
‘negatively’, as freedoms from interference. In contrast, positive constitutional rights – those
that mandate progressive steps and require access to ‘power, influence, and status’ – are much
less effective. This inadequacy, they suggest, arises from the fact that positive rights ‘often
demand[…] that established beneficiaries relinquish their historical advantage’, and the
courts’ ‘capacity to promote progressive notions of social justice’ is limited (Hirschl and
Shachar 2004: 228–9). In addition, I suggest, positive rights are inherently less suited to
constitutional protection; the courts’ limited capacity arises not only because courts are influ-
enced by the prevailing distribution of power, social standards and norms (and judges are,
themselves, members of society), but also because positive rights have resource implications,
greater than or unlike those implicated in protecting persons from governmental interference.
Courts do not control the resources, public administration or personnel needed to put
programs into effect.17

Should reproductive rights be expressly protected in a constitution which aims for gender
equality? No firm conclusion can be drawn to guide the constitution drafter. Deeply embed-
ded religious values (the United States, Ireland) or histories of shame and oppression
(Germany, South Africa) in which the protection of life is implicated, may make a constitu-
tional response unavoidable. Where the conflict between existential norms (current or
diachronic) is extreme, settlement at the constitutional level may be the only way of produc-
ing a reconciliation of sorts, by appearing to place the question beyond negotiable politics.
On the other hand, it may produce the opposite effect, serving to heighten conflict, raising the
stakes and rendering a pragmatic response difficult, if not impossible. In the abstract, leaving
abortion to the vicissitudes of ordinary politics appears a dangerous strategy for women’s
reproductive autonomy. In practice, although the picture is far from conclusive, the flexibil-
ity permitted by non- or de-constitutionalised legal responses may serve this goal better.
Weaving a path through these alternatives, perhaps the best the constitution designer can do
– in addition to tailoring the constitution’s provisions to the cultural and political temper of
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the country (albeit without surrendering to its gender oppressive aspects) – is seek to ensure
that the constitution does not obstruct women’s reproductive autonomy. So, for example, a
constitutional ‘right to life’, if included, should be qualified, as in the South African
Constitution which also protects the right to ‘bodily and psychological integrity which
includes the right ... to make decisions concerning reproduction’.

Abortion may dominate, but it is far from the only issue for constitutional design regard-
ing reproductive rights. Reproductive health extends to and requires, among others, provision
for affordable and effective ante- and post-natal health services. Reproductive rights claims
extend to access to fertility services, including assisted reproductive technologies (Coleman
2002), as well as to contraception. Balancing the protection of pregnant women, the auton-
omy and liberty of all women, and the protection of the unborn child, remains one of the hard-
est and most conflicted tasks facing constitution framers once a decision is taken to treat these
as constitutional questions.

In these fields, the relationship between formal and substantive equality, universal and
targeted protections, and positive and negative rights will be deeply implicated in design
choices: for example, prohibitions on discriminatory gender classifications must extend to
pregnancy discrimination, and must also accommodate ‘discriminatory’ exceptions with
respect to pregnancy and reproductive health; positive obligations to protect women’s repro-
ductive health must be balanced against individual privacy or liberty. The twelve jurisdictions
surveyed in Baines and Rubio-Marin (2004) provide many examples, both cautionary and
helpful, of different approaches to these imperatives.

6 WHOLE-CONSTITUTION APPROACHES

In addition to the literature on the specific design issues discussed above, a smaller body of
literature engages with constitutional design and gender in the whole, or indeed in the idea of
a constitution. The literature can be divided into several (overlapping) approaches: those that
attempt to identify and consider all the relevant fields requiring constitutional provisions;
those that approach the question indirectly by addressing a range of constitutional questions
and/or surveying the approaches in different jurisdictions; and those that create overarching
conceptual or normative frameworks for constitutional deliberation and auditing.

My own Gender and the Constitution, while based on a conceptual principle I call ‘consti-
tutional opportunity structures’, is an example of the first.18 I take apart the fields and
elements of a ‘typical’ modern constitution, and subject these to a feminist analysis. I trawl
through existing constitutions for examples of provisions that have proven either to support
or obstruct gender equity and agency in the relevant field. I attempt to construct, in this
manner, the ‘lenses’ or prisms for a complete gender constitutional audit. These identify
constitutional provisions governing the choice of language; methodologies of interpretation;
federalism; the acquisition, transmission and retention of citizenship; access to and participa-
tion in the legislature and government; participation on or before the country’s constitutional
court; equality and reproductive rights; the recognition (or non-recognition) of international
and customary law; and methods of constitutional amendment and compliance.

For the second approach – the accumulation of information and perspectives, both norma-
tive and jurisdictional – the edited works of Dobrowolsky and Hart (2003), Baines and Rubio-
Marin (2004), and Williams (2009) have been noted. Such works are invaluable in providing
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comparative perspectives and examples, as well as encouragement, warnings, and trans-
national ‘conversations’. But without more, they do not – at least not directly – assist with
trans- or extra-national normative choices, nor do they guide the constitution maker.
Introducing their collection, Baines and Rubio-Marin seek thus to draw the matrix of compar-
ative jurisprudence into a feminist constitutional ‘agenda’. This, they write, should address
‘(i) constitutional agency, (ii) constitutional rights, (iii) constitutionally structured diversity,
(iv) constitutional equality, with special attention to (v) reproductive rights and sexual auton-
omy, (vi) women’s rights within the family, and (vii) women’s socioeconomic development
and democratic rights’ (Baines and Rubio-Marin 2004: 4). The importance of approaches to
interpretation and ‘constitutional hermeneutics’, they note, should also be recognised.
Equality rights remain the primary focus of this agenda but are, nevertheless, supplemented
by other agenda items. It is not quite a check-list, but remains an invaluable guide to reading
existing constitutions with a feminist eye.

The third approach is conceptually more abstract and challenging. Its application to real-
world design choices is less evident (because not only does the overarching analysis bypass
the multiple, small design choices that must be made – what, for example, are the gender
impacting consequences of setting a particular retirement age for justices of the constitutional
court? – it also directs feminist attention to deep constitutional foundations that, for reasons
of history and real politique, are almost never up for grabs). Paula Monopoli’s ‘Gender and
Constitutional Design’ (2006) is, thus, unusually courageous in considering whole models of
governance. Monopoli compares presidential and parliamentary systems, with respect to their
tendency to favour or obstruct the accession of women to executive office. This is not so
much a quantitative test of executive snakes and ladders as an analysis of the forms of author-
ity and agency, and of the epistemological effect embedded in these alternative models. A
presidential executive, Monopoli concludes, is built on models of masculine authority, and is
‘least likely to result in women’s ascending to executive office’. In contrast, the parliamen-
tary executive model is more communal; more likely to attract and facilitate the ascension of
women. While limited in its application to design, this form of analysis helps frame an under-
standing of internal processes and discourses of power, as well as the alternative forms that
might be pursued where constitutional choices are not available.

More recently, Vicki Jackson has adopted a wider framework perspective, lengthening the
focal distance, and applying Katherine Bartlett’s ‘woman question’19 to the (very) idea of a
constitution (Jackson 2009). The multiple questions this generates, concerning participation,
rights, discrimination, protection and governance, Jackson writes, fall into three issues:
entrenchment, jurisdiction, and interpretation. Entrenchment is ‘part of the idea of a consti-
tution’; whether an entrenched or a non-entrenched, legislative ‘constitution’ is preferable
with respect to women’s equality, demands attention. Jurisdictional issues – whether consti-
tutional power should be allocated federally, and related choices about hierarchy, exclusivity
and concurrence of constitutional legislative powers, as well as the part played by the juris-
diction of the international community – also generate feminist choices. So, too, do alterna-
tive methodologies of interpretation. Asking the ‘woman question’ across these conceptual
areas, Jackson concludes, will produce ‘real pay off’.

In the end, despite the commitment to an overarching perspective, the pay off is illustrated
by sub-constitutional examples, specific national responses, cultural particularities and
‘multiple sources of law’; in other words, by examples of practice, rather than principles of
design. These examples will prove helpful as a menu from which the constitution designer
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may select. But a reluctance to universalise the interests of women in order to find common
standards or forms for their constitutional protection ultimately pervades this framework.
Notwithstanding Jackson’s invocation of Iris Marion Young’s conceptualisation of women as
a ‘series’ (like persons in a queue or line waiting for a bus, sharing particular interests rather
than essential or immutable commonalities), there is an underlying anxiety in this over-
arching approach about normative imperialism or insensitivity to otherness. Questions are
posed, examples are identified, but the analysis stops short of asserting a relevant principle of
design or policy. This, I suggest, paradoxically shifts the design project from the practical to
the conceptual; it is akin to concluding that the foundational elements of architectural design
cannot be applied to the building of whole houses in specific instances, but can only subsist
as concepts for the builders to contemplate.

7 THE COMPARATIVIST DILEMMA

A multiplicity of cultural or national forms (and norms) confronts any project of constitu-
tional design. Even where the elements or choices are classified and given trans-cultural and
translatable names, the risk lies of concluding that no overarching principles can be identified
and no foreign examples followed, either in one’s own country or in application to others.
But, I suggest, common or overlapping principles can be recognised. For constitutional
design with respect to gender equality to be meaningful, and for design lessons to be learned
and transmitted, the ‘family resemblance’ needs to be identified, both between constitutional
forms, and among women as constitutional subjects (unlike the bus queue, women are not
‘dispersed’ once the bus arrives). The common or underlying principles need not be complex
or multiple. Like all principles of (good) design, they need only capture the core or key
elements that create a reliable bridge between interests and the institutions or processes that
serve them.

The current literature is not yet sufficiently developed to give us a full ‘design manifest’
for constitutionalizing gender equality, in part because of the incompleteness of attention to
relevant design fields, and also because of the relatively early stage we have reached in
observing practice. The scene is, however, far more advanced than even five years ago.
Ultimately, as with the now virtually routine recognition of cultural pluralism and attention
to design alternatives for giving voice to sub-national cultural communities, the recognition
of gender as an element in constitutional design should become a standard part of any 
constitution-making, or amending, process. Before this is possible, however, feminists will
need to bite the bullet and be prepared to go beyond merely posing questions and identifying
concepts. They will need to surmount the fear of stereotyping that obscures genuine common-
alities.

8 CONCLUSION

The fact that there are many alternative (and sometimes irreconcilable) forms of feminism
makes the task of gender egalitarian constitutional design (and even the statement of ‘equality’
as the goal) extremely difficult, not only – although particularly – where constitutional compar-
isons are implicated in national design projects. It is easy to be defeated by the recognition that
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feminism is a project with multiple forms; by the knowledge that constitutional forms must
be shaped to social and cultural contexts; and by arguments against constitutional ‘imperial-
ism’ (for example, Tully 2007). But the reality is that real-world constitution-making
demands real design choices. Words must be put on paper. Constitutional expertise, however
culturally inflected and however incomplete, is often sought by those entrusted with the task
of writing a constitution ‘from scratch’. If gender equality is on the drafters’ agenda (as it
should be), choices will have to be made and assistance, where sought, provided.

In considering how alternative, and in particular, new, feminisms may be put to the service
of gender justice, Rosalind Dixon dismisses the ‘strategic essentialism’ of older feminisms
(in which emphasis is placed on shared feminist concerns, and differences sidelined) as inca-
pable of ‘captur[ing] the full range of insights offered by newer feminisms’ (Dixon 2008:
305). As an alternative, she identifies three feminist understandings she labels ‘disruptive’,
‘ameliorative’, and ‘transformative’. These understandings, Dixon writes, connect liberal and
newer feminisms, providing a lens through which the approaches or benchmarks of different
feminisms may be articulated.

This schema is valuable in conceptual design-work, providing alternative framings or
lines-of-sight through which different conceptions of justice may be attached to goals and
aspirations. It offers an agnostic toolkit, available not only to different feminisms but also to
different national or historical contexts. On the ground, however, while some eclecticism may
be viable, ultimately the constitutional parts must fit together; the design must be coherent.
Strategic essentialism serves constitutional coherence, but it may also, as Dixon suggests, be
blind (or ‘tuned out’) to the richness offered by new feminisms. As an alternative, an
approach one might call ‘contextual universalism’ works to identify contextual limitations
(historical/national/cultural) as well as opportunities for overcoming tractable gender disad-
vantage in different sites. Principles of constitutional design arise from the attempt to ‘marry
justice with power’, and are ‘a way of looking at the world and … a method of thinking that
proceeds from that perspective’ (Lutz 2006: 183). Contextual universalism finds feminist
commonalities less in the positive claims made by feminist theory than in their identification
of different forms of gendered disadvantage. It is conscious of the particularities of gendered
cultures, but it does not compromise on the recognition of the universal experience of
women’s subordination or the commitment to its elimination. This is, after all, what feminism
is about, and the purpose to which gender egalitarian constitutional design must surely be
directed.

NOTES

1. The existing literature focuses almost exclusively on constitutional design and women, treating ‘gender’ effect-
ively as coterminous with ‘women’. John Kang (2009) offers a rare, alternative perspective, applying the
concept of ‘manliness’ to the United States Constitution.

2. (2009) 87 Texas Law Review 1265. The absence of any mention of women in the contribution on Iraq’s post-
Saddam Constitution is particularly striking: Feisal Amin Rasoul al-Istrabadi, ‘A Constitution Without
Constitutionalism: Reflections on Iraq’s Failed Constitutional Process’ (cf Arato (2009: 167), which includes
a brief but valuable discussion of Iraqi women’s constitutional campaigns). The complete absence of women
contributors to the Symposium also cannot go without notice. The answer to the Symposium title’s question
must surely be: not enough.

3. While five out of fifteen articles in a 2008 symposium issue of the William and Mary Law Review on
‘Constitution Drafting in Post-Conflict States’ make mention of women, one only – Angela M. Banks,
‘Expanding Participation in Constitution Making’ – considers the incorporation of women’s interest in the
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framing of a constitution: (2008) 49 William & Mary Law Review 1043. Five out of thirteen contributors to The
Architecture of Democracy: Constitutional Design, Conflict Management, and Democracy, ed. Andrew
Reynolds (2002) mention women, including two, with regard to the processes of constitution-making; however,
none of the chapters specifically on constitutional design identifies gender (or women) as referents.

4. See Rosenfeld (1994); Rosenfeld (2010); Loughlin and Walker (2008), among many others. One of the lead-
ing legitimacy theorists, Frank Michelman (2003), structures an analysis of constitutional ‘respect-worthiness’
around the perspective of a ‘non-official personage’ he calls Ida. There is no recognition, however, that her
female identity is itself contemplated in ‘the moral merit of the [constitutional] system’ or the ‘normative
patterns and principles’ Michelman ascribes to her. Michel Rosenfeld’s (2010) exploration of constitutional
identity briefly consides gender, via a discussion of Carole Pateman’s (1988) influential work on the gendered
nature of social contract theory. However, his analysis goes no further than an acknowledgement of the histor-
ical denial of political rights to women; his exploration of the ‘multiple identities’ of the constitutional subject
lacks recognition of gender, and remains untroubled by this history.

5. As recognised in the large body of political science literature on electoral systems, campaigns and outcomes:
for example, Norris (2001); Carroll and Fox (eds) (2005).

6. While gender equality in suffrage laws was achieved in all ‘western’ countries by the final decades of the twen-
tieth century, questions remain about constitutional design choices implicated in its protection. For example, in
Irving (2008), I raise the gendered implications of constitutionalising a guarantee specifically of citizens’
suffrage.

7. As in the South African Constitution, sections 39(1), 39(2) and 233.
8. For example, despite the ‘design’ reference in his title, Sunstein’s (2001) discussion of gender (Ch. 9: ‘Sex

Equality versus Religion’) is devoted exclusively to discussing the constitutional validity of laws restricting
and/or protecting competing equality or liberty claims.

9. Including Olympe de Gouges, Declaration of the Rights of Woman and the Female Citizen, 1791; Mary
Wollstonecraft, A Vindication of the Rights of Woman, 1792.

10. For example, the US Constitution’s Fourteenth Amendment states: ‘All persons born ... in the United States ...
are citizens of the United States...’. The apparently unequivocal language did not prevent the passage and oper-
ation of laws in the early decades of the twentieth century stripping citizenship from American-born women
who married non-citizens.

11. For example, Donald Lutz’s otherwise wide-ranging Principles of Constitutional Design (2006) makes no
mention of women’s interests or campaigns, current or historical.

12. For example, Case notes, in the statutory language of the provision purporting to create a federal civil cause of
action for gender-motivated violence in the Violence Against Women Act challenged in United States v
Morrison. The provision offered remedies to victims regardless of sex, but, it shaped its ‘non-sex-respecting
rules around problems presently facing many more women than men’ (Case 2002: 779).

13. Such as found in section 15 of the Canadian Charter of Rights and Freedoms (1982).
14. It is notable that although constitutional amendment was necessary (or considered necessary) in the United

States in order for women to acquire federal voting rights in 1920, female suffrage was achieved by legislation
before or around that time in several comparable countries (including Australia and Canada which had written
federal Constitutions, but – paradoxically – lacked bills of rights).

15. The Interparliamentary Union keeps a continuously current record: http://www.ipu.org/wmn-e/world.htm.
16. Hirschl and Shacnar refer here to Robert Dahl’s ‘Decision-Making in a Democracy: The Supreme Court as a

National Policy-Maker’ (1957) 6 Journal of Public Law 279.
17. The much-cited example of the South African Constitution’s provision for socio-economic rights is telling;

section 26 of the Bill of Rights requires the state to take ‘reasonable legislative and other measures, within its
available resources, to achieve the progressive realisation’ of a range of such rights, including health, housing,
and education. The provision acknowledges that governments control resources; as the celebrated Grootboom
case (Government of the Republic of South Africa & Ors v Grootboom & Ors 2000 CCT/11) illustrated, it
amounts in practice to an injunction against extreme neglect, rather than a command positively to provide
general services.

18. ‘Constitutional opportunity structures’ – a term I have adapted from political science – are defined as ‘rules,
institutions, processes, and structures that may ... support or generate expectations [and] ... provide either open-
ings or obstacles to participation or membership in the constitutional community’ (Irving 2008: 32).

19. Jackson refers to Katherine T. Bartlett, ‘Feminist Legal Methods’ (1990) Harvard Law Review 103: 829.
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3. Participation in constitutional design
Justin Blount

Ours is an era of constitution-making. Approximately one-quarter of the world’s written
constitutions have been promulgated since 1974 (Elkins et al., 2009a). The trend over this
period has been one of increasing public participation in the constitutional design process. To
cite but one example, among currently in-force constitutions specifying their own promulga-
tion procedure, more than 40 percent required public ratification via referendum. The compa-
rable figure for 1950 is approximately 5 percent, even though the proportion of texts
specifying any promulgation procedure whatsoever is roughly equivalent (Ginsburg  et al.,
2009).

The new constitutionalism that has emerged over this period places as much emphasis on
process as it does on outcomes (Hart, 2001). In light of this, the formal provision of democ-
ratic institutions is no longer sufficient to establish the democratic bona fides of a constitu-
tion. Because a constitution is the highest level of lawmaking and provides the ultimate rule
of recognition for lawmaking processes (Kelsen, 1945; Hart, 1961), it requires the greatest
possible level of legitimation in democratic theory. This need for legitimation dictates that a
democratic constitution must be fashioned by democratic means in acknowledgment of the
moral claim of a people to the right to participate in the creation of the rules under which they
will be governed (Hart, 2001 and 2003; Samuels, 2005).

Participation through input, through ratification and through oversight all differ conceptu-
ally, but all are treated as contributing to a process in which the citizen is ‘involved’ in some
sense. Like constitution-making in general, popular constitution-making takes many forms
with frequent variation.1 No single template exists but the most participatory processes
combine elements of representation, consultation, popular ratification and oversight in vary-
ing degrees.2

It must be noted at the outset that the following discussion pertains only to opportunities
for popular participation. There is no guarantee that citizens will avail themselves of these;
one can, after all, only lead a horse to water.3 However, experience has demonstrated that
states can take affirmative steps to make participation more likely. States can build trust and
credibility in the process by being explicit about the stages of the proposed design process
and how and when citizens and civil society groups will be involved (Haberfeld, 2006;
Benomar, 2004). Ad hoc measures, unpredictability in the rules governing participation and
post hoc elite-driven changes to the process can lead to process dissatisfaction and a diminu-
tion of participation, both quantitatively and qualitatively.4

1 PARTICIPATION IN CONSTITUTIONAL DESIGN

The constitutional design literature is rapidly expanding with a plethora of contributions
touting the justifications for mass participation in constitution-making and speculating on
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its prerequisites, effects and consequences.5 The present effort touches upon these subjects
only tangentially. The primary emphasis of this chapter is simply to sketch the predominant
forms of popular participation and how these forms have manifested themselves in a
number of contexts. Nevertheless, a quick summary of the various claims, and counter-
claims, about public constitutional design will serve as a useful reference point for the
discussion to follow as well as illustrating the contradictory nature of a number of hypothe-
ses.

1.1 Justifying Participation

The most frequently cited, and most intuitively plausible, claim for participation is that it
enhances constitutional legitimacy (Hart, 2001 and 2003; Samuels, 2006; Voigt, 2004; Karli,
2009). Legitimacy reduces the likelihood of opposition and future renegotiation, imparting
stability to a constitutional order (Voigt 2004). Voigt further suggests that even the percep-
tion or possibility of participation is sufficient to capture the legitimacy-conferring benefits
of inclusive constitution-making.

In addition, participation is theorized to make ‘better citizens’ through the inculcation of
democratic skills, habits and values (Mansbridge, 1995: 1; Barber, 1984). These newly
acquired or burnished citizen attributes then provide a foundation for the efficacious func-
tioning of formal democratic institutions enumerated in a new constitution (Barber, 1984;
Pateman, 1970). Participation is also educative; it instructs citizens on matters of public
import, accelerates the acquisition of political information and equips citizens for more crit-
ical evaluations of their government (Mansbridge, 1995; Moehler, 2008). In the constitu-
tional setting, these arguments suggest that participation in, for example, ratification,
promotes democratic values in citizens and educates them in the operations of democratic
processes as well as the contents of the constitution (Barber, 1984; Finkel, 1987). This may
increase the likelihood of the success of democracy at the regime level. Thus participation
in the constitutional approval process will carry over to governance under the constitution
once adopted.

The preceding arguments dovetail with another in support of mass participation in consti-
tutional design: participation increases a constitution’s ability to constrain government. If citi-
zens are to effectively police the actions of government, it must be sufficiently clear what
constitutes a violation of the limits of governmental power so that citizens can mobilize to
prevent it (Carey, 2000). Constitutions help resolve this coordination problem by generating
common knowledge about the scope of acceptable government behavior and by providing a
focal point for citizens to coordinate enforcement efforts (Weingast, 1997). To the extent that
popular ratification of a constitutional design process serves to construct focal points, it will
facilitate the coordination needed to deter potential constitutional violations by government.
In the most optimistic scenario, the presence of a focal point in the written text, when coupled
with the more robust civil society that emerged as part of a participatory design process, will
ensure that the constitution will be enforced and not serve as a mere parchment barrier (Carey,
2000).

Finally, scholars think participatory processes will include more rights provisions and
better enforcement mechanisms to protect them, including super-majoritarian institutions,
and more public involvement in selecting government agents (Hart, 2001; Samuels, 2006;
Ginsburg, 2003; Voigt, 2004).
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1.2 Uncertain Benefits

Much of the uncertainty and doubt surrounding the presumed virtues of participatory consti-
tution-making are practical in nature rather than philosophical. Common themes include the
quality of the text, the difficulty of reaching agreement and concerns about the post-adoption
operation and duration of a constitution.

Rather than maximizing the common good by providing a more representative sample of
interests, it has been suggested that participation will produce documents dominated by self-
interest (Scaff, 1975), particularly if it is the case that citizens are motivated more by self-inter-
est than are elites (Cusack, 2003). In this view, participation is largely instrumental, providing
citizens an additional avenue to capture state benefits, protect interests or gain power. Rather
than promoting civil society and building democratic citizens, such self-interested participation
may have the opposite effect (Ghai and Galli, 2006; Scaff, 1975; Salisbury, 1975).

Voigt (2004) voices a practical concern related to the consequences of participatory consti-
tutional design processes for textual coherence. As Horowitz (2002) notes, even under the
best of circumstances, constitutional ‘design’ – a term he reserves for a cohesive process – is
quite rare, with some process of incremental construction more the norm. Constitution-
making frequently consists of a combination of institutional borrowing, wholesale grafting,
log-rolling and improvization (Horowitz, 2002). As new, and more, actors become involved
in the process, bargaining and negotiation become both more extensive and intensive
(Horowitz, 2002). The constitution that emerges from this process will almost certainly be an
ad hoc creation, rife with internal inconsistencies and institutional mismatches. While the loss
of design consistency may be compensated for by the resultant gains in legitimacy, it may
also render the constitutional scheme unworkable (Horowitz, 2002).

A different line of critique emphasizes the difficulty of reaching agreement itself. More
actors will, ceteris paribus, increase the transaction costs of negotiation (Karli, 2009), partic-
ularly when participants have veto powers over the adoption of new rules (Tsebelis, 2002). If
the cardinal measure of the success of a design process is the adoption of a new constitution,
then participation-induced procedural inefficiencies that prevent agreement on and the
promulgation of a new text are serious matters (Karli, 2009).

Finally, an older line of theory hypothesizes that mass participation in the design process
has the capacity to destabilize fragile societies either by exacerbating conflicts over resources,
activating latent identities such as ethnicity, or both (Huntington, 1968).6 Given the large
number of constitutional design episodes occurring in post-conflict or conflict-prone soci-
eties, this is not an academic criticism (Widner, 2005b; Reynolds, 2002).7

1.3 Deliberation

Democracy theorists agree on the value of participation in constitution-making though
disagreement about methods exists. There is a natural tension between direct or mass democ-
racy and deliberative democracy. This tension is most evident in terms of public oversight
(see Section 5.1 below) but manifests itself in other ways as well. Generally speaking, the
emphasis on popular legitimacy in the mass democracy literature lends itself to particular
modes of participation in constitution-making. Representation, inclusiveness and ratification
via referendum are key to establishing procedural and constitutional legitimacy. The best
practices guidelines of the Commonwealth Human Rights Initiative (1999) urging the adop-
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tion of a design process that ‘engages the largest majority of the population’ (3) are consis-
tent with this view.

Deliberative theorists such as Fishkin (2009) distinguish between institutions of ‘refined’
and ‘raw’ opinion. Refined opinion is that ‘tested by the consideration of competing argu-
ments and information conscientiously offered by those who hold contrasting views’ (14).
Raw opinion is untested, generally unsystematic and pervasive in modern democracies. Focus
groups, opinion polls and direct democracy instruments like the referendum inhabit the
universe of raw opinion. In terms of constitution-making, legitimate popular consultation is
an instrument of refined opinion while popular ratification, with its simple yes or no format,
is an expression of raw opinion. The Burkean emphasis on representation as a filter rather
than a mirror is another difference of import for constitution-making. The purpose of repre-
sentative institutions is not to ascertain what citizens think but what citizens would think if
they were better informed (Fishkin, 2009). Inclusiveness in deliberation then is not justified
on equitable grounds but as a means of reaching the ‘true’ counter-factual of refined opinion.

The tension between deliberative and mass democracy has historical roots. As Fishkin
(2009) argues, the arc of democratic development in the United States is one of a transition
from more deliberative, filtering political structures to more mass-based, popular ones. Early
institutions such as the indirect election of senators, the Electoral College and even the
Philadelphia Convention itself were consciously designed to promote measured deliberation.
Changes in the conduct of elections, including the candidate-nominating process, and the
functional dismissal of the Electoral College have worked to make institutions more reflec-
tive of raw public opinion.

2 REPRESENTATION

Popular election of representatives to the body responsible for debating and adopting a consti-
tution is the most straightforward method of engaging the public in the design process. Other
selection methods such as appointment by the head of state, the legislature or other corporate
bodies like peak associations are used but the trend is toward popular election.8 Indeed,
Widner (2008) reports that since 1987, 65 percent of all processes included elected delegates.
From another perspective, one-quarter of new constitutions during this period ‘were drafted
by bodies that would not be considered representative either in terms of the method of autho-
rization or composition’ (1524).

The concept of representative constitution-making involves more than just the identity of
those debating and adopting a draft text. It is also a matter of choice about institutional venue.
Excluding executive-centered processes as a priori undemocratic and non-participatory,
constitutional reformers typically choose between either a legislature-centered reform process
or a constituent assembly-centered one. As will be discussed below, it is generally assumed
that an elected constituent assembly is more representative and ‘other-regarding’ than an
elected legislature tasked with crafting a new constitution (Ghai, 2004: 9; Elster, 2006; 2009)

2.1 Elections

As noted above, direct election of delegates to the deliberating and/or adopting body is a
common means of securing mass participation in the constitution-making process. It is
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important to note though that elections are simply a means to an end, and not an end in and
of themselves. Popular election is simply a mechanism through which to seek full, inclusive
representation of citizen interests, preferences and beliefs. It is not a magic bullet and the
popular election of delegates is no guarantee of a representative, inclusive body. Election
rules, electoral formulas, polling access, citizen information and physical (in-) security of
voters can all distort the expression of a people’s preferences. To counter this, some countries
have allowed social and/or economic groups to select delegates to the deliberating/adopting
body in addition to the delegates chosen by the citizenry at large. In contexts in which elec-
tions are seen as easily manipulable by political elites, such arrangements may produce a
more popularly credible assembly (Widner, 2008). Ideally, this combination of both general-
ized and specialized constituencies is a way to combine the credibility of elections with the
legitimacy conferred by the inclusion of as wide a swath of society as is practicable.

The Ugandan constitutional experience in this regard is illuminating. To begin with, it is
likely that public pressure was largely responsible for the ruling National Resistance
Council’s (NRC) decision to allow a popularly elected constituent assembly to debate and
adopt the draft constitution prepared by the Ugandan Constitutional Commission (UCC).
There was public skepticism about the initial plan for the NRC to simply transform itself into
a constituent assembly to debate and adopt the final draft, as well as a concern that the UCC
itself lacked any kind of popular mandate or sanction (Furley and Katalikawe, 1997; Moehler,
2008). Elections were agreed upon in no small part in order to secure legitimacy.

In Uganda, approximately 75 percent of the 284 delegates to the constituent assembly were
chosen by direct election.9 Seats were specifically set aside for women with one woman being
elected from each of 39 districts by women leaders within her district. In addition, various
groups within Uganda elected delegates to represent their interests. Ten delegates were
chosen by the military, two by the National Organization of Trade Unions, one by the
National Organization of Disabled People, four youths elected by youth leaders of each
region, four elected political leaders and ten presidential appointees (Waliggo, 2001). Despite
concerns about the true motivations of the government (see Furley and Katalikawe, 1997) and
caveats about individual-level effects of participation, the 1995 constitution enjoys some of
the highest levels of public support in Sub-Saharan Africa, surpassing even that of the highly
participatory South African process (Moehler, 2006; 2008).

2.2 Exceptional Cases?

There are some notable exceptions to attempts at generating ‘popular buy-in’ and legitimacy
through the election of delegates. Despite their non-participatory origins, the constitutional
orders in Eastern Europe, Germany and Japan appear healthy (Elster et al., 1998; Ghai and
Galli, 2006; Moore and Robinson, 2002). In the Japanese case, it seems that elite buy-in was
accomplished primarily through allowing the Diet to translate the American-written, English
language text into Japanese, thereby creating an indigenous, ‘Japanese’ constitution (Moore
and Robinson, 2002).

The product of elite-level round table negotiations, the changes to Hungary’s constitution
in October 1989 are notable for their almost total absence of popular participation. Hungary’s
constitutional transition from a socialist system to a constitutionally democratic one was an
almost entirely elite affair, accomplished at round table negotiations between the ruling
Hungarian Socialist Worker’s Party (HSWP) and the opposition. These elite bargains were
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then sanctioned by the HSWP-dominated parliament, many of whose members had been
elected in 1985 under the fast dying regime (Widner, 2005b). The ‘Four-Yes’ referendum in
November 1989 presented some items of constitutional import to voters but as these items
were largely moot by the time of the actual vote, the referendum functioned more as an
endorsement of prior elite actions (Dezso and Bragyova, 2001). Despite the lack of popular
participation in the process and the exercise of constituent power by an unrepresentative
parliament (Widner, 2005b), the legitimacy of the Hungarian constitution is largely accepted
despite periodic populist complaints (Dezso and Bragyova, 2001).

The Japanese and Hungarian cases illustrate the importance of elite support for new consti-
tutional arrangements.10 Tushnet (2008) argues that while popular support is important, it is
secondary to elite buy-in. Including relevant elite stakeholders minimizes the opportunity for
entrepreneurial elites to seek political gain by ‘appealing to members of the public who would
not have bought in’ (1490, 1491). In this perspective, popular participation functions as an
additional layer of insurance against attacks on the constitutional order. Ultimately, this is a
difference more of degree than of kind as the need to include relevant stakeholders is a
frequent constitutional prescription (Benomar, 2004; Hart, 2003), but it does suggest that the
potential costs of expanded participation should be more carefully weighed against its
supposed benefits.11

2.3 Caution: Participation Ahead

A critical assumption underlying the preceding sections has been that representation secured
through popular election is an unqualified good. Some cautionary words are perhaps in order.
First, elections can remove the veil of ignorance from rival groups or parties. Removing the
uncertainty surrounding the ‘true’ level of support for a group has the capacity to reduce the
incentive to compromise. In extreme cases, constitution-making becomes an exercise in
majoritarianism, or more cynically, census-taking, rather than consensus. Prominent exam-
ples of this include East Timor in 2002 and currently Nepal.

The East Timor assembly was dominated by Freitlin, which won 55 of 88 seats at election.
The electoral results so skewed power in the assembly that Freitlin had no need to compro-
mise on its proposals while other groups lacked negotiating leverage (Ghai and Galli, 2006).
In addition, the assembly was criticized by Muslim residents as ‘unrepresentative since the
electoral law prevented many of them from voting’ (Widner, 2005b), further attenuating the
legitimacy of the process. Freitlin’s dominant position within the assembly enabled it to
ignore the results of an initial round of public consultation in creating the draft constitution.
Ultimately, Freitlin was able to push through a final version of the text following only a
seven-day period for public review and comment (Benomar, 2004; Kritz, 2003; Widner,
2005b). It must be noted, however, that despite these procedural concerns, the East Timor
constitution has been in operation almost eight years and Freitlin’s once-dominant position
has eroded.

In the case of Nepal, where the legislature is also doubling as a constituent assembly, the
2008 elections that gave the Unified Communist Party of Nepal – Maoist (UCPN-M) a
sizable plurality may have undermined the consensual elements of the 2006 Comprehensive
Peace Agreement (International Crisis Group, 2009). The mix of legislative and constituent
functions appears to have made an already precarious situation even more fragile. Unable to
govern, the Maoists (and others) have pushed constitution-making to the back burner amidst
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other political crises, making it unlikely that the assembly will meet the May 2010 deadline
for a new text.12 It seems improbable that, in cases marred by breakdowns in elite-level coop-
eration and deliberation such as these, meaningful mass participation will continue (Benomar,
2004).

Elections, and popular participation more generally, also have the capacity to foment
polarization and civil strife.13 In the Iraqi case, elections contributed to communal polariza-
tion and led to the Sunni boycott (Ghai and Galli, 2006); likewise, Chad’s participatory
process resulted in a heightening of Francophone-Arab tensions (Bannon, 2007; Widner,
2005b). Bannon urges careful consideration of local contexts in designing participatory
processes, noting that a single ‘participatory model’ does not exist. Would-be reformers
would likely do well to heed her advice and resist the temptation to understate the potential
non-pecuniary costs of participatory constitution-making and be flexible in designing the
methods for and rules governing popular input, particularly given the noticeable regional
variation in Widner’s (2005a) analysis of the relationship between representation and post-
ratification violence reduction.

2.4 Deliberations, Where Art Thou?

An additional aspect of representation in popular constitution-making is the choice of reform
model (Widner, 2008). The most common approaches are to house such power either in the
existing legislature that will assume such a task in addition to its regular legislative functions
or in a specially convened assembly with no other purpose than to deliberate upon and/or
adopt a proposed constitution. This choice has implications for the extent to which the bene-
fits of a particular method of delegate selection will be realized.

There is a long tradition of debate relating to the legitimacy of the exercise of constituent
power. In The Rights of Man, Thomas Paine emphasized the need for a distinction between
ordinary law and the supreme law of a constitution. Legislative drafting blurs this distinction
as legislators may seek to inject policy or partisan concerns into the deliberations or consti-
tutional text itself.14 This certainly appeared to be the case in the Polish parliament where ‘in
the course of parliamentary debates, constitutional compromise was increasingly over-
whelmed and obscured by political compromise’ (Spiewak, 1997: 90). The distinction may
likewise be blurry for voters as their constitutional preferences get traded off against other
concerns when choosing a representative.

In the same vein, it was frequently noted during the Massachusetts Constitutional
Convention of 1779 that the ‘body charged with creating the fundamental law could not be
the same body that enacts ordinary law’ (Breslin, 2009: 19). Gouverneur Morris made this
point as well when the Provincial Congress of New York was debating whether it possessed
the authority to draft a constitution (Elster, 2009). Similar themes are echoed in the constitu-
tional histories of France and Italy of the late 19th century in which parliaments sought to
exercise constituent power with only a vague mandate (Arangio-Ruiz, 1895; Currier, 1893;
Saleilles, 1895). Elster’s (2006) concern with parliamentary drafting has a long pedigree. 

In contrast to the legislature-based reform model, the constituent assembly-based model of
constitutional reform is an unequivocal representation of a people’s constituent power (Ghai,
2004). Its prima facie legitimacy is unquestioned and largely avoids the conflicts of interest
and credibility issues facing legislative drafting. Constituent assemblies are also perceived as
more broadly representative (Ghai, 2004). One reason for this is that unlike a legislature
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where selection rules are typically designed with an eye to governability, and hence majority
formation, constituent assemblies seek to include as broad a range of interests as possible
(Elster, 2006). Of course, an expansive membership may also complicate the process of
agreement and risk deadlock. Secondly, in countries in need of systematic political reform,
and thus a new constitution, citizen access to power is likely limited so even if the drafting
and deliberation of a new constitution occurs under the auspices of an elected legislature, it
is clearly less participatory than an elected constituent assembly. For these reasons,
constituent assemblies are hypothesized to enable a more wide-open, reform-minded agenda
capable of transformational change than legislatures (Ghai, 2004). Other things being equal,
constituent assembly-based models are generally more participatory and representative.

2.5 Focus: Cherokee Nation of Oklahoma

An interesting, and admittedly somewhat unusual, case that illustrates many of the points
raised in the preceding sections is that of the constitutional design process used by the
Cherokee Nation of Oklahoma (hereinafter the Nation).15 The case is unusual in that the
Nation is not a fully independent, sovereign state that is the typical subject of comparative
inquiry. Nevertheless, as an application of various participatory mechanisms, it is an instruc-
tive case.

Due to an ongoing political crisis involving all three branches of tribal government that
eventually spawned the emergence of dual governments, court systems and police forces, the
elite-dominated constitutional commission16 undertook efforts from the outset to distance
itself from existing institutions and establish itself as an independent, credible agent for bring-
ing about constitutional change. The commission believed, probably correctly, that entrusting
the deliberation and adoption of the draft constitution to the regular legislature would under-
mine the legitimacy of the process. In this context, the choice of a constituent assembly
reform model, with popular ratification of the adopted text via referendum, was made easily
and early.

While committed to a participatory process, the commission explicitly rejected direct elec-
tions to the assembly, primarily for logistical and financial reasons as well as for the political
difficulties associated with apportioning delegates among districts. Rather, the commission
opted to guarantee representation of the major institutional stakeholders by allowing each
branch of government to appoint eight convention delegates. To ensure inclusiveness and
representation of other interested parties, the commission itself selected 24 delegates from the
pool of citizens who had given testimony at public hearings in the months preceding the
assembly’s opening. To these same ends, 24 delegates were selected, with media in atten-
dance, by lottery from a pool of applicants. Finally, all seven commission members were to
be seated as delegates.

These unconventional selection methods ensured representation of all relevant stakehold-
ers and resulted in a diverse set of delegates differing in age, degree of Cherokee blood quan-
tum, educational and occupational background and residence (approximately 25 percent of
delegates were part of the Cherokee diaspora). Most had no prior political experience.
Lawyers played a limited role and comprised less than 20 percent of the 79 delegates. It is
also likely that the commission-appointed and lottery-winning delegates made for a more
representative convention than would have been the case had elections been held. In addition,
power was so dispersed that no single constituency was strong enough to dominate. Anecdotal
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evidence of the effect of this wide-ranging representation is found in the specificity of parts of
the text, a not unsurprising finding (see Elkins et al., 2009b; Voigt, 2007). In this case, the rela-
tively few lawyers serving as delegates to the assembly as well as tribal administration officials
complained that too much specificity and statutory law were being inserted into the text by the
citizen drafters. Supporters of this argued that tribal government had been so unresponsive for
so long that such language was necessary to force future governments to act.

3 CONSULTATION

In many ways, public consultation has the potential to be the most significant form of popu-
lar participation in terms of effects on the content of constitutions and post-constitutional
political life. A key determinant in this is not only who participates, but how effective such
meetings are in terms of generating real input into the process. The hope is that consultation
will provide direct substantive input into the constitutional draft, as opposed to relying exclu-
sively on elites – however selected and however representative – to prepare the document.
Still, consultation is a top-down, educative affair, in which elites reveal their deliberations to
a larger public in an effort to solicit feedback and corroboration (Samuels, 2006).

3.1 Varieties of Consultation

Haberfeld (2006) explicitly recognizes this potential variation in the quality of consultation
by distinguishing between technical and political approaches to constitution-making. The
technical approach is characterized by elite drafting followed by public meetings in which
elites share their proposals with the populace, provide information and take citizen input. This
is typically followed by a ratification referendum. As Banks (2008) terms it, such a process
is externally inclusive but internally exclusive, or put another way, ‘participation without
power’ (1045). Citizens have little to no substantive access to or influence upon the drafting
process. From a deliberative standpoint this approach is more akin to polling than to consul-
tation (Fishkin, 2009). These processes assume a general congruence of elite and mass opin-
ion and that a technically sound document is what a polity wants or needs.17

It is also unclear to what extent citizen input is seriously considered by designers. If
consultation is merely educative rather than a sincere effort to solicit feedback and corrobo-
ration, then it is less likely that many of the more optimistic claims regarding participation,
such as enhanced legitimacy, improved citizen information, post-ratification monitoring of
government action and rights promotion will materialize.

In the political approach, consultation is a means of information gathering as well as infor-
mation dissemination. Citizens and elites alike update their information about one another’s
expectations, preferences and likely outcomes. Public hearings also become a source of
proposed reforms as elites attempt to accommodate citizen preferences. The initial draft
emerging from a substantive process of consultation such as this will, to some extent, already
represent a negotiated settlement about what participants can and will accept. Consultation
during the deliberation and adoption stages of the process can also impact the final product,
though it seems unlikely to be as influential as pre-drafting consultation given the possible
inertia of the process at that point. Elites, in particular, may be unwilling to re-open for debate
once contentious issues that were settled via inter-elite bargains during the drafting stage.
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The Rwandan experience in 2002–03 illustrates Banks’ (2008) concept of internal exclu-
sion.18 An elite constitutional commission spent six months holding discussions and infor-
mational meetings throughout the country with average attendance in each province of 90,000
(Widner, 2005b). It also developed a 60-question survey based on potentially contentious
constitutional issues. To process this input, the commission developed a database to record
responses and a grading system to analyze the data. Free telephone lines were made available,
as well as email to obtain feedback from the populace. Citizen responses were summarized
and published by the commission. Following a two-month drafting period, the commission
unveiled its work at a conference which drew 800 people, including international experts
invited to attest to the draft’s conformity with international standards. A further three months
were then allowed for renewed citizen comment and amendment proposal. Subsequently,
parliament made several changes which were also then presented to the populace. At refer-
endum, the constitution received 93 percent support on an 89 percent voter turnout (Widner,
2005b).

On its face, the Rwandan process was quite participatory. Though the Transitional
National Assembly was unelected, major elite stakeholders were represented in the body and
there is evidence that the constitutional commission was sensitive to the results of public
feedback, suggesting citizens had some decision-making power in the process (Kritz, 2003).
A closer examination, however, gives the impression that participation was controlled and
orchestrated by the ruling Rwandese Patriotic Front (RPF). Appointment of members to the
constitutional commission was predicated on willingness to play ball with the RPF and adhere
to the script it devised. It was further alleged that only RPF members and their sympathizers
participated in the commission’s hearings and debates, as well as that the unanimity
expressed in the referendum was a product of intimidation and ethnic mobilization. It appears
then that substantive mass participation was constrained in the Rwandan process. Elites and
their popular supporters were given voice and input, but the circle of decision-making power
was narrowly drawn. Widner (2005b) notes that of 50,000 surveys administered by the
commission, only 7 percent were ever examined; it was primarily a means for the regime to
solicit elite opinion. Also, while some changes were apparently made as a result of the consul-
tation process, the commission proved notably inflexible in reducing the executive term from
seven years to five, despite popular support for the change and the mobilization of several
civil society organizations to that end.

3.2 Decisive Consultation

The challenge for proponents of participatory constitution-making lies in transforming
consultation from a purely information-gathering mechanism to a decision-making one, or as
Kritz (2003) puts it, synthesizing popular feedback with the draft text. It requires prior plan-
ning and elite commitment to genuine participation. Kritz notes that while the Brazilian
process of consultation was massive (over 61,000 amendments were proposed by citizens and
interest groups (Benomar, 2004)), it was poorly organized, with one individual assigned the
task of absorbing the results and attempting to incorporate the proposed amendments into the
drafting process. Attempts at public engagement and consultation in South Africa were seem-
ingly more efficiently managed than in Brazil with a civic education campaign and multiple
rounds of public meetings bookending the publication of an initial working draft that
purported to reflect the results of citizen consultation. Ultimately, the Constituent Assembly
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received almost 2 million submissions though citizens expressed skepticism throughout the
process that their views were wanted or would be taken seriously by the Assembly (Ebrahim,
2001). In contrast to the above examples, the Albanian constitution of 1998 and the afore-
mentioned Cherokee Nation constitutional design process of 1999 both managed to unam-
biguously incorporate public input to the final draft.

In Albania, an elite parliamentary commission composed of members of the two main
political parties and their allies was established to draft a constitution to replace the interim
one Albania had been operating under since 1991. The minority Democratic Party (DP) led
by former president Berisha largely boycotted the drafting process, despite repeated attempts
by the governing coalition urging them to participate, claiming inadequate representation on
the commission (Constitution Watch: Albania, 1998b). As the process proceeded without the
DP, Berisha embarked on a series of actions designed to short circuit the ongoing process. He
called for a round table comprised of all parties to discuss the draft as well as a constituent
assembly to replace the existing, established process (Constitution Watch: Albania 1998a).
Ironically, the round table was never held due to a coup attempt by Berisha supporters
(Constitution Watch: Albania, 1998b).

The lack of participation by a major stakeholder in the process appears not to have
adversely affected the legitimacy of the process or the constitution. As Berisha and his faction
of the DP continued to define themselves as obstructionist, a number of Albanians, perhaps a
majority, began to tire of him and indeed blamed him for much of the turbulence in Albanian
political life (Constitution Watch: Albania, 1998a).

Against this backdrop of partisan conflict, the constitutional commission continued its
work, preparing a draft with a high degree of public input. A public consultation period was
held and organized by a ‘special quasi-nongovernmental organization’ created for the task
and funded by the Albanian and various foreign governments (Widner, 2005b). Upon
completion of the initial draft, the commission sought and received the approval of the draft
from the Council of Europe’s Venice Commission on Law and Democracy. This was
consciously done to enhance the legitimacy of the draft and counteract the negative effects of
the DP’s boycott and Berisha’s efforts to discredit the commission (Constitution Watch:
Albania, 1998b). The commission also conducted an additional round of public hearings on
the completed draft, the result of which were changes to approximately 25 percent of the draft
articles (Widner, 2005b). Following parliamentary approval, the draft constitution was
approved in a  referendum with 90 percent approval on 50 percent turnout despite Berisha’s
call for a boycott (Constitution Watch: Albania, 1998b; Widner, 2005b). In spite of the polit-
ical tensions pervading the country and the open hostility of important elites, the Albanian
parliament seems to have overseen a legitimately participatory process that credibly engaged
the populace, was generally responsive to citizen preferences and worthy of the international
approbation it received for its commitment to a democratic process of constitutional change
(Kritz, 2003).

The Albanian design experience of an active, elite-led opposition is strikingly reminiscent
of that of South Africa with Buthelezi’s Inkatha Freedom Party (IFP) playing the role of
Berisha’s DP. In South Africa, the IFP walked out of the constituent assembly and was gener-
ally obstructionist due to differences concerning regional autonomy and customary law as
well as process. The IFP advocated a more non-participatory process relative to the African
National Congress and the National Party, at one point denouncing the ‘very notion of a
democratically-elected constituent assembly as inherently undemocratic’ (Klug, 2000: 102).
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As was to be the case in Albania, South Africa’s constitutional designers managed to craft a
durable constitution that enjoys considerable popular legitimacy (Moehler, 2006).

4 RATIFICATION

Since the early 20th century, there has been an increasing trend of popular ratification of
constitutions (Elkins et al., 2008; Ginsburg et al., 2009). Despite its growing popularity as a
mode of public involvement, the referendum is clearly a limited one in that it involves only
an up or down vote over a package of provisions.19 Even under ideal conditions, ratification
via referendum probably does not represent a Pareto-efficient outcome though it is certainly
to be hoped that it signifies a Pareto improvement over the status quo. Majority support of a
sub-optimal text is easily envisaged, if one considers that as voters, citizens may bundle non-
constitutional concerns with constitutional ones in deciding how to vote, just as legislative
drafters undoubtedly do. A notable example of this is the Democratic Republic of the Congo
(DRC), whose voters in 2005 overwhelmingly approved at referendum a constitution they
had almost no part in writing. Voters’ views on the proposed institutional arrangements were
less important than their belief that accepting the constitution would end the war and bring
peace (Gathii, 2008).

4.1 Logistical Constraints on Referendum Efficacy

While it is common to think of referenda as primarily a downstream constraint on drafters, it
is worth remembering that referenda are not immune to elite manipulation. State control of
the logistics of elections can be a substantial upstream constraint, as existing governments or
political elites may function as gatekeepers. Even when referenda are allowed to proceed,
elites may yet retain significant influence over events. A notable achievement of the
Cherokee Nation process was the constitution commission’s insistence that its enabling legis-
lation give it the sole authority to call and conduct a ratification referendum (Lemont, 2006a).
With the tribal government held in such low regard, this independence enhanced the credi-
bility of the commission and the process.

The timing of referenda can also be manipulated to influence the result. Sufficient time
should be devoted to a referendum campaign that allows for public education and debate.
Too short a time prevents debate as civil society may not have time to collectively orga-
nize, while waiting too long may subsume the constitutional issue into other matters of
political import or allow public interest in the process to wane altogether (International
IDEA, 2008). The former problem is likely more of a concern in non-democratic contexts
as the recent Thailand experience demonstrates. Among the many procedural complaints
against the 2007 constitutional design process was the scant 19 days allowed for review of
the 300-article draft by the military government (International IDEA, 2008). Other
complaints highlight the concerns discussed above. It was suggested that approval of the
draft would result in an early return of democratic elections, while its rejection would
‘create continuing problems and a chaotic situation’ (International IDEA, 2008: 53). Given
this, it is difficult to say what proportion of the 57 percent of Thais voting ‘yes’ did so out
of support for the constitution rather than out of a desire for a return to democratic govern-
ment or simple fear of the unknown.
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4.2 Approval Thresholds

An additional consideration in the structure of referenda is the question of a minimum turnout
threshold. A number of states impose such thresholds for the adoption of new constitutions
or amendments. While a requirement that at least 50 percent of eligible voters must partici-
pate for a vote to be valid is normatively appealing on democratic grounds, it can have
perverse consequences that can reinforce the status quo and frustrate legitimately popular
aims. With a 50 percent threshold, a proposal enjoying unanimous support will be disquali-
fied with 49 percent turnout, while a proposal with 26 percent support but 25 percent oppo-
sition is a valid result. The incentive for referendum opponents to boycott the process rather
than engage in it is obvious and woe to the referendum that fails to be enacted because it did
not generate enough opposition (Gallagher, 2001)!

Compulsory voting laws can mitigate this problem but currently only 16 countries both
have and enforce such provisions (International IDEA, 2008). Voting in referenda is
mandatory in Australia, but like Switzerland, it also imposes a double majority require-
ment; referenda must be approved by a majority of the national electorate as well as majori-
ties in four of six states (International IDEA, 2008). Since 1924, three referenda items
approved by a majority of Australians have failed to reach the territorial threshold, includ-
ing one in May 1977 that received 62 percent of the national vote (Australian Electoral
Commission, 2007).

4.3 Autocratic Referenda

One feature of the use of referenda in the constitution-making process is its frequent employ-
ment by autocrats. Approximately half of all referenda from a sample of 460 constitutional
design episodes were used in executive-centered processes (Ginsburg et al., 2009). In these
cases, referenda were motivated more by a desire to legitimize the autocrat’s control of a
polity than to allow the citizens to render a considered verdict on the constitution (Brunner,
2001). The contrast between the early use of ratification referenda in post-Communist Eastern
Europe and the later use of ratification as instruments of acclamation in Central Asia makes
the point nicely (Brunner, 2001).

Given the advantages of executives in referendum campaigns, such as more control of
the process and greater access to state resources including media, one would expect them
to be nearly universally successful in their efforts. Indeed, the record looks quite grim.
Referenda in Belarus (1996) and Kazakhstan (1995) succeeded in preparing the way for
super-presidentialism, while executives in Turkmenistan, Uzbekistan and Kyrgyzstan simi-
larly employed referenda to expand power or extend their term of office (Brunner, 2001).

More encouragingly, however, the recent past also provides examples of referenda as
binding constraints and not simply rubber stamps. Examples of this include the well-known
case of Kenya in 2005, but also Albania in 1994 and Seychelles in 1992. All three cases share
a similarity of attempted executive/elite manipulation of established processes. Mid-process
changes to drafting and adoption procedures in Kenya undermined the credibility of political
elites as good-faith agents of constitutional reform (Cottrell and Ghai, 2007; Bannon, 2007;
Whitaker and Giersch, 2009). Likewise, in Albania in 1994, President Berisha attempted an
end-run around established constitutional procedures but was thwarted by voters (Brunner,
2001; Widner, 2005b). In Seychelles, efforts by President Rene to ensure himself a legisla-
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tive majority following the return of multi-party elections were rebuffed in a November 1992
referendum (Hatchard, 1993; Tartter, 1995).

Even the admittedly sporadic success of peoples in blocking executive attempts to manip-
ulate the referendum instrument for their own advancement is an encouraging sign, for it
signals that with elite commitment to a democratic process of constitution-making, referenda
can function as binding constraints on drafters. Evidence of such a function is the preliminary
general support for Samuels’ (2006) findings that in non-authoritarian settings, referenda
encourage the inclusion of a broader menu of rights provisions and direct democracy devices
(Elkins et al., 2008; Ginsburg et al., 2009).

5 PUBLIC OVERSIGHT

The complement to public participation is public oversight of the design process. If it is
believed that delegates will behave differently when facing the nation than they will when
facing their colleagues, then such oversight can be consequential. However, the case for
transparency is not clear cut. A tension exists between transparency and secrecy; finding the
right mix between sunlight and shadow can go a long way toward determining the overall
success of a design process.

5.1 Transparency, Self-interest and Arguing

While transparency is a general good with regard to the normal operations of a legislature, it
is not necessarily the case that this is so with regard to constituent bodies. Constitution-build-
ing is a political process as well as a legal one, and a more enduring compact is likely to be
established if participants are able to freely deliberate (Arato, 1995; Elster, 1995; Horowitz,
2002; Sunstein, 2001). Certain types of transparency, such as monitoring and/or publishing
the speeches and votes of individual delegates, can have a stifling effect on the deliberative
process as the human emotions of vanity and fear conspire to reduce the quality of debate
(Elster, 2009). Vanity, which prevents people from changing their mind as a result of argu-
ment, undermines the fundamental rationale of deliberation (Voigt, 2004). Elster reports
James Madison as averring that the secrecy of the Philadelphia Convention allowed each
delegate to maintain his position only so long as he was convinced of its truth; in a delibera-
tive setting, consistency is not a virtue. Citing Egret (1950), Elster notes that French delegates
in September 1789 ‘feared for their lives’ if they voted for bicameralism or the executive veto
(2009: 26).

There is reason to think that transparency will have decisive effects on the manifestations
of self-interest. In an ideal world, delegates would be dispassionate judges, calmly deliberat-
ing in the interests of the common weal, paying little heed to their own concerns. This will
never be the case, but transparency may be able to induce at least its pretense. At best, the
‘civilizing force’ of this hypocrisy will serve to move the ‘most self-serving proposals off the
agenda’ (Elster, 2009: 27).

In Elster’s formulation, secrecy is amenable to hard bargaining, whereas publicity facili-
tates arguing. Though arguing is preferable to bargaining in his view, thus tending to favor a
more transparent process, secret arguing, if it occurs, will be superior to public arguing
(Elster, 2009). As a solution to this tension between transparency and secrecy, Elster (2006)
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employs an hourglass metaphor to describe the optimal role of the public in the process, with
participation via public hearings at the upstream stage and some form of ratification possible
at the downstream stage. The actual writing and deliberation (the neck of the hourglass)
should be shielded from the public eye to avoid the pitfalls described above. The Spanish
constitutional design process of 1977–8 mostly achieved this ideal though not entirely by
design (Banting and Simeon, 1985; Gunther, 1985).

The initial draft of the post-Franco Spanish constitution was penned by an elite, seven-
person drafting subcommittee in the newly elected Congress of Deputies. This draft was
negotiated primarily in secret, with one member estimating that the multi-party drafting body
managed to reach full agreement on about 80 percent of the text. As public debate began
before the Constitutional Committee of the Congress, disagreements arose between Left and
Right and a series of close votes in the first few days threatened to undermine the multi-party
consensus. Not surprisingly, the tone of the debates became destructive of compromise and
moderation.20 Within several weeks, the decision was made to conduct ‘serious negotiations
in private, with public speeches in the Cortes functioning mainly to explain or ratify inter-
party agreements’ (Gunther, 1985: 53). This secretive approach preserved the consensual
nature of the process and helped to ensure the continued ‘buy-in’ of virtually all political
elites and groups. Following approval by the Cortes, the new constitution was overwhelm-
ingly approved at referendum.

6 CONCLUSION

As this brief discussion and cursory glance at a handful of cases revealed, there is a fair
amount of constrained variation in the constitutional design procedures used by countries.
While some forms of public participation are doubtless linked inextricability to their context,
others offer up examples and innovations suitable for export. All of them, however, function
in varying degrees as a constraint on the adoption of new institutions and rules. Though
causal judgments are methodologically difficult to demonstrate, especially given the presence
of selection bias in choice of process, participation should be expected to make a difference.
Process should matter and there is accumulating evidence that it does – that the counter-
factual constitution and subsequent constitutional order with no popular participation would
be noticeably different.

NOTES

1. See Ginsburg et al., 2009: 205.
2. Mendez and Triga (2009) conceptualize participation in an analogous manner, comparing constitutional design

processes in terms of modes of representation, communicative interaction and legitimation.
3. Citizens may have any number of reasons for non-participation. See Ginsburg (2002) for a public choice

perspective. Lemont (2006b) addresses non-participation in the American Indian context.
4. Elite behavior and midstream changes to the rules of the game are partly responsible for the 2005 defeat of the

Kenyan constitutional referendum (Cottrell and Ghai, 2007; Bannon, 2007; Whitaker and Giersch, 2009).
5. For a handful of recent examples, see Bannon, 2007; Benomar, 2004; Elkins et al., 2008; Ginsburg et al., 2009;

Moehler, 2008; Samuels, 2006; Voigt, 2004; and Widner, 2008.
6. But see Lipset (1959), noting that although intergroup conflict can lead to societal disintegration, social cleav-

ages strengthen democratic institutions.
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7. Widner notes more than 150 episodes in the 1975–2003 period, for instance.
8. Widner’s (2005b) survey of 194 constitution-writing processes held between 1975 and 2003 in conflict-prone

societies indicates that only 15 percent of cases are the exclusive domain of the executive branch. The author’s
own survey of more than 400 episodes of constitutional design since 1789 found a predominant role for the
executive in approximately 20 percent of cases.

9. The elections were legally non-partisan, hampering coordination of would-be opposition groups to the National
Resistance Movement. Rallies and demonstrations ‘in support of or against any candidate’ were prohibited
(National Resistance Council, Constituent Assembly Statute No. 6 of 1993).

10. In seven post-Communist Central European countries, including Hungary, the legitimacy of constitutions
among political elites is largely independent of process (de Raadt, 2009). Rather, textual ambiguities relating
to the formal allocation of powers are more significant predictors of elite constitutional conflict.

11. Exclusion of key stakeholders introduces a downstream constraint on the successful operation of a constitution,
as the Ethiopian case, in which opposition groups were excluded from the process, illustrates (Benomar, 2004).

12. A deal extending the term of the constituent assembly-legislature for an additional year was reached on 28 May
2010. The UCPN-M, then in opposition, insisted upon the resignation of the United Communist Party of Nepal
– Marxist and Leninist (UML) Prime Minister as a precondition for agreeing to the extension and joining of a
national consensus government.

13. See Lipset (1959) and Huntington (1968) about the potentially destabilizing effects of mass participation.
Bannon (2007: 1842–9) reiterates some of these arguments in her review of Kenya’s constitutional design
experience.

14. There is skepticism that legislators will not seek to advantage their own institution at the expense of other
branches (Elster, 2006), but see Ginsburg et al. (2009).

15. The details of the Cherokee experience are drawn from Lemont (2006a: 287–322).
16. Each branch of government appointed two members to the commission. The six members selected the chair-

person by consensus.
17. Survey data from Nepal following passage of the Comprehensive Peace Agreement, but prior to the legislative

elections of 2008, revealed a mass–elite disjunction on the constitution-making process, with citizens viewing
the process in terms of peace and development, while political elites saw it through the lens of state recon-
struction and the erecting of new political structures (Hachhethu et al., 2008).

18. Unless otherwise noted, the information in this section is derived from Ankut (2005).
19. Interestingly, the 1978 Ecuadorian referendum held by the military government provided for a choice of consti-

tutions. A ‘yes’ vote indicated support for the newly drafted text, while a ‘no’ vote indicated support for the
previously abrogated 1945 constitution.

20. This would appear to provide some evidence for Stasavage’s (2007) game-theoretic justification for limiting
transparency – that rather than generating consensus, open deliberation has the potential to lead to mass polar-
ization.
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4. Transitional justice and the transformation of 
constitutionalism
Ruti Teitel*

This chapter aims at exploring the mutual influence of transitional justice and constitutional-
ism. Constitutionalism herein is understood broadly, not just as the positive law of written
constitutions but as the set of fundamental legal and political norms and practices that are
constitutive of the polity, identified by Aristotle as the politeia. The chapter proceeds by trac-
ing landmark political and legal developments in various regions in relation to constitutional
change, and by looking to relevant transitional justice developments, conceived in terms of
the legal responses to the past regime on the road to liberalization (Teitel 2000).

The predominant strands of constitutional theory in the twentieth century, particularly in
the Anglo-American world, modeled constitutionalism as a form of pre-commitment and
constraint on governmental or state action, usually in the name of individual rights. This form
of constitutionalism is also reflected in a vision of separation of powers within the state and
sometimes a federal division of powers, checks and balances (Dorsen et al. 2010). Here we
can see the significant influence of the US experience, given its contribution of a constitu-
tional structure with restraints internal to the constitution and institutionalized in governmen-
tal structure, including judicial review, separation of powers, checks and balances. This
model was widely exported often notwithstanding context – political realities on the ground
(Tushnet 1999).

The content of contemporary constitutionalism is also being shaped through developments
in transitional justice, that is, systematic responses to the wrongs of the prior regime, or which
occurred in the course of the political conflict that ultimately was resolved by or resulted in
the new regime. Constitutions are created during periods of transition following political
repression – indeed the post-World War II period has been characterized as the third wave of
constitutionalism. Conversely, the new constitutionalism cannot help but shape our evolving
assessment or evaluation of transitional justice itself.

Let us begin with the concept of ‘state action’, which in the tradition of liberal constitu-
tionalism has been central to defining the ambit of applicability of constitutional norms. As
already suggested, twentieth-century constitutionalism at its core was shaped by the demand
for limited government as is reflected internally by concepts of separation of powers and judi-
cial review. Increasingly, however, we see in constitutionalism an important concern with
accountability even for state inaction, reflecting an appreciation of the ability of the action of
other actors and collectivities to affect underlying constitutional values and interests. Here,
constitutionalism is evolving in a subtle relationship with conceptions of state responsibility
in international law. Through the globalization of transitional justice, these conceptions have
come to bear on understandings of constitutional obligation, further attenuating or nuancing
the notion of constitutionalism in terms of the protection of the individual against the action
of the state. Thirdly, constitutionalism has no longer come to rest on the idea of defining the
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meaning for the individual of membership in the pre-existing polity, with its claims regard-
ing membership and identity. This is also reflected in the changing nature of rights protec-
tion, especially group conceptions of rights that may guide a way to deal meaningfully with
the root causes of conflict and provide new parameters by which to identify and respond to
political violence.

There is an ever growing demand for accountability, captured by the core approaches to
judicial guarantees and rights protection. Moreover, accountability appears not to be
exhausted or fulfilled either by rights against the state or by democratic self-determination. In
modern state constitutionalism, the subject of constitutional law is defined by the state and its
aegis, seen in the basis of threshold of state action (Tribe 1986). This is rooted in a distinct
political history – the concern for abuses by the sovereign. It also reflects a distinctive view
of the public sphere. Here, one might consider the ways that constitutions are informed by an
obsession with a repressive past often associated with monarchical abuses and, later, with the
legacies of fascism and mass totalitarian politics. To some degree, one can see elements of
the essential features of the German Basic Law as responses to the experience of Nazism.
Such laws do not merely set constraints on the state, but also reflect anxiety about mass poli-
tics and attempts to shape civil society, by putting limits on collective action at the social
level.1 Similarly, the European Convention on Human Rights explicitly prescribes limits on
individual rights such as freedom of speech or conscience, wherever these may unduly impact
upon other minority rights, or jeopardize democracy.2 Thus, while Article 10 provides that
‘Everyone has the right to freedom of expression . . . (t)he exercise of these freedoms may be
subject to such formalities, conditions, restrictions or penalties as are prescribed by law and
are necessary in a democratic society’.3 This view of constitutionalism incorporates or
embeds a dynamic understanding of civil society or social order as well as democracy as
important values. One can see these provisions as related to historical, postwar experiences
where expressive rights were used to incite popular hatred of minorities and mobilize fanati-
cal political prejudice. The more contemporary history in the Balkans and Rwanda has only
reinforced a sense of these risks.4

Moreover, these historically derived approaches – arguably understood as transitional
justice in its constitutional modality – appear to inform contemporary instances of ‘militant
democracy’ which are increasingly visible in Europe. Such instances are particularly appar-
ent in regards to constraints upon exercises of political and religious expression: Burkha bans
in several jurisdictions, the protest against the Danish cartoons, the Swiss plebiscite on public
symbols of Islam, notably the minaret (Teitel 2008). Indeed, one might perhaps best compre-
hend these developments in terms of a view of Europe itself in transition, that is, a Union in
the midst of regional integration as well as processes of accession (Weiler 1999).

Just what does the state owe its citizens as a constitutional matter? While twentieth-
century constitutionalism had the state and its interests at its core, as reflected in the concern
for abuse of state action, one can see that transitional constitutionalism in its twenty-first
century has more primordial concerns. Here, we can see the vulnerabilities, for example in
postwar Europe, in the growing demand for a constitutionalism – beyond the state, notably in
contexts involving conflict over religious expression where the state in a sense competes with
peoples.5 This is becoming even clearer with the increase in numbers of weak or failed states,
giving rise to a twenty-first-century constitutionalism which addresses both state and non-
state actors – with evolving relevant understandings of responsibility beyond the state. This
can be seen in the landmark prosecutions of international courts, such as the International
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Criminal Tribunal for the Former Yugoslavia (ICTY) and International Criminal Court (ICC),
which have often involved non-state actors. Indeed, the landmark first cases in both tribunals
fell into this category.

The evolving conception has in one way or another been informed by contemporary devel-
opments in transitional justice as well as the growing area of overlaps with international law.
This is especially so where international human rights have been informed by precepts of inter-
national humanitarian law. Core questions of individual rights and state responsibility, as well
as broader understandings of justice, are at issue. One can see the arc beginning earlier, with
the postwar human rights covenants, such as the International Covenant on Civil and Political
Rights, and the ways these conventions inform constitutional law and the normative commit-
ment states owe their citizens, going to the changing view of individual responsibility in situ-
ations of conflict. One might also add the recently expanding jurisdiction of various ad hoc
international criminal tribunals aimed at establishing individual responsibility. In Prosecutor v
Tadic, the first international war crimes trial since World War II, jurisdiction was taken by the
ad hoc tribunal although the relevant conflicts were largely internal, informing core obligations
to humanity protection even where within the borders of the state, and hence not traditionally
within international law understandings of principles of state responsibility. Another illustra-
tion is afforded by contemporary case law in the United States Supreme Court, for example,
Hamdan, expounding upon the normative protections for detainees in US custody under
Geneva Common Article III. Indeed, there is an expanding understanding of individual respon-
sibility evidenced by changes in the international conventions, such as the Convention on the
Elimination of Discrimination against Women (CEDAW), whose scope reaches beyond the
state to the private sphere where core discrimination is at stake.6 What is now clear is that indi-
vidual rights protection does not just follow from assertions of individual human rights
concerns in the abstract, but rather, is connected to changing concepts of state responsibility.
This can be seen in challenges surrounding changing principles of attribution, as in the land-
mark World Court decision in Bosnia v Serbia and other case law at the cusp of individual and
state responsibility (Crawford 2002). Lastly, one can see evolution in the substantive norms of
accountability in the changing parameters surrounding the protection of non-state actors in
interstate affairs, and what duties are owed persons and peoples.

In the remainder of this chapter, drawing upon case law across regions, I aim to identify
and discuss sites of contact between transitional and constitutional jurisprudence which I
contend reflect normative transformation. From Africa to Eastern Europe to Latin America,
developments in transitional justice are now having a significant influence on the evolving
conception of constitutionalism, both in the way that judges apply constitutional norms, but
also in the way others in the polity understand such norms. Transitional justice expounds a
broader understanding of constitutionalism than the traditional account, one that implicates
civil society as well as the state.

THE CHANGING CONSTITUTIONAL SELF

In this section, I examine developments regarding the understanding of the self at the heart of
two regimes and how these inform and mutually reinforce one another. One might begin with
post-cold war transitional justice, and turn to the central example offered by the post-
apartheid South African experiment. Here, one can see the evident link between a negotiated
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political transition and a distinctive perspective upon justice and constitution, in other words,
the ways that the transitional legacy might well inform and prefigure constitutional injustice.
The analysis might then be useful to understanding of constitutionalism in other transitional
contexts.

In South Africa, the interim 1993 constitution set out the basic political bargain that
informed the transition to democracy, including provision for amnesties. This provided the
backdrop to the Promotion of National Unity and Reconciliation Act and the Truth and
Reconciliation Commission (TRC) that it established.7 As I argued in Transitional Justice
(Teitel 2000), from the beginning, one can see the close association of the constitution
making and transitional justice processes, as the interim constitution is characterized as part
of the ‘bridge’ out of apartheid.8 Indeed, one can see that it is the parallel commitment to the
constitution and its popular ratification processes that also lends the TRC much of its legiti-
macy. Without this commitment it would be hard to understand amnesties as a form of justice
rather than the denial of justice. When the TRC’s amnesty provisions were challenged under
the permanent South African constitution by victims’ groups, but sustained by its
Constitutional Court, the decision thereby assimilated the norms governing the transition to
constitutionalism as such: ‘If the constitution kept alive the prospect of continuous retaliation
and revenge, the agreement of those threatened by its implementation might never have been
forthcoming, and if it had the bridge itself would have remained wobbly and insecure, threat-
ened by fear from some and anger from others. It was for this reason that those who negoti-
ated the constitution made a deliberate choice, preferring understanding over vengeance,
reparation over retaliation, ubuntu [Zulu for ‘humaneness: or generosity of spirit] over
victimization’.9

In the South African case, one can see the way the transitional commitment to transfor-
mation – and in particular, the central norm of ubuntu, the art of humanity – operates as a
constitutional value in setting out the parameters of comprehension of perpetrators, victims
and the TRC and the constitution (Cornell 2005). Indeed, the clearly asserted humanity value
one can see distinguishes the South African approach, even more meaningfully as the first of
the new generation of constitutionalism – by its inclusiveness and hence implied consocia-
tionalism that aims to cut across past political divisions, across state and non-state actors. This
explicit inclusiveness laid the basis that is key to the narrative of parallels put forth in the
country’s TRC report, which affirmed ‘gross violations of human rights were perpetrated or
facilitated by all the major role-players in the conflicts of the mandate era’.10 And, moreover,
this dual focus also informed the direction of the constitution, in that the inclusion of outside
opposition provided the basis for unity constitutionalism, or consociationalism.11 The distinc-
tive transitional human rights-based framing, associated with ubuntu, has a clear appeal, as
here is a norm at once aimed at addressing the wounds of the past, and yet also framed with
a commitment to universalizability, as well as having a prospective, outward-looking direc-
tion.

Here are the dual optics of justice: the partially backward-looking aims of transitional
justice linked to the largely forward-looking constitutional process. From the one side, it
seemed plain that the process under way of constitution drafting (going back to the first
constitutional negotiations) helped legitimate the Truth and Reconciliation Commission
processes. But, the converse also seems evidently true as the very inclusion of social and
economic rights would be understood against the backdrop of the country’s dire political and
economic past and therefore in light of the evident problem of enforceability of such rights.
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It follows that their constitutionalization was inevitably predicated upon the transitional
normativity (as seen in the draft ANC Bill of Rights), and therefore the ways that rights norms
were constructed prefigure the constitution, and build upon the past legacy – namely of
confiscation attendant upon state-affirmative duties to repair. One might consider in this
regard the Constitution’s socio-economic rights, which on the one hand do not set out deter-
minate positive remedies, and yet contemplate state action towards ‘progressive realiza-
tion’,12 rendering the norm in itself explicitly transitional.13 This must be seen in light of the
prior legacy of exploitation and land confiscation and in the commitment to the protection of
groups. Consider also the Constitution’s protection of language and culture rights both indi-
vidual and in communal terms.14 This brings front and center the idea of the constitutional
self. More generally, a transitional context itself lends the constitutional project an implicit
teleology.

To what extent can truth commission-type processes be exported elsewhere in the absence
of a negotiated constitutional transition? On this point, we now have more evidence of the
effects of the absence of such full constitutional legitimacy, especially in Latin America. This
perspective helps to shed light on the question of just how and why, three decades later, these
issues still garner the attention of civil society and have spurred demands for criminal and
other justice processes despite the passage of time.

Accountability of actors beyond the state was incorporated expressly into the making of
South Africa’s transitional constitution. Moreover, going forward, these understandings have
continued to shape the normative understanding of constitutional justice in the country.
Consider the final South African constitution, which explicitly affirms a social and collective
rights approach to these issues, contemplating an explicitly proactive state approach to the
realization of these rights (Smiley 2001). In referring to land rights, for example, the consti-
tution expressly contemplates further legislative measures to redress past discrimination. ‘A
person or community dispossessed of property after 19 June 1913 as a result of past racially
discriminatory laws or practices is entitled, … either to restitution of that property or to equi-
table redress. No provision … may impede the state from taking legislative and other
measures to achieve land, water and related reform, in order to redress the results of past
racial discrimination’.15 And ‘(e)veryone has the right to have access to health care services
… food and water … and social security … And [t]he state must take reasonable legislative
and other measures, within its available resources, to achieve the progressive realisation of
each of these rights’.16

Contemporary constitutionalism and, in particular, its more universalizable human-rights-
based group identity concept, where there is protection of affiliation on the basis of religion
or ethnicity and any similar group affiliation, owe a debt to transitional justice developments
over recent decades (particularly the South African case). This suggests a backward-looking
direction, wherever the relevant categories were framed in terms of past violations and the
related group claims for ‘restorative justice’.

In AZAPO, the South African Constitutional Court upheld the constitutionality of a section
of the Truth and Reconciliation Act granting amnesty to a perpetrator of an unlawful act asso-
ciated with political objectives and committed prior to 6 December 1993.17 Observing the
‘agonizing balancing act between the need for justice to victims of past abuse and the need
for reconciliation and rapid transition to a new future’,18 the Court held the Amnesty for civil
liability was supported by the epilogue to the Constitution. Moreover, as the AZAPO Court’s
decision suggests, a possible path to legitimacy may well be found in the commonality or
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overlapping process, the shared agreement at the time on the character of the relevant consti-
tutional self, that is, who is in and who is outside the constitution. These developments eluci-
date who is the constitutional self, as what became clear early on were the vulnerabilities in
the country’s transitional constitutionalism, especially regarding the victims, and the extent
to which these citizens were largely left outside of the process – in light of the rationale of
the transition for unity politics, as the constitutional case law of the time would reflect.19

Here, one might compare the Brazilian constitutional court amnesty case, Julia Gomes Lund
et al (Guerrilha do Araguaia), where the Supreme Federal Court, Brazil’s highest court,
upheld the country’s 1979 law that provided full amnesty to members of the former military
for crimes with a political basis committed during Brazil’s military dictatorship of 1964–85,20

which because of the country’s popular process lay the basis for its ongoing legitimacy.21

It is therefore not surprising that there is now a widely proliferating phenomenon of tran-
sitional justice postponed  – often decades after the fact, particularly in the African continent,
as well as in parts of Latin America. In this transitional justice revisited, it is the victims, and
their representatives, that are often the key civil society actors engaged in keeping the ques-
tion on the table (South Africa’s Khulumani support group is one example).22 In the context
of the conceded globalization of judicialization, victims groups have benefited from the
proliferation of tribunals by turning to alternative means and fora, including transnational liti-
gation and tort suits under the US Alien Tort Act (for example, AZAPO). In Chile, the demand
for the extradition of Pinochet via universal jurisdiction in Spain had the effect of reopening
transitional justice policy back home. This, of course, would ultimately raise questions for the
status of the internal amnesty, as well as for their potential role in transnational lawmaking.
Hence, one can see that the claim or stake of universal normativity is always applied in a
particular context, and therefore drives a different negotiation even in the local context – via
humanity the claim is reconfigured as connected to global society.

In any event, as one can see, wherever transitional justice has not been delivered, there is
often a concomitant move away from the state, and its political monopoly, to claim for repre-
sentation by and on behalf of its constituent peoples. Therefore, not surprisingly, when the
Khulumani litigation began, the South African government initially raised, then dropped, its
opposition – reflecting a changing strategy vis-à-vis transitional justice and state responsibil-
ity.23 This landmark precedent in transitional justice would ultimately guide responses to
political violence, inserting itself in the debates about punitive versus restorative justice and
individual versus collective responsibility. Yet, often these debates were waged eliding the
fuller political context of a connection between Truth and Reconciliation commissions and
constitutions, as they both deal with collectivities in such periods. Here, one might compare
Azapo with Barrios Altos, a decision of the Inter-American Court of Human Rights reopen-
ing amnesty policies in the Americas rationalized in terms of judicial protection – as it
affords, in the context of amnesty, discussion and order of remedies establishing international
rights to an investigation and reparation. In the African context, maintaining a dualist view is
key to Azapo’s ruling of constitutionality, as the high court was called upon to address and
distinguish the pertinent international law seen in terms of its relationship to constitutional
adjudication, finding it ‘relevant only in the interpretation of the Constitution itself’ insofar
as it can meaningfully guide civil conflict of the sort here.24 Regarding the amnesty laws, the
Court explained, ‘[T]his incompatibility signifies that those laws are null and void, because
they are at odds with the State’s international commitments. Therefore, they cannot produce
the legal effects inherent in laws promulgated normally and which are compatible with the
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international and constitutional provisions that engage the State of Peru. The incompatibility
determines the invalidity of the act, which signifies that the said act cannot produce legal
effects.’25

The questions as to the impact on legitimacy of such contestations of domestic constitu-
tionalism relate to a prior point regarding the extent to which prior transitional settlements
have been legitimated via their constitutionalization. Hence the evolution of later jurispru-
dence is relevant to accountability. To what extent might regional rights precedents offer an
alternative path to effect norm change within the rule of law – that is, change that might other-
wise destabilize domestic constitutional doctrine?

ON THE EVOLUTION OF STATE RESPONSIBILITY IN THE
CONTEXT OF TRIBUNALIZATION

The growing tribunalization of judgment concerning conflict-related political violence has
constitutional implications, in particular, for changes in the principle of state responsibility.
For the last decade has seen the establishment of a permanent court with ongoing jurisdiction
over conflict, with a new mandate to supervise the actions by both public and private actors
at any echelon of power for grave violations of international humanitarian law, the most seri-
ous crimes of international society.26 Once again, there is potential for significant impact in
the generalization or normalization of transitional justice for the transformation of the consti-
tutional subject. This judicialization at the regional level indubitably affects the developments
in constitutionalism within the region. The tribunal creates a space for the adjudication of
rights at a transnational level. Indeed, its decisions become constitutionalized in the broad
sense through their influence on a range of actors, including domestic judiciaries.

To illustrate, consider the commitment to the International Criminal Court and its punitive
reach for the contemporary understanding of the constitutional self on the African continent.
From the start, since the Court’s jurisdiction is premised on ‘complementarity’, membership
reflects a level of normative adherence; not merely mere compliance as a matter of simple
cooperation with the tribunal, but rather including steps such as adoption of domestic legis-
lation to facilitate substantive jurisdiction, such as to punish war crimes, analogous to those
commitments to domestic measures guaranteed in the other conventions.27 Beyond this, it
would also imply a commitment to implementation at the level of the state. So understood,
and scholarly writing to the contrary notwithstanding, the sense in which the ICC forms a part
of the raiment of global constitution hardly comports to the zero-sum understanding of polit-
ical competences and related changes anticipated by scholars regarding the current interna-
tional/domestic allocation regarding jurisdiction over political violence (Cohen 2005).
Indeed, to the contrary, the significance of state cooperation here lies in assuming these added
obligations reflexively and in light of other – potentially private – actors. This leads to situa-
tions where, so far, there are mostly private, not public, actors on the stand, reflecting the
privatization of relevant action and accountability – pointing also to the role of this tribunal
in the legitimation of the use of force. It was in the reaction to the convening of ad hoc crim-
inal tribunals, especially the International Tribunal for Rwanda, that the exercise of
‘primacy’, the assumed priority of international over local prosecution, would inspire oppo-
sition, and the critical challenge that any such permanent judicial institution should
commence from the start by deferring to the jurisdiction of the state (Alvarez 1999). Yet, by
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the time the international tribunals become entrenched, it becomes clear that this is too state-
centric a view, and that it fails to take in the role of other political actors here that have the
potential to shape the constitutional structure, rivaling peoples and their representatives.
While, in the mainstream view, the role of international justice tends to be evaluated in state-
centric terms,28 one might compare the effects of the ICTY to the 1990 Milosevic prosecu-
tion and its political impact – a legal move credited with affecting an evident political
disqualification, with obvious constitutional implications in the region.

Beyond this very prominent instance, one would see in the subsequent proliferation of
tribunals that virtually all of the subjects of its supervision are private actors; shedding needed
light on exactly where the courts might fit into global governance, important for understand-
ing the judicial implications for maintaining democracy and constitutionalism. So, for exam-
ple, the first case before the International Criminal Court involves Uganda’s taking to court
its murderous political opposition, with the rare exception to the ICC docket, via the tradi-
tional interstate security framework, as in the Security Council’s referral of Bashir for his role
in Sudan. The ICC’s most recent indictments regarding Kenya and its post-election violence,
again, demonstrate the potential of international justice in the attempt to impose constitu-
tionalism and rule of law in the region. This is opening up a space for a new source of legit-
imation for the successor regime: cooperation with the Court. Here, we can see the court
supervising the basic rule of law guiding democratic transition.

EVOLVING UNDERSTANDINGS OF STATE RESPONSIBILITY

‘Liberal rights depend essentially on the competent exercise of a certain kind of legitimate
public power’ according to Stephen Holmes (1997). Yet, it is exactly the absence of such
legitimate public power which frames the context for the phenomena discussed here. In
particular, the shift in focus both within constitutionalism and transitional justice discourses
toward dealing with what are seen as weak, failed or divided states lies at the core of a new
global transitional justice. This has clear implications for its relation to and transformative
effects on, contemporary constitutionalism (Teitel 2008).

In earlier phases of modern constitutionalism, the focus on state action narrowly under-
stood resulted from time to time in ‘tragic choices’. One might recall in this regard a regret-
table United States Supreme Court case, Deshaney v Winnebago, involving the failure of the
state to intervene in a traditionally private area of family life. The case raised the question of
what duty was owed children in foster care where, despite allegations of violence, the state
did not act and was not held responsible for its omission in the absence of proof to make out
state action.29 Indeed, this norm had been a challenge for transitional justice in the past: how
to obtain ruling as to state responsibility in cases of omission? Along with developments,
discussed below, regarding the democratic expansion of action attributable to the state, one
can see there is another related issue: what is the relation between the state, particularly weak
or failed states, and the aim of protection of human beings or human security?

In the Southern Cone, the marked evolution of regional landmark individual rights case
law draws in an ongoing way from periods of struggle to deal with the disappearances that
pervaded the region for more than a decade. In Velasquez-Rodriguez,30 the Inter-American
Court of Human Rights addressed the question of accountability and impunity, directly
engaging the nature of the state in the context of a lack of accountability or outright impunity
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with regard to past acts of political violence. A series of cases coming out of the Inter-
American Court, as well as the high courts of states in the region, point to an interesting trend
in the concept of state obligation, one that arguably gets beyond the state action limitation as
well as the negative rights view, to posit that even where the state has failed to control past
political violence, it ought to assume various affirmative obligations that go to the heart of the
rule of law.

In Velasquez-Rodriguez v Honduras, the Inter-American Commission on Human Rights
brought an action in the Inter-American Court of Human Rights regarding the 1981 disap-
pearance of a Honduran student, Angel Manfredo Velasquez Rodriguez.31 Holding Honduras
had violated Articles 4, 5 and 7 of the American Convention on Human Rights, the Court held
that, ‘under international law a State is responsible for the acts of its agents undertaken in
their official capacity and for their omissions, even when those agents act outside the sphere
of their authority or violate internal law’.32 Velasquez Rodriguez was a landmark case in the
Inter-American Court, and would have effects far beyond the state and even the region in
shaping the scope of state responsibility in transitions. Such regional precedents also eluci-
date the limits of constitutionalism in weak states undergoing transition.

In a context of lawlessness in the region, the question becomes, what is the meaning of
state responsibility? Where thousands disappeared to their deaths, what is the state’s duty to
provide accountability? To what extent is the immediate successor regime responsible, and
for what? In this landmark case, the problem at hand was what is the relevance and meaning
of state action for purposes of accountability in the transition, in light of the disappearances
that had occurred during the prior regime (and indeed as would later be revealed under
Operation Condor throughout the region)?33 For purposes of state responsibility, the Court
held that whether the abductors were state actors or not was of no consequence: the disap-
pearance policy implied a presumption.34 This move allowed the plaintiffs to link up the
evidence of systemic harm, even where circumstantial, to establish a pattern of action. Hence,
one can see a relaxing of the required nexus or criterion regarding attribution to the state: ‘An
illegal act which violates human rights and which is initially not directly imputable to a State
(for example, because it is the act of a private person)…can lead to international responsibil-
ity of the State, not because of the act itself, but because of the lack of due diligence to prevent
the violation or to respond to it as required by the Convention’.35 What might this presump-
tion tell us about the changing view of state responsibility in the context of political violence?
For the court: ‘the State has a legal duty to take reasonable steps to prevent human rights
violations and to use the means at its disposal to carry out a serious investigation of violations
committed within its jurisdiction, to identify those responsible, impose the appropriate
punishment and to ensure the victim adequate compensation’.36 Even where a weak state may
have failed to prevent, it has added other obligations: where there is violation of rights
protected under the convention, the Court has referred to Article 63(1) of the American
Convention, which provides that ‘the consequences of the breach of the rights be remedied
and rule that just compensation be paid’ ‘the injured party be ensured the enjoyment of his
right or freedom’. 37

After this landmark opinion, the Inter-American Court’s elaboration of state responsibil-
ity in the context of past human rights violations would influence the conception of state
responsibility beyond international law, and would penetrate within states to impart their
accountability to their own citizens. Accordingly, recent constitutional decisions out of
Argentina – which reference the international human rights norms of the Velasquez
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Rodriguez line of cases – are often misread as being purely about setting limits to state power.
They are apparently seen as limiting the political deal-making of the past that had led to
amnesties, for example in Chile and Uruguay. But, more importantly, these decisions appear
to redraw and newly circumscribe the meaning of the state and its domestic competences,
elaborating upon the duties of exercising its powers of judgment and establishing a set of
fundamental obligations regarding the state and judicial protection.

In Barrios Altos,38 involving a 1991 politically motivated massacre under the Fujimori
regime,39 the Inter-American Court of Human Rights invalidated the ‘self-amnesty’, Law No.
26479, which had authorized amnesty to security forces and government officials for any
alleged human rights violations. Instead, the Court found state responsibility for violations of
core rights under the American Convention, including the right to life in Article 4, the right
to a fair trial in Article 8, and rights to judicial guarantees and judicial protection in Article
25.40 Moreover, the impact of the deprivation of such rights meant that other provisions were
violated, such as the obligation to respect rights as well as the obligation in Article 2 to
provide for domestic legal effect for the norms of the Convention.

This regional human rights case law is having a clear impact upon the evolution of both
transitional justice and constitutionalism in the region and beyond. Of critical importance
here is the broader principle by which the regional court linked up the loss of the protection
of personal integrity with the ongoing deprivation of meaningful judicial guarantees and
protection: ‘This court considers that all amnesty provisions, provisions on prescription and
the establishment of measures designed to eliminate responsibility are inadmissible, because
they are intended to prevent the investigation and punishment of those responsible for seri-
ous human rights violations such as torture, extrajudicial, summary or arbitrary execution and
forced disappearance, all of them prohibited because they violate non-derogable rights recog-
nized by international human rights law’. Beyond self-amnesty this is significant because the
language of the opinion was not itself limited, referring specifically to ‘the manifest incom-
patibility of self-amnesty laws and the American Convention on Human Rights’, but also to
the measures at issue as inadmissible ‘provisions on prescription and the establishment of
measures designed to eliminate responsibility’ of ‘measures aimed at continuing to obstruct
the investigation’ and referring to ‘all amnesty provisions’.

In the Americas, Velasquez- Rodriguez’ influence would extend beyond its facts, where
one can see an instance of its normative effects beyond immediate state compliance. Here, we
can see that the norms drawn from this supranational court (albeit signed up to by member
states in region) have been picked up within the successor constitutions in the region, often
explicitly or via judicial interpretation (Benvenisti 1993; Shany 2006). In particular, in
Argentina, there has been an ongoing dynamic regarding the question of what relation transi-
tional justice ought to have with the country’s constitutionalism. Here, one might begin by
first acknowledging the force of the line of decisions where the human rights provisions
which at the time of the most recent transition have previously been introduced through incor-
poration of international human rights in the Argentine constitution.41 Consider that the post-
authoritarian Argentine constitution explicitly invokes international human rights law
(Bohmer 2008); yet, while the first post-successor Argentine constitution had incorporated
human rights treaties in the immediate transition, at the time, mere textual inclusion would
not turn out to be enough to guarantee meaningful enforcement. Instead, one might best
understand the initial policy on trials to have arrived at a rather hasty conclusion, one which
now appears to enjoy rather diminished legality or legitimacy, since the demand for transi-
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tional justice clearly persists despite the passage of three decades since junta rule.42 The ques-
tion has become whether there is any possibility of accountability in this moment. Beyond the
state, wherever these questions have been kept alive, it has been largely through civil society
and private actors, especially victims’ groups and their representatives.

How have these questions, which were associated with the first generation debates on tran-
sitional justice, shaped the more contemporary reconceptualization of constitutionalism in the
region? One can see the pursuit of transitional justice is under way in the courts now, which
is calling the judiciary to a more activist review of transitional precedents, decisions which
now are being reconceived in light of human rights developments, regional precedents and
rights conventions. These decisions are having a landmark effect in the region, as they have
shaped both the course of transitional justice, as well as of constitutional review. Hence, in
the landmark case of Simon, Julio Hector y otros, involving illegal detention, torture, and
disappearances, Argentina’s high court wrestled with the critical question of the extent to
which the country’s amnesty policy was reconciliable with its constitution and binding inter-
national law. In the most recent set of precedents,43 the Court appeared to reverse prior tran-
sitional justice policy, in that this Supreme Court decision struck down amnesties, even those
that had been politically arrived at and validated within the existing constitutional system
(Elias 2008). Amnesties had apparently been accepted within the Argentine constitutional
system, despite the legally prevailing context of incorporating human rights treaties into its
domestic law (Levit 1999). These parallel developments inevitably had an effect on the legit-
imacy of domestic constitutionalism, particularly in light of its predecessor record as well as
the perceptions of the strength of the country’s commitment to international human rights.
Indeed, one might see this latter wave of transitional justice as reflexive and responsive to
predecessor judicial review and its shortcomings, with consequences for human rights protec-
tion in the prior period of repressive rule.

Now, let us turn to the constitutional developments occasioned as a result of the changes
in doctrine and normativity discussed above. With the passage of time, non-state actors turned
to alternative fora, whether international, or regional, or domestic courts via ‘universal juris-
diction’, as well as new transitional justice institutions. The ad hoc international criminal
tribunals have given new meaning to these treaties. They have been applied and interpreted
to vitiate standing amnesties, with implications over the long run for our constitutional
balance of powers. Indeed, as we will see, where punishment involves offenses such as the
‘crime against humanity’, this norm is broad enough to become a placeholder, to evolve over
the years with both internal and interstate ramifications, as well as, more broadly, for the
course of current foreign affairs discourse.

These developments reflect the evolution of the relevant freedoms at stake – in the direc-
tion of the reconceptualization of relevant state power, where the meaning of state action for
purposes of transitional justice and constitutionalism is no longer seen as limited or ‘nega-
tive’ as in earlier phases, but, rather, implies the protection of a range of other rights as well.
Moreover, these rights weren’t conceived purely as limits on state power, but instead, as
establishing a basis for action, indeed, presenting obligations for the state and non-state
actors. In Simon, 2005, the Argentine Supreme Court ruled the Ley de Punto Final and the
Ley de Obediencia Debida unconstitutional. Because these crimes fell within the law of the
time, that is, Ley de Obediencia Debida, the Court found the legislation ‘unconstitutional’
largely in terms of international human rights norms, violating the American Convention on
Human Rights, the ICCPR, and the Convention against Torture (Bakker 2005). With this
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case, although close to two decades after the repressive period, the Argentine Supreme Court
struck down the laws that had limited prosecutions. In doing so, it drew upon the regional
American norms that had evolved in the meantime and were seen as incorporated within the
country’s constitutionalism.44

How should we evaluate this change? One might say that the first transitional and consti-
tutional response in the region was to limit the state. This can be seen in post-authoritarian
constitutionalism, with its notion of strong states with strong constitutions. For this purpose a
form of restoration of the constitutionalism that had preceded the authoritarian rule was
enough; but, with the passage of time, it is clear that this is no longer deemed sufficient to
establish and convey the rule of law.

To what extent could the change in constitutionalism be effected without a loss of legiti-
macy? There is a return to a prior normative dimension of transitional justice in constitutional
law, as it would be the post-Alfonsin administration that would give human rights treaties
constitutional standing when the first successor regime had moved to amend the constitution
in 1993.

Simon appears to present a complete overturning of the prior consensus on transitional
justice, reflecting an apparent rebalancing of the values of justice of transition, with effects
for domestic constitutionalism as well. It reflected a division in the criminal justice power,
which would seem to go to the core of enforcement of laws, at least where certain core crimes
are no longer completely within domestic jurisdiction. The Argentine Supreme Court held
that where crimes against humanity are at stake, there is no temporal limitation on prosecu-
tion, despite the three decades and substantial passage of time since the event.45 The conti-
nuity of state responsibility becomes a constitutional principle.

RECONSTITUTING EUROPE: TRANSITIONAL JUSTICE FOR ITS
PEOPLES

Lastly, I turn to the ways post-cold war transitional justice is informing understandings of the
state and interstate relations, and the conceptualization of the public and the private, of inter-
nal and international conflict in the European space. In particular, how do the evolution of
current instances of militancy fit into the category? They clearly, for example, share the tele-
ological conception of constitutionalism. Here we can see the context for modern European
instances as linked to actual contemporary constitutional transitions in the makeup of
European constitutional states.

Once again, we will see the effect of judicialization on the direction of development of
conceptions of state responsibility, as well as of the view of its state’s relation to other actors
as well. Let us begin with the International Tribunal for the former Yugoslavia which, in
response to the post-cold war Balkans conflict, reaffirmed Nuremberg’s central principle of
the subjectivization of responsibility for crimes against humanity and underscored the
message of accountability for ethnic persecution, that is, for crimes against peoples. This was
a principle of jurisprudence with constitutive dimensions with regard to states and the role of
peoples on the continent.

Even more significant for understanding the normativity of constitutionalism, beyond its
role in conflict, strictu sensu, is where we can see the institutions of punishment offering a
basis for the renunciation of military and/or other collective sanctions. Cooperation with judi-

68 Comparative constitutional law



 

cial processes is seen as evidence of reconciliatory aims and tantamount to a promise to co-
operate with other European purposes and institutions. Thus, European Commission
President José Manuel Barroso speaking of the arrest of Radovan Karadzic, the war architect
of ethnic cleansing: ‘This … very positive development … will contribute to bringing justice
and lasting reconciliation in the Western Balkans’. Here we can see the EU accession process
being made conditional on signs of adoption of transitional justice of a conciliatory nature.
And, in so doing, taking what might amount to a stance on just war and demilitarization, plau-
sibly of relevance going forward to integration in the region.

The complexity of the regional transitional justice project would commence with a private
actor – a radical transformation in the understanding of state action and responsibility. Tadic
was the first case before the ICTY and one in which it was confronted with a defendant who
was a private, not a state, actor, but where the connection to the state remained an important
question. As the tribunal opined, ‘It is nevertheless imperative to specify what degree of
authority or control must be wielded by a foreign State over armed forces fighting on its
behalf in order to render international an armed conflict which is prima facie internal. Indeed,
the legal consequences of the characterization of the conflict as either internal or international
are extremely important. Should the conflict eventually be classified as international, it would
inter alia follow that a foreign State may in certain circumstances be held responsible for
violations of international law perpetrated by the armed groups acting on its behalf.’46

The EU accession process required Serbia to cooperate with the ICTY in a number of
ways, including making efforts to apprehend suspects and turning them over to international
justice.47 Whether in regard to constitutionalism within states in the region, or to the
European Union as a transnational constitutional order, we can see now the ways that transi-
tional justice operates as a precondition for the EU constitutional project. European
Commission President José Manuel Barroso said of the Milosevic trial, ‘It proves the deter-
mination of the new Serbian government to achieve full cooperation with the ICTY.
Observers agree that the EU strategy of conditioning the progress of ex-Yugoslav countries
towards joining the union on their cooperation with the International Criminal Tribunal for
the former Yugoslavia, ICTY, “has been a key tool in ensuring that perpetrators of war crimes
committed during the Nineties Balkans wars face trial and victims see justice.” It is also very
important for Serbia’s European aspirations.’ EU foreign policy Chief Javier Solana has said,
‘it shows the commitment of the new Serbian government to cooperate with international
organizations’. Here, the ICTY – as an institution both transitional and international – oper-
ating to reconstitute the relevant community of judgment – offers a rule of law that gestures
toward an alternative normative future. Moreover, the Tribunal’s purposes reflect the role of
politics in rationalizing the broader humanity (human security) bases of these trials.

One can see the ways in which this dimension of transitional justice promotes constitu-
tionalism in Serbia in the broader sense. It shows some willingness to move forward with
respect to responsibility, breaking with the previous regime and also addressing the role of
non-state actors as to accountability. This approach has now taken off with the RECOM.48

This would reinforce local justice processes and point in a new direction as to the commit-
ment to protect minorities.

Likewise, we can see in the consideration of other countries, for example, Turkey, respect-
ing EU membership, there has been a need to address a number of unresolved long delayed
conflicts. After decades of silence, it is only in the context of EU accession aspirations that
Turkey has indicated willingness to engage regarding its past conflicts, involving Armenians
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and Kurdish peoples. With respect to the Armenians, Turkey has said it has been prepared to
acknowledge the past and to address repair, referring the matter to a historical commission.49

For Prime Minister Erdogan, ‘Today is the beginning of a new timeline and a fresh start’,
saying with regard to its Kurdish population, that it would recognize them and pay compen-
sation: ‘fresh start: overhaul would expand use of minority language in a number of settings
including national media and politics’. 50 As at the start of the Balkans conflict, the protec-
tion of such rights is seen as key to the state’s legitimacy in the new union.51

Here we can see the assumption regarding these attempts at accountability seems to be that
dealing with a state’s past grievances reflects on its democratic potential for the future –
although dealing with the past may well be easier than showing such capacities exist to deal
with conflicts in the here and now. But, more fundamentally, it is predicated on the view that
justice is the path to transformation in the treatment of transitional peoples in the region.

CONTEMPORARY CONSTITUTIONALISM AS THE LAW OF
PEOPLES

Now let us turn to developments regarding the meaning of self-determination and political
equality within the polity. The European Court of Human Rights, in a recent case, Sejdic and
Finci v Bosnia and Herzegovina, conceded the transitional usefulness of ethnically based
representation following the Balkans conflict, 

When the impugned constitutional provisions were put in place a very fragile cease-fire was in effect
on the ground. The provisions were designed to end a brutal conflict marked by genocide and ‘ethnic
cleansing.’ The nature of the conflict was such that the approval of the ‘constituent peoples’
(namely, the Bosniacs, Croats and Serbs) was necessary to ensure peace … a challenge to the exist-
ing power sharing arrangements in Bosnia-Herzogovina on an ethnic ‘constituent peoples’ basis
excluding out representatives other than Bosnian Croats and Serbs, where the Court ruled that such
structures were racially and ethnically discriminatory. ‘Racial discrimination is a particularly egre-
gious kind of discrimination … requires from the authorities special vigilance … the authorities must
use all available means to combat racism, thereby reinforcing democracy’s vision of a society in
which diversity is not perceived as a threat but as a source of enrichment.’52

Indeed, by ratifying a Stabilization and Association Agreement with the European Union in
2008, the European Court of Human Rights found that the respondent State had committed
itself to ‘amend[ing] electoral legislation regarding members of the Bosnia and Herzegovina
Presidency and House of Peoples delegates to ensure full compliance with the European
Convention on Human Rights and the Council of Europe post-accession commitments’
within one to two years.53

Here, one can see a growing connection between transitional justice and what Joseph
Weiler and others have described as the federal trajectory of Europe (Weiler 1999).
Reconciliation processes undertaken in the midst of the accession process, more generally,
have resulted in evolution towards protection of indigenous peoples, reflecting new-found
capacities for an array of effective judicial and other responses beyond the recognition and
protection of individual rights. The state’s responsibility in relation to the collective rights of
indigenous peoples, a transitional response to ‘ethnic cleansing’, had already become part of
the canon of transitional justice (for example, Velasquez-Rodriguez), where affirming these
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rights implies attendant rights to judicial guarantees such as identification, prosecution and
reparations, or other past persecution-oriented rights. In the words of the Court, ‘The State
has a legal duty to take reasonable steps to prevent human rights violations and to use the
means at its disposal to carry out a serious investigation of violations committed within its
jurisdiction, to identify those responsible, to impose the appropriate punishment and to ensure
the victim adequate compensation’.54

Beneath the surface lurks the perennial question about Europe’s old divisions, and where
exactly the peoples might fit within the modern state, as well as within the new entity of
Europe. The element of a persecutory motive55 uniquely mediates protection of individual
and group identities so long as there are systematic mechanisms of state or state-like policy.56

Indeed, to adjudicate the responsibility for humanity also means reaching the public and the
private – whether in its perpetration, going beyond state sponsorship, but also, concern as to
the protected person, and the sense of victimhood that goes beyond its relation to the state to
the protection of various dimensions of civil society. It also entails protecting and accounting
for individuals – as they are – with their affiliations,57 and related political identities, delin-
eating clear limits on what is, and what is not, legitimate state and parastate action in the
twentieth century, and informing a standard of global accountability and governance.

Here, there are at least two lessons, one regarding the impact of transitional justice at the
level of the state and the other informing the principles guiding interstate relations. First, and
foremost, one can see that such discriminatory tactics can no longer be used to rationalize the
state –  that a state’s constitutional identity can no longer be rationalized or entrenched around
the ethnos – with implications internally for the conception of the constitution itself. And so for
the interstate realm as well: the line of insistence on compliance reflects the clear limits to
ethnonationalism being established in suits for corrective justice, such as that brought by Bosnia
against Serbia, in the World Court. Laying down strict principles as to the permissibility of
‘ethnic cleansing’ also offers guidance as to the parameters of legitimate political identity.

This could explain, without necessarily justifying, the absence of representatives of the
other communities (such as local Roma and Jewish communities) at the peace negotiations
and the participants’ preoccupation with effective equality between the ‘constituent peoples’
in the ‘post-conflict society’. However, in this landmark case, the Court went on to set consti-
tutional limits to such exercises of justice, ruling that, even if at an earlier point in the transi-
tions, such political structures might well have a legitimate aim such as peace, at present such
measures had to be said to be evaluated in terms of their proportionality:

… the maintenance of the system in any event does not satisfy the requirement of proportionality…
while the Court agrees with the Government that there is no requirement under the Convention to
abandon totally the power-sharing mechanisms peculiar to Bosnia and Herzegovina and that the time
may still not be ripe for a political system which would be a simple reflection of majority rule, the
Opinions of the Venice Commission … clearly demonstrate that there exist mechanisms of power-
sharing which do not automatically lead to the total exclusion of representatives of the other commu-
nities … it is recalled that the possibility of alternative means achieving the same end is an important
factor in this sphere (see Glor v. Switzerland, no. 13444/04, § 94, 30 April 2009).58

Given that the ethnos is no longer an acceptable basis for state formation, to what extent
can its preservation afford a basis for intervention, and if so, in what way? On the question
of the direction of state external sovereignty, to some extent one can see that current devel-
opments in the conceptualization of state action and state responsibility (for example in the
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Bosnia v Serbia case) are explicitly broadening the nexus to the state. This naturally impacts
accountability and the view of the state for constitutional purposes. As the World Court held,
‘The Court is however of the view that the particular characteristics of genocide do not justify
the Court in departing from the criterion elaborated in the Judgment in the case concerning
Military and Paramilitary Activities in and against Nicaragua (Nicaragua v United States of
America). The rules for attributing alleged internationally wrongful conduct to a State do not
vary with the nature of the wrongful act in question in the absence of a clearly expressed lex
specialis. Genocide will be considered as attributable to a State if and to the extent that the
physical acts constitutive of genocide that have been committed by organs or persons other
than the State’s own agents were carried out, wholly or in part, on the instructions or direc-
tions of the State, or under its effective control’.59

Here, it is interesting to think about the ways the Bosnia case has been influenced and
informed both by the ICTY’s transitional justice following the world court decision, and to
consider other ECHR decisions recognizing the clear limits of ethnonationalism. In the land-
mark case of Sejdic and Finci v Bosnia and Herzegovina, discussed above, the European
Court of Human Rights, in supervising the transitional agreement in the region, sharply
circumscribed the potential of legislating along ethnic lines, explaining that ‘no difference in
treatment which is based exclusively or to a decisive extent on a person’s ethnic origin is
capable of being objectively justified in a contemporary democratic society built on the prin-
ciples of pluralism and respect for different cultures’.60

At the same time, even as it recognized the ways in which this area is now affected by the
new post-cold war institutions that seek to identify responsibility of other actors in the system
while elaborating a new approach to state responsibility, the World Court has not yet held the
state responsible for all of these actions. One might therefore ask why such attribution was
rejected in Bosnia v Serbia, as the ICJ rejected the notion that the state must pay reparations.61

It did so despite recent precedents which had an explicit understanding of the significance of
collective identity for both the human as individual, and the group as part of humankind,
protection in terms of the status of humanity – where normativity always enmeshes the group
in its particulars, as well as the status of humankind in general.

From the perspective of this justice-oriented case law, we can better understand the site of
some of these recurring issues of religion, gender and ethnicity as involving the balancing and
reconciliation of the relevant preservation rights of persons and peoples, where group claims
can be grounded on part of their traditions. These varying claims help to clarify the reconcil-
iation/accommodation needed at the level of the state.

CONCLUSION: TRANSITIONAL JUSTICE AS TWENTY-FIRST
CENTURY CONSTITUTIONALISM

This discussion yields observations as to the relation today of transitional justice and consti-
tutionalism, namely that what we are seeing indubitably amounts to a new constitutionalism
– one with distinct subjectivity and rule of law. The evolving normativity is enmeshed with
contemporary politics and can tell us something about the conundra that lie at the heart of
state politics today.

Principles of state responsibility that cut across the public and the private are being recog-
nized via transitional justice, with implications for the reconceptualization of constitutional-
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ism. There are some interpretations that assert the emergence of a global constitutionalism,
representing in Habermas’ (2006) words ‘the unity of the global legal system’.62 By contrast,
the perspective that informs this chapter emphasizes neither systemic unity nor normative
hierarchy, but the dialogic character of interpretation and the mutual influence of diverse
legal orders.

The very problem of justice is now being reconceptualized, and it no longer centers on the
state. If the classic understanding of the role of the state is to protect its citizens, via its central
control of use of force, then these contemporary instances point to instances where there has
been a loss of such control.

Rather than the centrality of the state, and the related aim to constitutionalize delimitation
of state power, transitional constitutionalism poses a challenge that directly engages non-state
actors and their behavior at all levels and entails changing social norms. One can see dimen-
sions of the above paradigm shift reflected in phenomena that address globalizing politics of
a transitional nature. In the move away from the immediate post-cold war conflicts that span
international to internal conflict, such as in Milosevic’s Balkans or Saddam’s Iraq, we start
out by emphasizing state action, missing relevant transitional justice. We then move to
evident weak and failed states, such as Afghanistan or Lebanon, to the paramilitaries in
Sudan, where the relevant problem has changed: accounting for the varieties of transitional
justice, in light of the growing pursuit of forms of accountability beyond the state.
Appreciating fully this shift in perspective helps to explain the rise of international criminal
justice, illuminating the role of the institutions of judgment.

The shift will have consequences for the evaluation of transitional justice and its relation
to other political questions of conflict and resolution.63 This chapter’s normative take is that
better understanding of this recent stage of aims, actors and interests, and associated impor-
tant changes, will have a significant impact upon the relevant measure for assessment of tran-
sitional justice and its relation to constitutionalism in the new century.

As seen above, transitional situations have set the stage for the evolution of constitution-
alism such that, in many such situations, it targets rights abuses not committed by official
state actors. One can see also the ways group claims have driven the aspiration of transition
to a new polity, and, moreover, the reclamation of individual freedom. The task is creation of
a legitimate polity in the first place, with transitional justice and constitution building both
being about construction/reconstruction of identity building, informing a transformed rela-
tionship among collectivities – one which is not simply reflective of the pre-existing structure
and identity of society.
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5. Constitutional drafting and external influence
Zaid Al-Ali

1 INTRODUCTION

External influence on a constitution-making process can be exercised actively through the
direct intervention of an external actor, or passively through the impact of a series of norms
or rules. A wide range of actors can be involved, including multilateral organizations such as
the United Nations, the World Bank and the International Monetary Fund, individual states,
civil society organizations (including well-established state-funded political organizations
such as the German stiftungen) and individual scholars or advisers who are commissioned by
participants in the constitution-making process itself to provide advice on specific issues.
Recent experience indicates that external actors are almost always motivated by a desire to
ensure the protection of fundamental rights and adherence to international best practice in the
constitution’s final draft. Although this necessarily means that they seek to influence the
drafting process towards a certain outcome, many observers would probably agree that this
type of influence has on the whole been enormously useful in the development of constitu-
tional law in countless countries in recent decades. Importantly, however, recent experience
also shows that different categories of external actor behave according to separate standards
of behavior, sometimes to the extent that external influence can skew constitution-making
processes in favor of undesirable outcomes.

By virtue of the generally accepted principle that nations do not interfere in each other’s
internal affairs, states tend not to intervene directly in the constitution-making process of
other states except under exceptional circumstances, such as in post-conflict situations.
Where foreign state actors are involved, however, a number of concerns arise. Recent expe-
rience shows that where a specific state actor has an interest – political or economic – in the
outcome of a particular drafting process, some of its contributions to the drafting process can
be less than benign. Despite the incredible weight and importance that is rightly attributed to
the act of drafting a constitution, little to no oversight is exercised on the actions of partici-
pating bodies (whether by oversight institutions within the country in question or by oversight
institutions in an external actor’s home country). As a result, foreign state actors often feel at
liberty to place their interests before those of the constitution-making society in question, safe
in the knowledge that their actions will almost certainly not be the subject of review by the
relevant institutions or bodies back home.1 The same principle applies to individual actors
acting on their own behalf (including individual advisers who have been retained by consti-
tutional committees, particular political parties or even individual drafters) in constitutional
drafting exercises, who are typically motivated by a desire to contribute positively but who
can also be motivated by self-interest.2

In contrast, within multilateral institutions such as the United Nations, the internal conver-
gence of political interests is often such that the institutions as a whole tend to be incapable of
pursuing any political aim other than encouraging the constitution-making society in question

77



 

to satisfy minimum standards in terms of fundamental rights and democratic governance.
Also, where multilateral organizations such as the United Nations establish local missions to
assist constitution-making societies in the drafting process, the makeup of those missions is
often too diverse to permit any national self-interest to impact the advice given.3 On the other
hand, a number of other factors (including institutional weakness, the desire to avoid conflict
or even controversy within the international community of actors, amongst others) can also
impact the manner in which institutions behave during delicate constitutional negotiations,
often forcing them to subordinate their own goals to those of other external actors, in partic-
ular state actors.

The particular identity of the external actors that are involved in a constitution-making
process is but one of the factors that can determine the type of interaction that will exist
between the international community of actors and the constitution-making society in ques-
tion. Other factors include the identity and legal tradition of the constitution-making society
in question, as well as whether the process in question is being organized in a post-conflict
situation. Through the study of a number of recent constitution-making processes, this contri-
bution finds that varying circumstances have sometimes led external actors to exercise their
considerable influence selectively, sometimes favoring particular areas of intervention over
others. At the same time, there is strong evidence that areas of intervention that have been
subordinated in favor of specific interests have in many cases resurfaced in later years as
being particularly problematic. This contribution ends by arguing in favor of more equal
treatment by external actors of areas including fundamental rights and the establishment of
an effective system of government, while at the same time making a more concerted effort to
prevent national drafters from settling on a set of rules that would threaten to increase the risk
of conflict or that would lead to the establishment of ineffective government.

2 CASE STUDIES

It would be natural to expect that external actors would prioritize the protection of funda-
mental rights in all constitutional processes, and that the framework for governance is an
issue that would be carefully studied in all situations with a view to avoiding the establish-
ment of unrepresentative or unresponsive government, or worse to avoid prolonging or insti-
gating a conflict within the country in question. It would also be natural to expect that, where
a constitution-drafting process is part of the effort to end a conflict, the priority would be to
end the conflict in question by adopting a framework or agreement that would be satisfactory
to the warring parties. Iraq, Afghanistan and Bosnia and Herzegovina illustrate the shifting
priorities of external actors, and also demonstrate how the international community of actors
sometimes contributes to the predicament that many states suffer from today.

2.1 Iraq

During the drafting of the 2006 Constitution in Iraq,4 the issue of women’s rights proved
particularly contentious, and provoked a number of interventions on the part of the interna-
tional community. Despite an early commitment by the Iraqi drafters, apparent from the first
drafts that were produced in early July 2005, to the general principle of non-discrimination
on the basis of ‘gender, race, [sect], origin, colour, religion, creed, belief or opinion’ (Article
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1, Chapter 2, 20 July draft), a question mark was raised as to whether specific responsibili-
ties would be imposed on women by the constitution, forcing them to conform to a funda-
mentalist vision of society. Article 6, Chapter 2 of the 20 July draft provides that ‘[t]he state
guarantees the fundamental rights of women and their equality with men, in all fields, accord-
ing to the provisions of Islamic Sharia, and assists them to reconcile duties towards family
and work in society’. Despite the lack of detail, and despite the earlier prohibition against
sexual discrimination, the authors of this provision clearly sought to impose their specific
vision of Iraqi society on the entire country, which would see women encouraged to become
mothers regardless of their own personal choice, to dress modestly and in a way that would
not bring disrepute to their male relatives, and to care for their elderly and ill relatives, with-
out necessarily being assisted in any of these tasks by any men, who were not the subject of
any specific obligations under the 20 July draft. Article 6, Chapter 2’s wording was the source
of a great deal of controversy within the Constitutional Committee, and caused consternation
amongst women’s groups, secular Iraqis and members of the international community,
including officials from the United States Embassy and the United Nations. As a result, it was
rewritten in practically every draft that was produced over the subsequent weeks, as opposed
to other provisions such as the principle of non-discrimination, which remained essentially
unchanged until the end of the negotiations. The draft article was eventually replaced by
Article 29 of the final version of the Constitution, according to which: ‘The State shall guar-
antee the protection of motherhood, childhood and old age, shall care for children and youth,
and shall provide them with the appropriate conditions to develop their talents and abilities.’
In the context of Iraqi legal and social traditions, the reference to the protection of mother-
hood is merely a reference to rights that many Iraqis take for granted today, such as mater-
nity care and free health care in maternity wards. What distinguishes the final version from
its original wording is that reference to women’s undefined obligations ‘towards family and
work in society’ was replaced by rights that actually conform to Iraqi traditions. The interna-
tional community’s interventions in relation to this issue were therefore successful in ensur-
ing that all internationally recognized fundamental rights remained protected under the 2006
Constitution.

On the other hand, as the negotiations approached their end, a number of concerns were
raised by many of the drafters and some internationals on the arrangement for federalism. In
particular, by mid-August, the draft provided for a list of exclusive federal powers which
many considered to be exceedingly short (to the extent that central government was deprived
of the power to raise taxes), and for a mechanism that allowed for the formation of future
‘regions’ which barely imposed any limitations on the number of governorates that could
merge to form a region. That arrangement was controversial for several reasons, including
that it had in fact been designed by a minority of parties and incorporated into the draft only
after the US Embassy had taken over the administration of the drafting process, over the
objections of the majority of Iraqi political forces, who had at that point been excluded from
the discussions altogether. In the political climate that was prevalent in Iraq at the time, many
argued that the combination of those two provisions would lead to the formation of three large
ethno-sectarian regions, and possibly even to the breakup of the country altogether. Many
Iraqi drafters were concerned that this arrangement could serve to exacerbate the already
intense civil conflict that had been raging in the country for some time.

That fear was shared by many in the international community. Advisers from the United
Nations completed an internal ‘summary and critical review’ of the draft constitution on 15
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September 2005, one month before the referendum date. It provided in relevant part that ‘the
provisions for the conversion of governorates into a region outside Kurdistan create a model
for the territorial division of the State which in our view leaves the central government under-
powered and possibly under resourced’.5 Professor Yash Ghai, one of the world’s leading
constitutional scholars, acted as Process Adviser to the Chairman of the Iraqi Constitutional
Committee. In an internal report drafted by Professor Ghai with Jill Cottrell and completed
before the referendum date, they explained that the draft constitution ‘could sharpen even
further the divisions within Iraq and pose a serious threat to the unity and territorial integrity
of the country. There are also technical deficiencies in the draft which are to some extent tied
to key substantive provisions and will be hard to remedy. We have serious reservations
whether the [Draft Constitution] as it stands can be fully and effectively implemented, with-
out grave danger to state and society. Our analysis suggests that Iraqis need to give a great
deal more thought to the modalities of its implementation than was possible in the process so
far’.6 That opinion was shared with the Iraqi constitutional committee and some members of
the international community at the time but was not made public until much later.

Despite these concerns, the international community as a whole was not moved to inter-
vene in the way that it did to protect fundamental rights and declared that it was satisfied with
the Constitution’s final text. There was in fact no appetite to debate the issue with the Iraqi
constitutional committee given the insistence by the United States that the process should not
be extended past the 15 October 2005 deadline, despite the fact that the possibility had been
provided for in the interim constitution. The United States was apparently motivated by a
desire to meet a certain number of benchmarks in Iraq, particularly with a view to portraying
an image of progress for the purposes of domestic US politics. Thus, when the text of the
‘summary and critical review’ was leaked to the press, the UN Secretary General’s
Spokesman declared that it did not reflect the UN view and disingenuously added that ‘[t]he
UN view is that the constitution should be judged by the Iraqis. The Secretary-General
welcomed the adoption of the draft, the putting forward of the draft for the referendum, and
this has always been an Iraqi-owned and Iraqi-led process, and it is up to them to judge the
constitution’.7 Despite this attempt to distance the international community from the consti-
tutional process, the United Nations felt compelled to intervene in relation to Iraq’s electoral
framework precisely two days later when the Iraqi Transitional National Assembly passed a
referendum law that many interpreted as having been designed with a view to disenfranchis-
ing a large proportion of the population. On the same day that the law was approved by the
National Assembly, the United Nations explained to the press that ‘[w]e have expressed our
position to the national assembly and to the leadership of the government and told them that
the decision that was taken was not acceptable and would not meet international standards.
Hopefully by tomorrow the situation will be clarified’.8 Embarrassed into action, the law was
amended by the National Assembly the next day in a way that was acceptable to the interna-
tional community.

2.2 Afghanistan

The Afghan constitutional process bore witness to an almost identical pattern of behaviour.9

In the period prior to the 2001 war and the introduction of the new constitutional system of
government, Afghanistan was characterized by gross human rights violations (including
particularly inhuman treatment of women) as well as unaccountable and unstable government
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(illustrated by frequent conflagrations throughout the country as well as numerous unconsti-
tutional changes in government). As constitutional discussions commenced in the post-2001
period, the international community was heavily involved through the participation of a
number of institutions (including the Center on International Cooperation at New York
University, the United States Institute of Peace, amongst others), foreign diplomats, and the
United Nations (although the latter purportedly sought to leave a light footprint on the discus-
sions in theory to avoid establishing a culture of dependency on the part of the Afghan author-
ities) (Schoiswohl 2006). Throughout the process, a number of organized interventions were
made by external actors to the Afghan Constitutional Commission in the form of position
papers in order to suggest certain outcomes, mechanisms or wording in relation to specific
issues. In one such intervention, New York University’s Professor Barnett R. Rubin sought
to encourage the Commission to explore mechanisms that would prevent Afghanistan’s
future government from being dominated by one faction or from lapsing into the familiar
pattern of undemocratic and illegitimate rule. In a presentation to the Constitutional
Commission, Professor Rubin advised that ‘as drafters of the constitution you can design a
presidential system that will reduce these risks. Among the methods for doing so are inclu-
sion of a prime minister, the design of the system for electing the president, and the drafting
of the powers of the president, especially in relation to the prime minister, legislature, courts,
and provincial or local government’.10 A number of other interventions were made through-
out the Constitutional Commission’s tenure in relation to other issues, including the protec-
tion of fundamental rights.

As the constitutional negotiations accelerated in late 2003, the dynamics of the discussions
transformed. A number of external actors participated in the discussions, and clearly set out
the international community’s interests and its ‘red lines’. In particular, a number of foreign
officials made clear to the Afghan drafters that the international community would not coun-
tenance an outcome that would subject women’s rights to Islamic Sharia and that would not
uphold international standards on fundamental rights (Rubin 2004). Despite the efforts of
some of the more conservative elements in the Loya Jirga, most of the objectives that had
been set by the external actors were achieved. Although the 2004 Constitution provides that
‘[t]he sacred religion of Islam is the religion of the Islamic Republic of Afghanistan.
Followers of other faiths shall be free within the bounds of law in the exercise and perfor-
mance of their religious rituals’ (Article 2) and that ‘[n]o law shall contravene the tenets and
provisions of the holy religion of Islam in Afghanistan’ (Article 3), a specific reference was
included to international law so as to avoid any ambiguity as to how issues relating to human
rights should be decided: ‘The state shall observe the United Nations Charter, inter-state
agreements, as well as international treaties to which Afghanistan has joined, and the
Universal Declaration of Human Rights’ (Article 7).

On the other hand, the transition to the Constitutional Loya Jirga phase of the negotiations
also saw the introduction for the first time in the draft of a system of government that concen-
trated significant power in the office of the president. Previous proposals had provided for a
semi-presidential system of government that would have subjected the president to greater
oversight and control by the legislative branch of government amongst others. The final
proposal that took shape in December 2003, however, provided for a powerful directly
elected president who was solely responsible for appointing the prime minister as well as
other key officials and who was not subject to a vote of no-confidence in the legislature,
except for an impeachment process requiring an almost unattainable super-majority (Article
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69). Given the state’s institutional weakness and the volatility of previous administrations, a
number of concerns were raised that the proposed framework could encourage the illegitimate
capture of power. Some advisers suggested that collegiate systems of government should be
adopted to avoid concentrating too much power in the hands of one individual. None of these
concerns was raised by the international community and by those external actors that had
established red lines in relation to the role of Islam before the final adoption of the
Constitution in January 2004. Some suggestion has been made that the United States and the
United Nations had a vested interest in ensuring a strong presidential system centered around
the person of Hamid Karzai (Thier 2006).

2.3 Bosnia

In Bosnia and Herzegovina (‘BiH’), external actors were equally if not even more involved
in the discussions that led to the adoption of the 1995 Constitution, and also spearheaded the
effort to reform the constitution a decade later.11 However, as a result of various circum-
stances, including a desire to end the country’s civil war, the international community
pursued a different set of priorities, to the extent that the values that it had established as ‘red
lines’ in both Afghanistan and Iraq were relegated in favor of a number of other concerns. In
particular, the BiH Constitution establishes a delicate system of checks and balances, which
is designed to provide equal representation to each of BiH’s ‘constituent peoples’ (Bosniacs,
Croats and Serbs) in each of the national institutions. Indeed, other than in the Central Bank
and the Constitutional Court, each group has a veto power over all essential decision-making.
This structure was intended to ensure that ethnic groups would remain equal, but it also gives
each ethnic group ultimate decision-making power in relation to any matter that it considers
important. In this sense, each group is sovereign. Thus, the three-member Presidency is
encouraged to act by consensus. If that fails, two members may adopt a decision, but the
dissenting member may then declare that decision ‘destructive of a vital interest of the Entity
from the territory from which he was elected’ in which case the matter is referred to the legis-
lature of the ethnic group from which the dissenting member of the Presidency was elected
(Article V(2)(d)). The BiH Constitution also establishes a Parliamentary Assembly, in which
each group is granted a veto power. The Assembly is composed of a lower chamber (the
House of Representatives) and an upper chamber (the House of Peoples), which is to be
composed exclusively of members of the three ‘constituent peoples’ (Article IV). Both must
approve a bill before it can be considered to be law (Article IV(3)(c)). Each of BiH’s main
ethnic groups enjoys a de facto veto by virtue of the quorum requirement, according to which
at least three Bosniac, three Croat and three Serb delegates must be present in each of the
House of Peoples sessions to be valid (Article IV(3)(d)). The Dayton Accords also estab-
lished an Office of the High Representative (OHR), which has a responsibility to ‘monitor the
implementation of the peace settlement’ (Article III(I)(a) of Annex 10) which includes over-
seeing the ‘establishment of political and constitutional institutions in Bosnia and
Herzegovina’ (Article I(1)).12 The High Representative has since intervened in BiH’s gover-
nance structure on a number of occasions, including to grant a number of authorities to the
state that were not originally provided for by the Constitution.13

This clearly discriminatory regime was endorsed by all the external actors that participated
in the drafting process, including the United States and the European Union, mainly for the
purpose of seeking an accommodation between the three principal warring factions and with
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a view to ending the conflict. Thus, although the new Constitution and the remainder of the
Dayton Peace Accords did successfully achieve that objective, the rights of minorities and
fundamental freedoms such as the right to racial and religious equality were subordinated to
the Constitution’s horizontal distribution of powers, making it impossible for BiH to live up
to the commitments it undertook when it joined the Council of Europe.14 During the follow-
ing decade, the new state made little progress in resolving its many political, social and
economic difficulties. In particular, the two ‘entities’ failed to cooperate towards a strength-
ening of the state, with all three ‘constituent peoples’ entrenching themselves in ethno-sectar-
ian positions, often leading to paralysis within parliament and government. The prospect of
acceding to the European Union served as an incentive for some to reform the Constitution,
but was ultimately insufficient to cause any real momentum to reform.15

An opportunity to amend the Constitution presented itself in 2005 when a number of exter-
nal actors (including officials from the United States and the European Union) encouraged
the eight major political parties that were represented in the Parliamentary Assembly to form
a constitutional working group with a view to making a number of amendments. Despite the
heavy involvement of external actors (the Secretariat that was tasked with composing a final
list of suggested amendments was exclusively staffed by non-BiH officials), the proposal that
was eventually put together focused almost exclusively on clarifying governmental proce-
dures with a view to making the state more efficient and creating a path towards European
integration, whereas fundamental freedoms such as the right to equality did not register
during the discussions. The final proposal that was eventually put together would have
increased the number of powers that are attributed to the State (Amendment I), simplified the
law-making process by reducing the powers of the House of Peoples (Amendment II), and
established new rules relating to the election, mandate, powers and procedures of the
Presidency (Amendment III), as well as entirely new provisions relating to the election,
mandate, powers and procedures of the Council of Ministers, of the Prime Minister, and even
of individual Ministers (Amendment IV).16 Significantly, however, in their effort to bring
BiH closer to European integration, the suggested reforms sought to introduce the following
wording into Article III of the BiH Constitution: ‘State institutions are responsible for nego-
tiating, developing, adopting and implementing, and the functioning of laws necessary for the
fulfillment of European standards, as well as political and economic conditions linked with
European integration’. Neither the BiH negotiators and drafters, nor the external actors that
were so instrumental in designing the changes, sought to define the term ‘European stan-
dards’, which was somewhat surprising considering how vital this matter was to the negotia-
tions – the proposal therefore sought to solve one difficulty by replacing it with what would
inevitably have become an interpretative nightmare for officials and the courts alike. In addi-
tion, the proposed changes explicitly sought to maintain the Constitution’s discriminatory
horizontal distribution of powers between BiH’s three ‘constituent peoples’. The proposals
were eventually put to a vote in the House of Representatives during April 2006, but failed
to meet the two-thirds majority required by Article X of the Constitution and therefore did not
take effect.17

It was eventually left to two private citizens of BiH, one Jewish and one Roma, to bring a
claim against the BiH state before the European Court of Human Rights in which they took
issue with their ineligibility to stand for election to the House of Peoples and to the
Presidency on the basis of their ethnic and religious backgrounds. The court ultimately
decided in favour of the complainants, arguing that their ‘continued ineligibility to stand for
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election to the House of Peoples of Bosnia and Herzegovina lacks an objective and reason-
able justification’.18

3 PATTERNS OF INTERACTION

The above case studies, as well as a number of other recent constitution-making processes,
illustrate a number of developments in comparative constitutional practice. Amongst other
things, external influence has today extended its reach to all areas of law to the extent that
advice is given and pressure is exerted in relation to socio-economic rights, although within
each area of law important limitations often work against the exercise of influence (3.1). Our
case studies also show that disagreements can arise between external actors and national
drafting committees and that the outcome of such a disagreement will often depend on a
number of factors, including the type of disagreement that has emerged (3.2).

3.1 The Reach and Limitations of External Influence

Whether by virtue of international conventions, established norms or practices, or the weight
of world opinion, external influence can be felt in relation to every area of constitutional law,
including fundamental rights, of governance structures, and even macroeconomic policies
(Backer 2009). At the same time, however, there are relatively few areas in which a sufficient
degree of consensus exists internationally to allow for constitution-making societies to be
compelled to adopt a specific outcome. Although most observers would probably welcome
the fact that drafters remain free to decide upon whatever options present themselves, past
experience nevertheless shows that national drafting committees can sometimes adopt certain
arrangements that can lead to or prolong conflict, or that can result in unrepresentative or inef-
fective government.

On the issue of fundamental rights, a growing number of scholars today agree that there
exists a core number of norms that transcend international borders and must be reflected in
the constitutional law of any nation that today wishes to be part of the community of
nations.19 These values were greatly influenced by the US Bill of Rights and are easily recog-
nized in many basic texts around the world, including the constitutions of Afghanistan, BiH
and Iraq.20 The consensus on this issue does not enjoy much depth, however, as the agree-
ment only extends to the enumeration of some rights and does not cover a number of issues
that are considered fundamental by some and not by others, while the equally important
matter of implementation barely registers at the stage of constitutional negotiations
(Goldsworthy 2010). The result is that in countries such as Iraq or Ethiopia, which provide
for the protection of basic rights in their fundamental texts, life goes on in the courts and in
prisons as if those rights did not exist, not necessarily as a result of bad faith or evil intent,
but through a number of factors, including a failure in the law-making and regulatory
processes. Put another way, in many jurisdictions around the world, constitutional principles
in relation to basic rights often remain just that, and are not translated into concrete rules to
be followed by state officials, in part as a result of the state in question’s failure, but also
because of the lack of adequate attention that this issue receives amongst those actors and
individuals that focus so much of their efforts on encouraging the inclusion of rights in consti-
tutional texts.
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A number of scholars have also maintained that international law has evolved to the point
where one can speak of a right to democratic governance (Grant 1999: 102). Although there
is some debate as to the existence of such rights or whether there is any means to enforce them
in practice (Griffin 2000), there is little question today that the international environment is
such that there exists a strong expectation both within and without countries that are involved
in a constitution-making exercise that any new framework for governance must include some
provisions that limit the exercise of government through any number of practices and norms,
including the rule of law, democratic elections, the establishment of supreme audit institu-
tions, amongst others. There was never any question in Afghanistan, BiH and Iraq that these
principles and mechanisms would not be provided for in the respective constitutional texts.
The difficulty once again is that aside from general principles, there is very little agreement
about how democratic governance should function in practice, or even what the constituent
elements of notions like the rule of law actually are.21 From Bosnia to Iraq, judicial indepen-
dence has been a long-standing constitutional principle, which was applied in both countries
in ways that would be unacceptable in the West. As both countries adopted their most recent
constitutions, both were bequeathed by US officials judicial councils that were for the first
time responsible for managing the judiciary’s internal affairs. Since that time, both Iraq and
Bosnia have sought to adapt to the new institutional framework, but the notion of indepen-
dence itself continues to encounter strong resistance in the halls of government, with senior
officials wondering how a judge can be considered to be independent if the state pays his or
her salary. Similar difficulties have arisen in relation to electoral systems and the relation-
ships between the executive and legislative branches of government. The separation of
powers is never challenged as a general principle, but the level of agreement between national
actors is as shallow as international consensus on these same issues.

In the period following the collapse of the Soviet Union, as the Washington Consensus of
neo-liberal economic policies spread its influence to new geographic areas, so too was its
weight felt in the context of modern constitutional negotiations. The threat of being excluded
from the international monetary system as well as from debt markets was sufficient in most
cases to encourage most constitution-making societies to set aside what are now considered
to be outdated economic policies in favor of open market policies. As South Africa began its
discussions on the formulation of a final text, subtle influence from the World Bank and the
International Monetary Fund helped convince the African National Congress to abandon
some of the more left-wing elements of its programme. In Iraq, the drafting process that led
to the adoption of the interim constitution in 2004 was heavily influenced by American jurists
and officials, many of whom were affiliated to the US Republican Party,22 which led to Iraq’s
heavily entrenched welfare system being limited by a sense of neo-liberal realism.23

Nevertheless, states still retain enough flexibility to decide whether or not to guarantee strong
socio-economic rights, as shown by the Iraqi example. During the negotiations that led to the
adoption of Iraq’s permanent Constitution in 2005, American advisers left a much lighter
footprint, particularly in relation to the section on ‘Rights and Liberties’ (Section Two), there-
fore allowing enough room for the re-emergence of a number of socio-economic rights that
most Iraqis feel automatically entitled to. For example, the 2006 Constitution provides that
the state shall guarantee, without limitation, ‘social and health security, the basic require-
ments for living a free and decent life, and shall secure for them suitable income and appro-
priate housing’, ‘health care’, ‘the right to live in safe environmental conditions’, and ‘free
education at all stages’ (Articles 30, 31, 33 and 34).
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3.2 Categories of Disagreement

Although external actors and national drafting committees do not always see eye to eye, not
all disagreements are of the same order of magnitude, in terms of both the legal tenure of the
relevant subject matter area, as well as the possible repercussions of the arrangement that the
national drafters are proposing to adopt. Three categories of disagreement exist:

(i) there is first the situation in which the constitution-making society itself is seeking to
establish a new constitutional order that would amount to a ‘gross violation’ of funda-
mental rights, including basic human and democratic rights;

(ii) the situation in which there is a disagreement between the constitution-making society
and external actors in relation to an area that does not concern fundamental rights, but
on which there is a consensus on what is commonly referred to as ‘international best
practice’; and

(iii) the situation in which some elements of the international community, perhaps even a
totality of the external actors that are involved in the constitutional process itself, have
a ‘difference of opinion’ in relation to a matter that does not concern fundamental rights
and on which there is no established or recognized best practice internationally.

It has been suggested elsewhere that, as a general response to all departures from western
liberal constitutional values, the court of world opinion (through ‘transnational dialogue’)
should be used to pressure the constitution-making society in question to amend the relevant
wording (Sunder 2005). Although a necessary component of any attempt to encourage
constitutional reform within a particular country, world opinion alone is insufficient, partic-
ularly in those numerous countries where government is unresponsive to local, let alone
world, opinion.24 In addition, although fundamental rights can often be a source of
contention in modern constitution-making processes, the most heated and dangerous
disagreements often surround governance-related issues (particularly matters that affect the
exercise of power and access to funds), where none of the negotiating parties’ positions can
easily be identified as more ‘liberal’ than the others. A more nuanced approach is required,
one that will necessarily vary depending on the type of constitutional arrangement that is at
issue.

3.2.1 Gross violations
Despite advances in recent decades on the issue of fundamental rights, some constitution-
making societies have wavered dangerously close to adopting specific wording that would,
if implemented, have led to a violation of a number of fundamental rights. This was the case
in Iraq and Afghanistan, where the international community intervened in order to prevent
the adoption of wording that, many assumed, would have legitimized gender discrimination
as well as other important violations. There is significant agreement between policy makers
and scholars alike that some form of direct intervention is permissible or even required in
the event fundamental rights are threatened.

In the past, where particular countries have adopted constitutional arrangements that
indisputably violate fundamental rights, the international community deployed a number of
mechanisms to force a change to the offending wording. The clearest examples are perhaps
the international reaction to Southern Rhodesia’s unilateral declaration of independence in
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1965 and to the establishment of the Apartheid regime in South Africa. Both situations
involved the establishment of discriminatory legal regimes that deprived the vast majority
of the populations of both countries of basic human and democratic rights on the basis of
race. The racism inherent in both systems was so blatant that the international community
was prompted into action: in the case of Rhodesia, the United Nations General Assembly
called for military intervention, while the Security Council established an economic sanc-
tions regime;25 the South African state was frequently targeted for condemnation by the
United Nations, leading many nations to divest from South African interests altogether.26

Another possibility that has been raised would be to exclude offending nations from the
community of nations through the use of the United Nations’ accreditation process, although
that option remains theoretical for now as the United Nations is yet to develop any specific
criteria that can be applied to reject a request for accreditation (Griffin 2000).

At the same time, however, the evidence also clearly shows that the international commu-
nity considers that certain interests are of such paramount importance that they trump funda-
mental rights. This was the case in BiH, where the right to equality was clearly subordinated
in favor of the effort to end that country’s conflict, despite legitimate complaints that peace
could very well have been achieved without such a compromise.

3.2.2 Disagreements on international best practice
Although the term has not been clearly defined, ‘international best practice’ refers to those
areas that are not governed by a binding international treaty or norm, and that do not relate to
fundamental rights, but on which scholars, officials and practitioners alike universally accept
that specific practices are preferable to others. By way of example, the principle of judicial
independence (which is today understood to entail financial independence, self-regulation by
the judiciary of its own internal affairs, the absence of political pressure on members of the
judiciary, etc.) has been universally accepted by the international community as a vital
component of any functional constitutional system.27 Thus, whereas all past Iraqi constitu-
tions paid lip-service to judicial autonomy while at the same time ensuring that judges would
remain under the control of the executive, the 2006 Constitution provides for the first time for
the establishment of a ‘Higher Judicial Council’ that is responsible for managing the judi-
ciary’s affairs independently of all other branches of government (Article 90). Other areas in
which scholars and practitioners recognize the existence of international best practice include
the principle of decentralization (which today entails the right of local communities to choose
their own representatives and officials, and for the distribution of powers between central and
local government to be firmly established and not left to be modified at will by the central
government), as well as the requirement that central government should be provided with the
necessary resources to satisfy its constitutional obligations, amongst others.28 As already
mentioned, despite significant progress, the areas in which an established and widely
accepted practice has been reached remain relatively limited.29

In practice, the difficulty for external actors will be to identify those situations in which,
despite their expertise in local affairs, drafters have nevertheless agreed upon a set of rules
that, if implemented, would increase the risk of conflict or lead to unresponsive government.
Despite the unavoidably difficult working conditions, Afghanistan and Iraq both show that it
is possible to identify departures from best practice even in the context of intense pressure to
reach an agreement within short deadlines. It was thus that many of the international advis-
ers that were party to the negotiations remarked at the time that Iraq’s federal authorities
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could not fulfill their obligation to ‘preserve the unity, integrity, independence, and sover-
eignty of Iraq’ (Article 109) without the power to raise taxes, and that the 2006
Constitution’s permissiveness in the formation of new regions was likely to increase ethno-
sectarian tensions at a time of already intense civil conflict.30 Similarly, Afghan drafters
were warned against establishing an overly powerful office of the president, particularly
given their country’s long history of institutional weakness, which could potentially serve as
an incentive to seize power through illegitimate means.31 In both cases, however, the inter-
national community remained firmly divided on which system of government should be
adopted. Despite the warnings of the independent advisers that were involved in the process,
the dominant foreign state actor favored the position adopted by one of the negotiating
parties over all others, rather than making an objective determination of what arrangement
was most likely to lead to effective government. Developments since the respective consti-
tutions entered into force have given truth to the warnings that were made and have dramat-
ically illustrated the dangers that inappropriate constitutional arrangements can create.32

3.2.3 Differences of opinion
The third category of disagreement covers areas of law other than fundamental rights and
where there is no international best practice, which would include matters such as the type of
supreme audit institution that should be established, to which branch of government the audit
institution should be answerable, the mechanisms on future constitutional amendment,
specific types of social and economic rights, term limits, amongst others. Although it would
be natural to expect external actors to concede in favor of national constitutional actors where
this type of disagreement arises, there is evidence once again of external actors seeking to
skew agreements in favor of particular outcomes and over the objections of national actors.
In the delicate negotiations that eventually led to the adoption of the Comprehensive Peace
Agreement in Sudan, the interest of US and Norwegian officials was to skew the agreement
in favor of the Southern Sudanese, in a way that would have been attractive to the US and
Norway’s domestic Christian communities. Although they were successful in modifying the
draft, the changes were quickly rejected by Khartoum’s negotiators, who reacted by down-
grading the international community’s entire involvement in the drafting process (Dann and
Al-Ali 2006).

4 THE IMPACT OF NORMATIVE VALUES ON EXTERNAL
INFLUENCE

The behaviour of external actors is guided by several fundamental norms, including state
sovereignty, the need to prevent and remove all ‘threats to peace’, to protect fundamental
rights, and to ensure the establishment of stable and effective government. However, in the
absence of any oversight, external actors have developed an ad hoc approach to constitutional
processes, in which the importance of certain values rises and falls depending on the circum-
stances. There is a strong argument, however, based on the legal rules already in place and
the available evidence, that although external actors should always exercise deference in
favor of local rules, traditions and expertise, there are some principles that should always
guide the hand of external actors.
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4.1 Sovereignty and the Principle of Non-interference

According to the traditional understanding of sovereignty, a state could only be sovereign if
it was the sole authority capable of exercising force within specific borders such that it was
subject to no authority other than international law. That notion has long served as a means
to prevent or discourage external interference or involvement in the internal matters of a
particular state. Based on a large body of doctrine and established practice, the United
Nations Charter sought to codify that understanding in its Article 2(7), according to which
‘[n]othing contained in the present Charter shall authorize the United Nations to intervene in
matters which are essentially within the domestic jurisdiction of any state or shall require the
Members to submit such matters to settlement under the present Charter; but this principle
shall not prejudice the application of enforcement measures under Chapter VII’. Although the
Charter simultaneously provides that the United Nations has as its objective to prevent and
remove all ‘threats to the peace’ (Article 1), international practice has leaned strongly in favor
of a limited interpretation of that term.33

That principle has been strained in recent decades under the weight of a large number of
doctrinal, legal and political developments. In the first instance, throughout the twentieth
century, the majority of the world’s states have agreed to curb their own sovereignty through
the establishment of multilateral institutions such as the World Trade Organization, which
have subjected member states to huge volumes of transnational rules, forcing many to make
significant changes to their own domestic legislation in ways that were often unexpected.34

Also, the network of international court systems has broadened their jurisdiction both
substantively and geographically, particularly with the establishment of the International
Criminal Court and the increasing number of hybrid courts in operation.35

From an institutional perspective, ever more states are turning to international organiza-
tions such as the United Nations to participate and sometimes even play a key role in what have
traditionally been considered to be sensitive internal processes. For example, the international
community participated in the electoral process in both Afghanistan and Iraq, in terms of moni-
toring and capacity development, but also in administering the electoral process itself. In both
countries, the United Nations appointed staff to key positions in national electoral and
complaints commissions, and has also participated in the counting process and in announcing
official results (while at the same time providing the international community’s seal of
approval). Similarly, in Bosnia and Herzegovina, the President of the European Court of Human
Rights is mandated by the Bosnian Constitution itself to appoint three members to serve full
terms in its Constitutional Court. Finally, despite the absence of any international agreements
on the matter, the involvement of the international community in the inner workings of national
constitution-making processes has become a reality. Indeed, an increasing number of constitu-
tional drafting processes are in and of themselves taking place through some form of interna-
tional administration, including Iraq (where the 2004 interim constitution was drafted under a
recognized international occupation of the country), Sudan (in which the Intergovernmental
Authority on Development and a number of western states participated in the mediation process
that led to the adoption of the Comprehensive Peace Agreement, and where they continue to
play an important role through the Assessment and Evaluation Commission) and East Timor
(where the constitutional process was directly administered by the United Nations) (Dann and
Al-Ali 2006). Finally, the international community has for 15 years been directly involved in
administering BiH’s constitutional structure through the OHR.36
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The pace at which multilateral institutions are being established and the rate at which
states are willingly surrendering their own authority in relation to a large number of subject
matter areas establishes beyond question that the traditional understanding of sovereignty is
evolving in favor of a more integrated legal order. However, a number of scholars and inter-
national officials have argued that sovereignty has eroded even further and towards an under-
standing that imposes on states a number of duties towards the polity that exists under their
authority and that such a duty gives rise to enforceable rights, regardless of whether or not the
state in question accepts that it is subject to such a duty. Since the end of the Cold War,
dozens of hitherto undemocratic states have sought to establish accountable government and
to strengthen the protection of fundamental rights within their borders, leading a number of
scholars to claim that democratic governance has become an enforceable right.37 A number
of international officials with an interest in the protection of human rights have taken the
argument even further, maintaining that a failure on the part of a state to protect its own citi-
zens constitutes a ‘threat to the peace’ under Article 1 of the United Nations Charter and
therefore imposes a duty to intervene on the international community.38 Meanwhile, devel-
opments over the past two decades, including the Balkan wars, September 11 and the inva-
sions of both Afghanistan and Iraq, have encouraged still others to argue in favor of
intervention in the case of internal civil conflict in order to promote, preserve or establish
democracy or even in the event of passive security threats.39

Despite the introduction of democratic and fundamental rights in the debate on sover-
eignty, the content of those rights remains undefined in the absence of a binding treaty or an
international agreement (Griffin 2000). As a result of that, as well as a number of other
factors, the suggestion that the international community should have the right to intervene
where a particular state has failed to protect its citizens’ basic rights has remained particularly
controversial. According to Professor Dominik Zaum, ‘[s]tate practice suggests that human
rights, human security, welfare and democracy have become important elements of the beliefs
that legitimize authority held in particular by western members of the international commu-
nity, though not necessarily of all states in the world. [However] even among western states,
the notion of sovereignty as responsibility does not seem to have evolved to the extent that
all human rights violations, and in particular a right to democratic governance necessarily
justify military intervention.’40 Opinions in the world community tend to reflect that view,
particularly given the concern amongst many in the developing world of renewed domination
on the part of western nations,41 and based on the accusation of double standards which saw
western nations intervene militarily for the protection of the civilian population in Kosovo,
but ignore a much more violent and destructive conflict in Rwanda during the same period.42

4.2 ‘Threats to Peace’ and Constitutionalism

While the relationship between state sovereignty and the duty of intervention remains
ambiguous today, there is scarcely any debate whatsoever on how the responsibility to
prevent and remove all ‘threats to the peace’ impacts the interaction between external actors
and the constitution-making society in question. Most contemporary authors that have
addressed this issue tend to focus on individual drafting processes without necessarily
discussing the impact of external influence, or limit their deliberations to whether external
actors should intervene at all, without entering into how different interests and principles
should interact in theory and in practice (Feldman 2005; Sunder 2005). A number of impor-
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tant questions are therefore left open for debate, and are informed by recent experience,
including the three case studies discussed earlier in this chapter.

Are ‘threats to peace’ of such paramount importance that they constitute an overriding
factor that forces constitutional processes and external actors to set aside all other concerns?
Although a precedent was established in BiH, where some fundamental rights were set aside
in favor of the general effort to end the conflict in that country, there is a strong argument
against generalizing that practice. Aside from the fact that there are genuine arguments that
have yet to be addressed that peace in countries such as BiH can be achieved without compro-
mising basic freedoms, the logical conclusion of the tendency to prioritize the achievement
of peace over all other interests leads to bleak scenarios in which the international commu-
nity can be brought to encourage the suspension of democracy and individual freedoms with-
out limitation where it is considered that ‘peace’ is at risk. That possibility rings especially
true considering that fundamental rights are in fact the only rules that are binding under inter-
national law – as discussed earlier, there is as of yet no concrete right to democracy, which
leads one to assume that there are less theoretical and legal impediments to suspending demo-
cratic governance in the event of a threat to peace. In addition and in any event, external
actors in both Iraq and Afghanistan followed a different standard of behavior, working to
ensure the protection of all fundamental rights (at least partly in order to respond to the
concern that both countries could either lapse or continue in the tradition of Islamic intoler-
ance while under international tutelage), regardless of the increasingly dangerous nature of
the conflicts that had already commenced in both countries.

If anything, the result of any analysis of the relationship between the need to eliminate
‘threats to peace’ and constitutionalism is wholly different. Recent experience clearly shows
that external actors have an especially important role to play in the establishment of stable,
effective and responsive government (regardless of whether or not international best practice
relating to governance is legally enforceable or not under international or national law), given
the impact that issues including the distribution of state funds and the horizontal distribution
of powers can have in encouraging conflict. External actors should in fact always work on the
basis that poor governance represents as important a threat to peace as the failure to guaran-
tee equality or to guarantee other fundamental rights under a constitution. The difficultly in
practice will be to develop some form of mechanism which will prevent external actors,
particularly foreign state actors, from acting on the basis of what is most politically expedi-
ent (as was the case in Iraq, where external actors favored one side in the constitutional
discussions merely with a view to forcing an early conclusion of the discussions, and in
Afghanistan, where the purpose of their intervention was to ensure that political allies would
benefit from the constitutional negotiations) rather than what is most likely to produce a posi-
tive outcome for the people of the country in question.

5 CONCLUSION

Recent constitution-making societies illustrate the progress that has been made in compara-
tive practice, but also show that more effort needs to be made to understand the manner in
which the international community and national constitution-making bodies should interact
in practice. Although one can no longer exist or function without the other in our new glob-
alized world, very little thought has gone into understanding the implications of and the rules

Constitutional drafting and external influence 91



 

that should guide their interaction. External actors clearly have much to contribute to the
exercise of drafting a constitution, but there is cause to be concerned about the ramifications
of their involvement, particularly in the case of foreign state actors that have a vested inter-
est in the outcome. At the same time, however, significant miscalculations have been made
by national drafting bodies themselves, despite their inherent expertise in their own affairs,
underlying the importance of involvement by the international community. Moving forward,
greater interaction between the two sides is inevitable, but hopefully in an environment in
which factors such as the self-interest of external actors will have less of an impact. The chal-
lenge moving forward will be to ensure the enforcement of a mechanism that will prevent
such factors from playing a role in constitution-making processes in the future.
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6. Constitutional amendment rules: a comparative
perspective
Rosalind Dixon*

Formal provision for constitutional amendment is now a near universal feature of national
constitutions (see e.g. Lutz 1995; Elkins et al. 2009). However, significant controversy
remains over both the function of formal procedures for constitutional amendment and the
key determinants of the comparative difficulty of such processes.

An ‘amendment’ denotes the idea of ‘correction/repair or improvement’ (Oxford English
Dictionary) and, for most commentators, constitutional amendment rules are designed to
serve exactly these purposes – that is, to allow for the correction of or improvement upon
prior constitutional design choices in light of new information, evolving experiences or polit-
ical understandings (see e.g. Denning and Vile 2002). Another view, which this chapter
explores, is that constitutional amendment processes are designed not so much to allow
changes to the constitution’s original design but rather to allow legislative and popular actors
greater scope to influence constitutional courts’ evolving interpretation of that design.

Because in each case such processes assume the existence of some prior constitutional
instrument as the object of correction or improvement, many constitutional scholars suggest
that some forms of constitutional change are too radical or all-encompassing to count as
amendments to a prior constitutional instrument (see e.g. Albert 2009; Simeon 2009; Zohar
1995: 318). The distinction may have important legal consequences in some jurisdictions (for
instance, in California) because different formal requirements apply to processes of constitu-
tional amendment as opposed to ‘revision’ (see Constitution of California, Art. XVIII; and
discussion in Grodin et al. 1993).

On the other hand, most constitutional scholars agree that not all forms of constitutional
change in fact involve processes of constitutional amendment, properly so-called. While there
may be no clear line separating amendment from its alternatives (see e.g. Lessig 1993;
Levinson 1995; Michelman 1986), most scholars nonetheless agree that constitutional change
by way of some processes – such as by judicial interpretation (Lutz 1995; Strauss 1996),
shifts in political practice or convention (Young 2007) or more provisional forms of consti-
tutional ‘workaround’ by the political branches (Tushnet 2009) – does not generally amount
to actual constitutional amendment. Rather, constitutional ‘amendment’ is generally under-
stood to require some kind of formal legal deposit in the text of a written constitution (but see
Levinson 1995).

Another view (see Ackerman 1991) is that constitutional amendments denote those forms
of constitutional change that originate via certain exceptional or ‘higher’ forms of law-
making, namely: those involving high levels of popular mobilization and inter-branch collab-
oration, rather than more ordinary forms of legislative, judicial and executive action. On this
view, amendments may or may not be reflected in formal changes to the text of a constitution
and also be enacted outside, as well as within, formally pre-defined channels for constitu-
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tional amendment (Ackerman 1991; Albert 2009).1 For simplicity, however, this chapter puts
to one side this alternative definition of amendments, and instead focuses on the more gener-
ally accepted view: that processes of constitutional amendment involve legislative and popu-
lar involvement, but also formal change to the text of a written constitution.

Against this background, it considers what existing constitutional experience and scholar-
ship say about (1) the function, danger and difficulty of formal constitutional amendment
processes; and (2) what open questions remain, in comparative constitutional scholarship, in
this area. Much of the literature and data it draws on in this context are American, in part
because of the excellent democratic laboratory American state constitutions provide for test-
ing various hypotheses about constitutional amendment, and also because few countries have
amendment rules which have generated the same kind of critical attention as the US (see
Griffin 1998; Levinson 1995). However, from a comparative perspective, reference is also
made to the constitutional amendment processes in Canada, India, South Africa and
Australia; as well as to the findings of large-sample studies of constitutional amendment at a
global level. India in particular provides an interesting case-study in this context because of
the development by the Supreme Court of India of certain implied limits on the power of
constitutional amendment.

1 AMENDMENT FUNCTIONS

In some cases, processes of constitutional amendment will serve much the same function as
processes of constitutional enactment or whole-scale revision, namely: to establish (or re-
establish) the basic procedural or substantive framework for the process of democratic self-
government in a country, or sub-unit of a state. In the US, the leading example of this involves
the Reconstruction Amendments (i.e. 13th, 14th and 15th Amendments to the Constitution);
and in Canada, the adoption of the Canadian Charter of Rights and Freedoms 1982 (for
discussion, see Manfredi). In Australia, there have also been several proposals to amend the
Commonwealth Constitution 1901 (so as for example to create an Australia republic) that
would have fit this category had they passed (see Winterton 1986; Winterton 2001).

Major constitutional changes such as this can rarely be achieved by formal legal means
other than constitutional amendment. In such circumstances, formal constitutional amend-
ment procedures therefore serve not only to promote the chances of large-scale constitutional
change, but also to increase the chances that such change will occur (at least more or less)
within existing constitutional frameworks, rather than via processes of whole-scale constitu-
tional revision or overthrow (compare Denning and Vile 2002; Griffin 1998; Lutz 1995).2

This could also be one justification for including in a constitution explicit provision for broad
forms of constitutional revision at the initiation of (say) a constitutional convention (see e.g.
US Constitution, Art. V, Afghan Constitution, Art. 150).

In a similar but more routine way, constitutional amendment procedures also help consti-
tutional decision-makers alter certain specific aspects of constitutional procedure or structure.
Absent amendment, changes to basic constitutional ‘rules’ such as this, as opposed to more
open-ended constitutional standards, will almost always occur informally, rather than through
processes of judicial interpretation or explicit legislative ‘updating’ (on this distinction see,
generally, Sullivan 1995, and also more specifically, Murphy 1995: 165; see also Dixon
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2010). By creating formal channels for constitutional change of this kind, therefore, consti-
tutional amendment procedures can help promote commitments both to constitutional trans-
parency (see Rawls 1993) and the ‘rule of law’ (see e.g. Griffin 1998: 42, 52).

Actual constitutional amendments of this kind have also been extremely common in juris-
dictions such as Australia, Canada and even the US. In Australia, in more than one hundred
years there have been only eight successful referenda under s. 128 of the Commonwealth
Constitution and every one of these has approved changes to basic rules of constitutional
procedure or structure of this kind.3 In South Africa, there have been 16 constitutional amend-
ments passed since 1996 and each one has again been directed to clarifying, or altering, the
operation of constitutional rules as opposed to standards.4 In the US, with the important
exception of the Reconstruction amendments, it has also been the case that the post-Bill-of-
Rights amendments have ‘almost exclusively been preoccupied ‘with mechanical, textually-
explicit revisions governing the election of the President, Vice-President, and members of the
Senate, presidential terms and success, and the selection of presidential electors by residents
of the District of Columbia – all matters … that have been largely outside the [broadly
accepted] interpretive discretion of the judiciary’ (see Ferejohn and Sager 2003: 1960).5

In other cases, constitutional amendment processes tend to be linked more closely to other
mechanisms for constitutional change, such as judicial interpretation. The function of consti-
tutional amendment procedures in such cases will also be distinct: instead of being to allow
improvement upon (or correction to) prior constitutional design choices, it will be to help
legislatures, and thereby also citizens, to engage in more effective forms of democratic
‘dialogue’ with courts about the court’s interpretation of that design. It may do this in two
ways: first, by jump-starting or generating new interpretations of the constitution by courts
(see Forbath 2003); and second, by trumping existing judicial interpretations (see Dixon
forthcoming; and compare also Denning and Vile 2002 on the ‘checking’ function of amend-
ments).6

For citizens in particular, by generating certain kinds of judicial intervention, amendment
procedures can help reduce the agency costs associated with representative forms of govern-
ment (compare Boudreaux and Pritchard 1993; Levinson 2001: 277, 278). This is one logical
explanation for why many states in the US and also some national constitutions (perhaps the
most notable example being that of Switzerland) contain distinct provisions allowing citizens
to initiate processes of constitutional amendment by popular initiative or petition (see
Levinson 1996: 113–15). Another is the influence of theories of popular sovereignty, which,
some authors argue, further support an implied right to amendment by plebiscite in certain
constitutional contexts (see e.g. Amar 1994 on the US; and Elster 2003 on the French expe-
rience of response to constitutional amendment proposals by de Gaulle).

Constitutional amendment procedures can perform these generative and trumping func-
tions in two principal ways: first, by changing the textual basis for subsequent processes of
constitutional interpretation by judicial and executive actors; and second, by creating a clearer
evidentiary record or source of information about legislative or popular constitutional under-
standings (compare Levinson 2001 at 273). Changes to the text of a constitution do not only
have direct legal consequences. They also, in many cases, serve to create a focal point for
additional social movement mobilization for constitutional change (see e.g. Siegel 2006;
compare also Denning and Vile 2002: 279). At an evidentiary level, constitutional amend-
ments (and indeed even proposed amendments (Dixon forthcoming)) can also affect courts’
willingness to respond to democratic pressures for constitutional change at an evidentiary
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level, by giving clearer and more principled expression to democratic support for constitu-
tional change.

Good examples of this first effect in the US involve first, the Due Process Clause of the
Fourteenth Amendment and the progressive ‘incorporation’ by the Court of various rights-
based guarantees against the states; and second, the role played by the Equal Protection
Clause in both generating a substantial body of jurisprudence aimed at eliminating discrimi-
nation based on race, nationality and gender and also encouraging the Court formally to over-
rule Dred Scott v Sanford, 60 US (19 How.) 393 (1857) in the Slaughterhouse Cases (Dixon
2010; Vermeule 2006: 236–7).

An example of the second effect involves the 11th Amendment, as a response to the
Supreme Court’s decision in Chisolm v Georgia, 2 US 419 (1793), holding that the plaintiff,
as a citizen of South Carolina, could file a suit in the original jurisdiction of the Supreme
Court against the state of Georgia, as defendant. In reversing this decision in Hans v
Louisiana, 134 US 1 (1890), the Court held that one reason that it was free to revisit Chisolm
was: ‘the adoption of the [11th] amendment’ (134 US 1, 118–19). However, it also implied
that the significance of the amendment in this context was not so much its legal force but
rather its connection with  the broader ‘manner in which Chisolm was received by the coun-
try’ (id).

A similar, if more modest, example in a comparative context of the evidentiary value of
formal constitutional amendments, and the generative effect this can have, involves the 1967
amendments to the Australian Commonwealth Constitution 1901, conferring additional
powers on the Commonwealth Parliament to make special laws with respect to indigenous
Australians. In subsequent cases, such as Wurridjal v Commonwealth of Australia, [2009]
HCA 2, for example, at least one justice, Justice Kirby, held that ‘[w]hatever exclusions orig-
inally intended by the founders of the Constitution, following the amendments by the 1967
referendum it is clear that the reference in s 51(xxxi) [of the Constitution] to “property”  is
… not confined to the traditional notions of “property” as originally inherited in Australia
from the common and statute law of England [but rather] … incorporate[s] notions of “prop-
erty” as understood by indigenous Aboriginals, at least so far as such notions are upheld by
Australian law’ (377–8). The reason for this, Kirby held, was that the effect of the 1967
Amendments was to ensure that the Australian Constitution ‘now speaks with equality to [all]
Aboriginal Australians’ – including those ‘observing traditional customs as well as those
living in ways indistinguishable from the majority population’ – in the same way it does to
‘those of other races’.

Further, a clear relationship exists in this context between the aims of particular amend-
ments and their form. For example, amendments designed to generate new constitutional
norms seem generally to be framed in broad and open-ended terms, or at least, so as to
remove specific restrictions on what are otherwise open-ended standards (see e.g. the text of
the 14th Amendment in the US, and the 1967 amendments to ss. 51 and 127 of the
Commonwealth Constitution in Australia7). On the other hand, amendments designed to
trump prior judicial interpretations of a constitution are more frequently framed in concrete,
rule-like terms (see e.g. the text of the 11th Amendment).8

Despite these examples, some scholars suggest that, in general, formal constitutional
amendments will be irrelevant to the ultimate shape of constitutional meaning (see e.g.
Eskridge and Ferejohn; Strauss 1996). David Strauss, for example, argues that in the US,
because constitutional interpretation tends to be largely common law- rather than text-based,
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the Supreme Court will generally interpret the Constitution more or less in line with the kinds
of changes in circumstances, understandings and even majoritarian demands that can lead to
successful constitutional amendments (see Strauss 1996; and compare also Dahl 2003,
Friedman 1993). Other scholars, such as Bill Eskridge and John Ferejohn, argue that, even
where this is not the case, legislatures will generally fill this gap by the passage of ‘super-
statutes’ designed to generate significant small ‘c’ constitutional change (Eskridge and
Ferejohn 2001).

To a large extent, the degree to which common law-based mechanisms or super-statutes
are likely to serve as effective substitutes for formal processes of constitutional amendment
will depend on the national constitutional context. As Vicki Jackson and Jamal Greene note
elsewhere in this volume, the degree to which national courts adopt an evolving, common-
law-based approach to constitutional interpretation, as opposed to a more strictly textual or
originalist approach, varies significantly across countries.9 In some countries, the nature of
constitutional federalism will mean that national legislatures have broad scope to enact super-
statutes with jurisgenerative effect; whereas in others they will have more limited power to
achieve these same ends via legislative means. For example, in Australia the external affairs
power in s. 51(xxi) of the Commonwealth Constitution has been held to give the federal
parliament broad scope to enact legislation aimed at ending gender-based discrimination (see
e.g. Aldridge v Booth, (1988) 80 ALR 1); whereas in the US, the commerce clause has been
held by the US Supreme Court to impose greater limits on the US Congress in this same
context (see e.g. United States v Morrison, 529 US 598 (2000)).

In some countries, a number of potential substitute mechanisms are also available to the
legislature when it comes to trumping particular judicial decisions. In the US and Australia,
Congress and the federal parliament have power to remove certain cases from the appellate
jurisdiction of the ultimate court of appeal (see Art. III of the US Constitution; and in
Australia, s. 75 of the Commonwealth Constitution). In Canada, s. 33 of the Canadian
Charter of Rights and Freedoms 1982 (Charter) gives power both to the federal parliament
and to provincial legislatures to override or suspend the application of most rights guaran-
tees under the Charter by ordinary majority vote, on a five-year renewable basis.10 In
Australia, at least one state rights charter, the Victorian Charter of Rights and
Responsibilities 2006, contains a nearly identical provision; and other statutory charters
(like the UK Human Rights Act 1998) contain a similar implied power to suspend the appli-
cation of rights by the use of clear statutory language.11 There is also a similar, if more
limited, power to suspend certain rights (and thus courts’ interpretation of those rights)
under s. 37 of the Constitution of South Africa of 1996. In the US and South Africa in partic-
ular, there is also some scope for legislators – and not simply the executive – to influence
the direction of judicial appointments in a way that can have an indirect influence on the
development of common constitutional meaning.

However, even in those countries where such mechanisms do exist, there remains scope
for debate about their effectiveness as substitutes for formal processes of constitutional
amendment. The generative and trumping effect of potential amendment substitutes may be
less rapid than the effect of formal constitutional amendments (compare Denning and Vile
2002). An example of this in the US involves the attempts by Congress and the President
during the New Deal to use non-Article V means in order to reverse the Court’s interpreta-
tion of the Commerce and Due Process clauses in cases such as Lochner v New York, 198 US
45 (1905); Adkins v Children’s Hospital, 261 US 525 (1923) and Hammer v Dagenhart, 247
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US 251 (1918): while such efforts ultimately succeeded in cases such as West Coast Hotel
Co. v Parish, 300 US 379 (1937), NLRB v Jones Laughlin Steel Corp., 301 US 1 (1937) and
United States v Darby Lumber Co., 312 US 100 (1941), it seems doubtful that, had the 1924
Child Labor Amendment actually passed, the Court would have waited as long as it did to
reverse itself in this way  (see Dixon forthcoming; see also Denning and Vile 2002).

The efficacy of amendment substitutes may also be less consistent than that of formal
constitutional amendments (see Vermeule 2006). This seems particularly likely to be the case
where what is involved is an attempt by a legislature to trump a court’s interpretation of a
specific constitutional rule, as opposed to standards. In such cases, the interpretive freedom
enjoyed by courts is generally understood to be much narrower even in instances involving
attempts at dialogue by the legislature (see Balkin 2007; Strauss 1996; Dixon 2010). This
may also explain why, in countries such as the US at least, almost every trumping amendment
to date (i.e. the 11th and 16th Amendments, as well as the citizenship clause of the 14th
Amendment) has focused on the courts’ interpretation of specific constitutional rules, as
opposed to standards (for discussion of these amendments, see e.g. Stone 1988; Ferejohn and
Sager 2003).12

Proponents of the amendment irrelevancy thesis argue, however, that (at least in mature
democracies) even successful constitutional amendments generally fail to achieve meaning-
ful constitutional change without sustained popular support, in which case constitutional
change by a process of judicial interpretation is in any event likely to occur (Strauss 1996).

Here too there is disagreement within the existing constitutional literature. Strauss, for
example, argues that the history of amendments such as the 15th and 19th Amendments in
the US provides strong support for this aspect of the irrelevancy thesis, but other scholars
question the reliability of drawing general lessons from the history of amendments such as
the 15th Amendment, given its relatively unique enactment history (Levinson 2006: 161).
There is also scope for disagreement over the lessons to be drawn from the history of the 19th
Amendment given that the difficulty of amendment under Article V of the US Constitution
seems to have contributed to an unwillingness on the part of amendment proponents to publi-
cize their true purposes and objectives, and thereby also to have suppressed the potential
evidentiary function of the relevant successful amendment (Marilley 1997).

In a comparative context, there seems quite a clear link between the generative effect of
various successful amendments (such as the 1967 race power amendments in Australia) and
the more permissive constitutional amendment norms that apply in those countries. In the
Wurridjal case, Justice Kirby understood the significance of the 1967 Amendments as favor-
ing the recognition of ‘traditional’ aboriginal people and their customs, not simply urban
aboriginal people as individuals entitled to formal individual equality. This understanding
was also directly supported by the arguments made by various proponents of the 1967
Amendments, such as Bill Groves, a member for the Foundation of Aboriginal Affairs, who
argued publicly that the aims of the Amendments were not simply for indigenous Australians
to ‘be part and parcel of the community’ but also to be part of the community on terms that
did not involve ‘losing [their] identity as Australian Aborigines’ (Attwood and Markus 2007
at 124). Had the requirements for successful ratification of an amendment under s. 128 of the
Australian Constitution been more demanding, however, and required (say) a two-thirds as
opposed to simple majority support from the states, it seems extremely unlikely that activists
such as Groves would have been willing to make such arguments. While support for the 1967
Amendments was predicted to be high in urban Australia, opposition was also expected to be
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strong in many parts of rural Australia, particularly Western Australia and Queensland (where
there were certain to be electoral consequences flowing from passage of the Amendments and
where there were also still numerous laws formally discriminating against indigenous
Australians (Attwood)). Under a two-thirds super-majority requirement, opposition in those
two states alone would also have been sufficient to block passage of the proposed amend-
ments.13

Without more systematic comparative study of the relationship between formal constitu-
tional amendment rules and the nature of public debate surrounding proposed constitutional
amendments, therefore, it seems somewhat premature to conclude that the evidentiary func-
tion of formal constitutional processes is necessarily illusory.

2 AMENDMENT CAUTIONS (OR DANGERS)

Whatever the valuable functions played by formal processes of constitutional amendment,
such processes also, of course, have the potential to ‘render [a] [c]onstitution … too mutable’
(Madison, Federalist No. 43).

What reasons do we have to fear excessive constitutional mutability? Existing compara-
tive constitutional scholarship points to two broad reasons why constitutional stability may
be valuable: first, its capacity to promote processes of democratic self-government (see e.g.
Holmes 1995; Eisgruber 2001; Issacharoff 2003); and second, its capacity to facilitate certain
valuable forms of constitutional pre-commitment, particularly those having to do with minor-
ity rights and inclusion (see e.g. Elster 2003; Ferejohn and Sager 2003; Sager 2001).

When it comes to processes of democratic self-government, Stephen Holmes likens constitu-
tional amendment rules to rules of grammar in relation to processes of linguistic communication
or exchange. ‘Far from simply handcuffing people’, Holmes suggests, ‘linguistic rules allow
interlocutors to do many things they would not otherwise have been able to do or even thought
of doing’, and constitutions perform much the same function (Holmes 1995). As Christopher
Eisgruber notes, they ‘define pathways for action’ in a democracy, without which a polity may
be ‘unable to formulate policy about foreign affairs, the economy, the environment’ and all
manner of other critically important issues of social and economic policy (Eisgruber 2001: 13).
From this perspective, the danger of overly flexible processes of constitutional amendment is that
they may lead to ‘a polity [to be] consumed with endless debates about how to structure its basic
political institutions’ in a way that undermines the ability of a democracy to engage in this kind
of collective action (Eisgruber 2001: 13; Elster 2003: 1759). This is particularly so when one
considers that, if constitutional amendments are sufficiently frequent, this tends to suggest not
only frequent debate about specific constitutional issues, but also a greater likelihood of whole-
scale constitutional replacement (see Lutz 1995; Elkins et al. 2009).

For most constitutional scholars, the idea of constitutional democracy also entails some
basic level of political competition among political parties, or at least political elites (see
Schumpeter 1962), and from this perspective, another danger of overly flexible constitutional
amendment processes is that they may allow a temporary political majority to insulate itself
against future political competition (Elster 2003: 1776–9). Indeed, for many, ‘[t]he fixing of
the structural rules by which governance occurs, and the assurance that these will not be
“gamed” by momentary majorities attempting to lock themselves in power is one of the hall-
marks of constitutionalism’ (Issacharoff 2003).
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A second argument against allowing overly flexible processes of constitutional amend-
ment is that they may undermine the ability of citizens to enter into mutually beneficial forms
of constitutional (pre-)commitment. At time 1, citizens may have strong shared ‘internal
commitments’, or understandings or intentions that at time 2 they are nonetheless tempted to
sacrifice for reasons of ‘partisan interest’ or because of ‘momentary passions’ (Elster 2003:
1758). Knowing this to be the case, others may also be reluctant to make decisions that rely
on their honoring those commitments. However, one way in which citizens can respond to
this problem at time 1 is to adopt forms of ‘external commitment’ that make it more difficult
for them, at time 2, to dishonor their earlier commitments (see Ferejohn and Sager 2003:
1938); and onerous constitutional amendment rules are generally considered a leading exam-
ple of such external commitments in a constitutional context (id; Ferejohn 1997: 506).

From this perspective, the principal concern about flexible processes of constitutional
amendment is, therefore, that they will undermine the enforcement of various internal consti-
tutional commitments, such as those involving the protection of property or minority rights
(see Ferejohn 1997; Ferejohn and Sager 2003). Such an effect seems also especially troubling
in the context of minority rights protections, considering that such protections are arguably
central to the legitimacy of a democratic system of self-government (see e.g. Rawls 1993),
and in many cases to preserving the integrity of an existing liberal democratic order (see e.g.
Sullivan 1995; compare also Lessig 1993 on constitutions with ‘conservative’ and ‘transfor-
mative’ aims). A secondary and somewhat lesser concern is that overly flexibly amendment
processes may serve to discourage actions, such as foreign investment or inter-state or inter-
national migration (see Ferejohn and Sager 2003: 1929; see also Dixon and Posner forth-
coming), which rely on a wide range of internal constitutional commitments being enforced.

These potential downsides to overly flexible constitutional amendment processes may also
help explain why various countries have established various distinct tracks for constitutional
amendment that vary according to the subject-matter of a proposed amendment.

In India, for example, while most proposals to amend the constitution require the support
of only a simple majority of the Parliament present and voting (provided this is also no less
than two-thirds of the total number of representatives), amendments to certain fundamental
aspects of the 1951 Constitution, such as its provisions governing the representation of the
states and the scheduled castes, are subject to the additional hurdle of ratification by a major-
ity of state legislatures (Art. 368).14 Likewise in South Africa, while most constitutional
amendments require the support of only a two-thirds majority of either the National
Assembly or six (i.e. two-thirds of) provinces in the National Council of Provinces, amend-
ments that affect the provinces are subject to the more demanding requirement of two-thirds
support in both houses; and amendments that purport to alter the fundamental constitutional
principles found in s. 1 of the 1996 Constitution require the support of three-quarters, as
opposed to two-thirds, of the National Assembly (SA Constitution, s. 74(1), (3)).

One of the key premises of such a multi-track approach is that ‘by establishing a separate
and [more] difficult track for some political issues, the constitution may focus public atten-
tion upon those decisions and improve deliberation about them’ (Eisgruber 2001: 44).
Inducing this kind of increased deliberation about proposed constitutional amendments has,
as Jon Elster (2003: 1765) notes, not only the benefit of promoting the role of reason-giving
in processes of constitutional self-government (compare also Rawls 1993 on ‘public reason’),
but also the further benefit of creating the kind of delay in such processes that can ‘give
passions time to cool down’.
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Another explanation for such a multi-track approach is that for legislative proponents of a
particular constitutional amendment, higher super-majority requirements will tend to
decrease the initial statistical likelihood of there being the necessary threshold level of
support for a particular amendment and will also imply higher ‘bargaining costs’ in order to
achieve that threshold (Buchanan and Tullock [1962] 2004). In addition, as Christopher
Manfredi notes, the harder it is to pass constitutional amendments on certain questions, the
more risk-averse legislators may be about supporting a particular proposed amendment – for
fear that, if the amendment turns out to be ill-conceived, it will be extremely difficult to
reverse that error by passage of a subsequent amendment (Kelly and Manfredi 2009). (Think,
by way of example, of the 19th and 21st Amendments to the US Constitution, or the 15th and
16th Amendments to the South African Constitution.)

In other constitutional contexts, however, constitutional drafters and even judges have
been willing to go even further in seeking to counter the danger of amendment to certain
aspects of a constitution by imposing absolute limits on the ability of legislative majorities to
change the constitution via a process of amendment.

Given the constraints on the amendment of state constitutions imposed by the US
Constitution, this is implicitly the model adopted in states in the US that otherwise provide
for flexible processes of constitutional amendment (see e.g. Romer v Evans, 517 US 620
(1996); Ginsburg and Posner 2010; compare also Choudhry and Hume in this volume and
Simeon 2009: 15). It is also the model adopted under the US Constitution in respect of the
representation of the states in the Senate (Art. II s. 3 cl. 1), which some scholars have
relied on to develop a more extensive theory of implied limits on the power of amendment
under Article V of the US Constitution (see e.g. Murphy 1995). In a broader comparative
context, precedent for such an approach is further found in numerous foreign constitu-
tions, including, most notably, the German Basic Law of 1949, which adopts a relatively
permissive voting rule for most amendments, but also makes ‘impermissible’ amendments
to key constitutional provisions, such as those provisions governing the division of
Germany into Länder, and protecting the participation of the Länder in the legislative
process, and all of the basic rights ‘principles’ laid down in Articles 1–20 of the Basic Law
(see Art. 79(3)) (for discussion in the Eastern European context, see e.g. Holmes and
Sunstein 2001).

As noted at the outset of this chapter, a further notable example of such an approach is
found in India, where the Supreme Court of India has ‘implied’ certain limits on the scope of
the legislature’s power of constitutional amendment under Article 368 of the Indian
Constitution (for discussion, see e.g. Neuborne 2003; Jacobsohn 2006). Initially, this
involved the Court reading all constitutional amendments as ‘laws’ subject to the other provi-
sions of the Constitution (see Golaknath v State of Punjab, 1967 AIR 1643), but has subse-
quently involved the Court applying a narrower set of limits that protect only the ‘basic
structure’ of the Constitution from amendment (see Kesavananda Bharati v The State of
Kerala, AIR 1973 SC 1461 and discussion in Ambwani 2007; Jacobsohn 2006).

3 THE COMPARATIVE DIFFICULTY OF AMENDMENT

Whatever precise balance between constitutional flexibility and rigidity is ultimately judged
optimal in a particular constitutional context, existing comparative constitutional scholarship
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is still at a relatively early stage of development in what it tells us about the actual determi-
nants of the rate or difficulty of constitutional amendment in various jurisdictions.

Even when it comes to various formal hurdles to constitutional amendment, scholars have
reached different conclusions as to the influence of such hurdles on the rate or difficulty of
constitutional amendment.

Donald Lutz, for example, found that, when he ranked state constitutions in the US accord-
ing to the hurdles to initiation of a proposed amendment or the degree of majority support
required for an amendment to pass either or both houses of the legislature, there was a clear,
negative correlation between the difficulty of amendment and the actual rate of amendment,
so that, for example, a shift from an ordinary to a 60% majority requirement for passage of a
proposed amendment reduced a state’s rate of amendment by approximately 26% (Lutz 1995:
256–7; but for criticisms of these conclusions, see Ferejohn 1997). In a cross-national study
of 30 national constitutions, Lutz likewise found a clear negative relationship between the
presence of super-majority requirements for legislative passage of a proposed amendment,
procedural hurdles to the passage of a constitutional amendment by national legislatures
(such as double passage by a single house, or passage by two houses), a requirement of state-
level approval or ratification of proposed amendments in a federal system and of popular
approval of proposed amendments by referendum and the overall rate of constitutional
amendment (Lutz 1995: 263). Anecdotal support for several of these findings is also found in
the experience of several countries considered in this chapter: in Canada in particular, the
most notable recent amendment failures, such as those involving the failure to pass the Meech
Lake Accords, resulted from the non-ratification of proposed amendments by only two
provinces (see Kelly and Manfredi 2009: 123).

However, John Ferejohn (1997) has raised important questions about the robustness of
several of Lutz’s findings in this context. For example, when he used a more complex
regression technique (rather than a tabular method) to calculate the relationship between
various formal hurdles to amendment and amendment rates, relying on Lutz’s data,
Ferejohn found that states that required a super or double majority for legislative approval
of a proposed amendment, or included provision for amendment by popular initiative, did
not exhibit any statistically significant difference in their amendment rates, compared to
other states (Ferejohn 1997: 524). Moreover, in a global context Ferejohn found no
evidence that any form of ratification requirement affected the rate of amendment: the only
factors he found to be statistically significant were super- or double-majority requirements
for legislative passage of proposed amendment, and legislative bicameralism (Ferejohn
1997: 523).

By contrast, in a subsequent cross-national study of 19 OECD countries, Bjørn Rasch and
Roger Congleton found that, according to their estimates, the key determinant of the rate of
amendment across countries was whether a constitution required that an amendment be rati-
fied by multiple different bodies, and in particularly by voters at a referendum, rather than
whether it required amendments to pass a super-majority of the legislature (2006: 334).

One potential reason for the inconsistency in these findings is that, for many existing stud-
ies, the number of independent observations is sufficiently small that there is not enough
statistical power to pick up the distinct effect of various hurdles to amendment. In part to
address this difficulty, Richard Holden and I have assembled a large, year-by-year dataset for
constitutional amendments at a state level in the US, which we have used to re-examine a
number of these questions.
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Using this dataset, we found that at least within certain ranges, super-majority voting
requirements for legislative passage of a constitutional amendment do tend to reduce the rate
of constitutional amendment: the move from a majority to two-thirds super-majority require-
ment (though not a 60% super-majority requirement), we found, had a clear negative and
statistically significant effect on the overall rate of constitutional amendment in a state. We
also found that the provision in a constitution for amendment by popular initiative had a posi-
tive and statistically significant effect on the overall rate of amendment; whereas in the case
of a double-passage requirement or single-subject rule for proposed amendments, neither had
any statistically significant effect.

Our analysis also confirmed other prior findings by Lutz, Ferejohn and others about the
significance of the length and the age of a particular constitution to its probability of amend-
ment (see Lutz 1995: 249, 253; Ferejohn 1997: 524; Elkins et al. 2009). Like others, we found
a clear positive and statistically significant correlation between the cumulative age of a
constitution and the rate at which it was amended; and also between the length of a constitu-
tion and the rate at which it is amended (Dixon and Holden forthcoming). These results seem
unsurprising given that, the older a constitution is, the more scope there is for demands for
constitutional change to arise in response to changing social circumstances and understand-
ings; and that the length of a constitution is correlated with the degree to which it contains
concrete, rule-like constitutional provisions as opposed to more abstract open-ended stan-
dards (i.e. it has the ‘prolixity of a legal code’), and that, as Section 1 notes, formal processes
of amendment will more often be necessary to altering the common law meaning of consti-
tutional rules, than standards.

An additional finding of our study was that a further, potentially under-appreciated, influ-
ence on the rate of constitutional amendment in our dataset was the scale of a state’s legisla-
ture. We found, for example, that a one standard deviation in the number of house members
in a state was associated with 0.27 fewer amendments per annum – or 2.7 fewer per decade
– or a reduction of 14.6% in the number of amendments, relative to the mean (Dixon and
Holden forthcoming).

We also found quite clear evidence of path dependence in the difficulty of amendment. We
found, for example, that if a state amended its constitution in a given year, it was 2.8 times
more likely than other states to amend it again two years later; and 1.9 times more likely to
do so four years later. There was also a strong degree of persistence for this effect; and again,
the statistical significance of this finding was high (i.e. significant at the 1% level). One
potential explanation for this is simply that there is a close relationship between the rate at
which a constitution is amended, and its overall length, and therefore that this finding simply
mirrors other findings about the relationship between constitutional length and rates of
amendment. Another potential explanation, however, is linked more closely to political atti-
tudes toward the constitution, and the potential for the repeated use of constitutional amend-
ment processes to increase the perceived legitimacy of such processes in the mind of the
public, and the infrequent use of such processes to create the opposite result (see Vermeule
2006; and compare also Sullivan 1995 (criticizing apparent changes of this kind in US atti-
tudes in the 1990s)).

What we know thus far in this area, therefore, suggests that formal constitutional amend-
ment procedures do play an important role in determining the likelihood that various actors
will use formal amendments as a means of resetting various constitutional rules, engaging in
democratic dialogue or reducing agency costs. This also applies, at least within certain
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bounds, to legislatures and citizens alike, given that both higher legislative super-majority
requirements, popular ratification and initiative requirements tend to decrease the rate of
amendment across jurisdictions. By influencing popular attitudes toward constitutional
change and constitutionalism, such requirements can also indirectly affect the long-term rate
of constitutional amendment.

At the same time, the existing empirical literature makes clear that formal constitutional
amendment rules are far from an exclusive determinant of the rate of constitutional amendment.
Other factors beside formal constitutional procedures, such as a constitution’s age, length and a
polity’s scale, are also important potential determinants of the rate of constitutional amendment
in a polity. Substantially more work also remains to be done, both in the US and cross-nation-
ally, in order to understand the precise influence of these, as well as other factors.

Take two factors not addressed by the current empirical literature: the configuration of
political parties at a given moment in a particular country; and popular attitudes toward a
constitution or constitutionalism. As a logical matter, there seems a significant potential
difference between constitutional systems that have only one major or ‘dominant’ party and
those with two major parties (see Choudhry 2007). In the first case, a super-majority voting
rule will tend to amount to something like an ordinary majority voting rule; whereas in the
second case, it will often require something close to a unanimity or consensus. (Consider the
contrast between South Africa and the US in this context: while both countries have a two-
thirds super-majority requirement for legislative passage of a proposed amendment, in South
Africa, the African National Congress (ANC) has been able to surmount this hurdle almost
without any need for support from other parties, whereas in the US this has required virtual
bipartisan consensus (see Mansbridge 1986 on ERA)). Only in systems that have multiple
small parties, or rather fluid political coalitions does it seem likely that the difficulty of
constitutional amendment will tend closely to track the formal super-majority requirements
in the text of a constitution.

Popular attitudes toward a constitution also have a clear potential to influence the prac-
tical difficulty of constitutional amendment. The more the population is attached to or iden-
tifies with the constitution, the greater the burden of persuasion facing those attempting to
achieve change via constitutional amendment (Griffin 1998: 53). Similarly, the more the
population tends to view the domain of the constitution and constitutional politics as
distinct from, or ‘above’, rather than part of more ordinary political processes, the more
difficult it is likely to be, as a political matter, to propose and pass a constitutional amend-
ment (compare Simeon 2009: 5).

At present, however, comparative constitutional scholarship provides almost no guidance
in determining the influence of such factors. As Rick Pildes notes elsewhere in this volume,
the relationship between political parties and constitutional provisions is a topic which is
generally under-developed in comparative constitutional scholarship; and the constitutional
amendment literature does no better. When it comes to popular attitudes toward constitutional
change, there has been no systematic attempt to compare levels of ‘constitutional patriotism’
cross-nationally. In part because of this, there has also been little attempt to date to consider
the interaction effect between constitutional patriotism and the age and length of a constitu-
tion when it comes to rates of constitutional amendment. This is a striking omission when one
considers that constitutional patriotism is likely to be both positively correlated with the age
of a constitution (compare Madison, Federalist 49 noting the ‘veneration … which time
bestows’ on constitutions) and negatively correlated with a constitution’s length.
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Even in areas where we do have good evidence about the determinants of constitutional
amendment rates, work remains to be done in assessing the degree to which this provides a
basis for comparing the difficulty of amendment, across jurisdictions.

Potentially, at least, the rate of constitutional amendment in a jurisdiction may be affected
by a number of factors other than the difficulty of constitutional amendment, including: the
level of demand for constitutional change in a jurisdiction, and supply-side factors such as the
specific aims and language of particular proposed amendments, or the litigation potential they
contain (Kelly and Manfredi 2009). The assumption in the constitutional literature to date has
been that these factors are sufficiently uncorrelated across jurisdictions that one can treat the
actual amendment rate in a jurisdiction as a proxy for the effective difficulty of constitutional
amendment. However, in order for us to have greater confidence in this assumption, there is
a clear need for further attention to at least three questions: (i) the number of amendments
proposed as well as passed in various jurisdictions (see Rasch and Congleton 2006); (ii) the
degree to which various constitutional amendments address single as opposed to multiple
issues, or enact concrete rule-like versus more open-ended constitutional provisions (for
discussion see Rasch and Congleton 2006); and (iii) the relationship between constitutional
amendment rates and judicial interpretive norms, such as norms of judicial restraint or origi-
nalist interpretation (bearing in mind that such norms may both affect and also be a product
of constitutional amendment rates: compare Forbath 2003: 1980). By studying this first ques-
tion in particular, constitutional scholars could also help address the current gap in our under-
standing of cross-national patterns of strategic versus sincere legislative voting.

The relevance of all these empirical findings to the design of constitutional amendment
rules is also an area which is largely under-developed in existing comparative constitutional
scholarship. A key challenge for the next generation of comparative constitutional scholars,
therefore, will not only be to deepen our knowledge of the factors that influence the difficulty
of constitutional amendment. It will also be to develop new and creative solutions to the
potential problems thereby identified.

NOTES

* I would like to thank Sandy Levinson and Tom Ginsburg for their helpful comments on this chapter.
1. In the US, an example of the former, according to Ackerman, is the change in constitutional understandings

adopted during the New Deal; and an example of the latter the adoption of the Reconstruction Amendments:
see Ackerman (1991: 74–82).

2. The Reconstruction Amendments are, of course, an instance in which Art. V was involved but somewhat modi-
fied in application; see discussion in Levinson (2006: 161).

3. Four referenda approved changes to the Constitution governing the scope of Commonwealth legislative or
executive power: so as to expand, or at least clarify, the existence of Commonwealth power to assume prior
state debts (1910) or make agreements with the states in respect of state debts (1928); to make laws with respect
to ‘the provision of maternity allowances, widows’ pensions, child endowment, unemployment, pharmaceuti-
cal, sickness and hospital benefits, medical and dental services … and benefits to students and family
allowances’ (1946); and to make laws with respect to indigenous affairs (1967). One of these (i.e. the 1967
referendum), plus three others, approved changes to various constitutional rules governing the terms of office
of senators (1906) and federal judges (1977); the method of counting indigenous voters for the purposes of
drawing federal election districts (1977); the rights of territory voters to vote in future constitutional referenda
(1977); and the method for filling a Senate vacancy (1977). Only two of these sets of change (i.e. those
achieved by the 1946 and 1967 amendments) could arguably have been achieved by other formal processes of
legal change, such as judicial interpretation.

4. One set of amendments sought to alter the operation of various constitutional time-rules, such as those rules
defining the period in which amnesty was available under the truth and reconciliation process established by
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the original constitution (1st amendment act), the term of municipal councils (2nd amendment act), the time
at which elections for the National Assembly or provincial legislatures could be called (4th and 5th amend-
ment acts) and the tenure of constitutional court judges (6th amendment act). A second set of amendments
sought to refine constitutional rules governing the eligibility requirements for legislative and executive
office holders, including most notably the eligibility requirements for deputy ministers, and the right of
local, provincial and national legislators to join or change political parties, while retaining office (the 4th,
6th, 9th, 10th, 11th and 14th amendment acts), and also the designation and swearing in of acting or alter-
native office-holders, such as an acting president or alternate on the Judicial Services Commission (1st and
2nd amendment acts). A third set of amendments purported to alter the rules governing the drawing of
municipal boundaries for those municipalities that crossed provincial boundaries, and also redrew the actual
boundary between various provinces (3rd, 12th, 13th, 15th and 16th amendment acts). A fourth class of
amendment sought to clarify the method of apportioning membership in the National Council of Provinces
(5th and 8th amendment acts). And the fifth and final class of amendments was directed toward changing
the name or enumerated power of various public bodies (2nd, 6th, 7th and 11th amendment acts), including
the powers and obligations of the National Assembly and its members in respect of ‘financial matters’ (7th
amendment act) and the power of provincial legislatures in respect of local government matters (11th amend-
ment act).

5. The other far less significant exception is, of course, the two prohibition and anti-prohibition amendments (the
19th and 21st Amendments): see Ferejohn and Sager (2003: 1960).

6. Of course, where a legislature’s objection to a court’s approach is that it is unduly restrained, the two functions
may merge into one, but the distinction nonetheless remains useful in other cases. See further note 12 below.

7. The amendments repealed from s. 51(xxvi) the words ‘other than the aboriginal race in any State’, and repealed
entirely the language in s. 127. The consequence of this was to confer certain additional powers on the
Commonwealth Parliament to make special laws with respect to indigenous Australians, and to include indige-
nous Australians in the census, in a way that had some impact on districting practices in Western Australia and
Queensland. Another more arguable consequence was to redefine the scope of the Commonwealth’s existing
powers in respect of racial minorities, so as to ensure that such powers could only be used for the benefit of
such minorities.

8. ‘The Judicial Power of the United States shall not be construed to extend to any suit in law or equity,
commenced or prosecuted against one of the United States by Citizens of another State, or by Citizens or
Subjects of any Foreign State’, US Constitution, 11th Amendment (1795).

9. Chapter 32, this volume.
10. Other countries that have or have had such a provision include Romania and Poland: see Gardbaum (2010).
11. In the UK, when it comes to at least quasi-constitutional statutory instruments, such as the Human Rights Act

1998, the Westminster parliament also enjoys an explicit power to derogate from protected rights norms.
12. The one possible exception is the 19th Amendment, which is sometimes classified by scholars as a ‘trumping’

amendment, given its relationship to Bradwell v State of Illinois, 83 US 130 (1872): see Ferejohn and Sager
(2003: 1960). 

13. There are only six states in Australia and hence three states are required to block an amendment under the
current 50% rule, and only two states would be required to do so under a two-thirds super-majority rule.

14. Art. 368(2). This requirement is complicated by the fact that a 1971 amendment to the Constitution purported
to confer on Parliament, sitting as a Constituent Assembly, plenary power to amend the Constitution: see Art.
368(1), as amended Constitution (Twenty-fourth Amendment) Act, 1971, s. 3.
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7. Constitutional endurance
Tom Ginsburg

Constitutions, by their nature, operate in time, seeking to regulate the future on behalf of the
past. By providing a relatively enduring basis for politics, constitutions facilitate the opera-
tion of government, while at the same time setting out limits on government action.
Constitutions also exist in a world of change, and so must adjust to changing conditions.
Much constitutional theory wrestles with these dualisms of past and future, empowerment
and constraint, change and stability.

This chapter focuses on the issue of constitutional endurance. Most drafters of consti-
tutions act as if their handiwork should last a long time (Kay 2000: 33), and constitutional
scholars since Aristotle have generally assumed that endurance is valuable. Indeed, it is
safe to say that virtually every normative constitutional theory presumes that constitutions
survive over a relatively extended period of time. Without endurance, constitutions cannot
provide a stable basis of politics and cannot constitute a people out of diverse elements.
The assumption of endurance is thus built into the very idea of a constitution (Raz 1998:
153).1

In the real world, however, it turns out that most written constitutions are relatively short-
lived. In a recent contribution, Zachary Elkins, James Melton and I explored constitutional
endurance in some depth (Elkins et al. 2009). We found that the predicted lifespan for consti-
tutions for all countries is 19 years; the observed median is even lower.2 For some regions of
the world, the life expectancy is quite low indeed: the average constitution will last a mere
eight years in Latin America and Eastern Europe (see also Negretto 2008 on Latin America).

The fact of constitutional fragility raises a number of positive and normative questions.
First, does constitutional durability really matter? If so, what are the determinants of
endurance? Should we care about the survival of a bundle of provisions called the ‘constitu-
tion’ or rather the stability of individual norms, which may or may not be instantiated in the
text? This chapter reviews the literature on constitutional endurance, focusing on both the
normative and positive questions.

Endurance is closely related to core normative issues involving constitutional amendment
(see Chapter 6 by Dixon in this volume.) This chapter does not consider amendment per se,
but may be read in conjunction with others to provide a complete analysis.

1 WHY SHOULD CONSTITUTIONS ENDURE?

In attempting to control the future, constitution-makers are engaged in an act of ‘temporal
imperialism’ (Norton 1988: 460) and so have long been subject to critique from those in favor
of more radical and continuous notions of democracy. As Noah Webster, a contemporary of
the American founders, put it, ‘The very attempt to make perpetual constitutions is the
assumption of a right to control the opinions of future generations; and to legislate for those
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over whom we have as little authority as we have over a nation in Asia’. Thomas Jefferson
engaged in the most extensive of these critiques, arguing that the dead had no right to govern
the living. Jefferson famously calculated the precise period after which a current majority
would be replaced by a new one, and argued for constitutional replacement every 19 years so
that each generation could determine its own fundamental rules. Jefferson’s view is that peri-
odic reconsideration of fundamental principles will keep them fresh and keep the citizenry
engaged in the process of self-governance.

The critiques of Webster and Jefferson emphasized the importance of social and environ-
mental change. As societies and their underlying conditions change over time, institutions
must adjust with them to be effective. The position that the entire constitution ought to be re-
considered implicitly assumes that normal mechanisms of constitutional amendment will be
insufficient to produce optimal tailoring of rules to society. Ordinary amendment processes
may be too difficult, and their incremental character may lead citizens to be insufficiently
global in their consideration of alternative institutional arrangements. It was thus important
to encourage citizens to recast their eyes to more global arrangements. One institutional
legacy of this approach is found at the level of American states, a number of which require
periodic consideration of constitutional conventions.

On the other hand, there are some good normative reasons to support at least moderate
stability in law. Aristotle’s Politics is the touchstone in this regard. For Aristotle, the strength
of law lies in citizens’ habits of obedience, which are the only force that gives law power.
Instability in law, he argued, can weaken the notion of law itself (Schwartzburg 2007: 62).
Aristotle recognized, to be sure, the need for ongoing interpretation in the context of appli-
cation of law, a feature demanded by the general character of law itself. But frequent change
in the primary rules would seem to undercut the ability of law to inculcate habits of obedi-
ence.

Another reason to support the endurance of fundamental rules is that it allows the devel-
opment of collateral institutions that are not directly created by the constitution but are neces-
sary to make it function effectively. For example, political parties are not directly created by
constitutional rules, yet many consider them to have a constitutional character in the sense of
being crucial intermediaries for democratic governance. The media and civil society may
develop a quality of fitting their particular constitutional environment, so that change in
fundamental rules would disrupt their effective functioning. These institutions exhibit what
we might call constitution-specificity, a quality of being organically related to the constitu-
tional schemes they inhabit.

Constitution-specific institutions will tend to reinforce existing political arrangements. As
collateral institutions develop, they develop constituencies that invest in their processes and
structures, and will resist efforts to overturn or modify basic structures too drastically. These
constituencies may also have a crucial stake in enforcing the constitution, potentially restrict-
ing sovereign power. Periodic changes in the fundamental rules, on the other hand, might
encourage opportunistic elites to engineer institutions for their short-term benefit.
Furthermore, frequent change makes monitoring by citizens more difficult, and may exacer-
bate general collective action problems of investment in monitoring.

We thus have reason to think that constitutional endurance can help underpin social and
political stability, encouraging gradualist and organic processes of change. Furthermore, the
prospect of an enduring constitution can itself resolve political differences among those who are
negotiating and drafting the constitution. Van den Hauwe (2000: 632) points out that stability
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is a distinct dimension of constitutional choice that can improve bargaining incentives. As time
horizons lengthen, each drafter’s ability to predict the position she will hold in subsequent
arrangements, and so the negotiation takes on the quality of a veil of ignorance. This might
itself produce fairer or more impartial rules. In addition, if drafters are concerned with stabil-
ity, they might recognize the need to produce political benefits for groups besides themselves:
the concern for stability and endurance of the rules can partially mitigate the effects of self-
interest at the constitutional level.

Van den Hauwe’s story is one in which normative concerns about constitutional quality
are aligned with concern for constitutional endurance. One can, however, imagine cases when
these factors cut against each other. A constitution that focuses on the public interest may
generate insufficient political support at the level of ordinary politics to withstand interest
group pressures for modification. Excessive concern for endurance, it might be argued, can
lead drafters to ignore the short-term payoffs necessary to adopt a constitution. The focus on
endurance implies that a certain amount of redistribution and rent-seeking may be tolerable
and even valuable to the extent that it gives interest groups a stake in enforcement of the
bargain down the road. 

2 CONSEQUENCES OF ENDURANCE

One might think these myriad theoretical arguments about the costs and benefits of endurance
would be subject to rigorous testing, but there is little literature on the consequences of
endurance. We thus cannot state for certain that constitutions that endure are good ones in a
normative sense. Elkins et al. (2009) focus on written constitutions of independent nation-
states, and demonstrate significant associations between long-lived constitutions and various
social and political goods including rights protection, democracy, wealth and political stabil-
ity. Countries with enduring constitutions are richer and more democratic. But efforts to
determine a causal relationship are plagued by concerns about missing variables and endo-
geneity. It might be, for example, that countries that have a stable underlying social structure
are more inclined to enjoy both constitutional endurance and democracy, in which case one
cannot assume a direct association between the latter two phenomena. It also seems possible,
indeed likely, that constitutional endurance and these other goods have feedback effects. For
example, economic growth probably helps to reinforce constitutional stability by reducing
pressure for renegotiation; in turn stability underpins further economic growth, leading to
positive feedback effects. The relationship between endurance and other goods is thus likely
to be complex and multi-channeled.

Furthermore, it is not always the case that a single written document called a constitu-
tion is the important unit of analysis. Many provisions of such documents may not be
constitutional in character or function, so that their replacement or amendment is of little
practical or theoretical consequence. It may be that the benefits of constitutional endurance
inhere at the level of individual norms that play a constitutional function, rather than
bundles of norms instantiated into a single written text. Certainly the older notion of the
term ‘constitution’, in which the term is understood as the set of norms about government
that are relatively enduring, implies that the important thing is institutions rather than docu-
ments.

The literature on presidentialism and parliamentarism is somewhat relevant here. Even if
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formal constitutional turnover is frequent, the ‘real’ constitution will be stable if fundamen-
tal features of the political system such as regime type and governmental system remain
constant. This is the position taken by scholars such as Hayo and Voigt (2010) and Persson
and Tabellini (2003) who treat the presidential/parliamentary choice as the key constitutional
design dimension for political systems.

Focusing on the consequences of this fundamental choice of political system, participants
in debates over regime type have focused in part on endurance as a dimension as a metric to
evaluate governmental systems. Stepan and Skach (1993) found that, of non-OECD coun-
tries, none of the 36 new countries that emerged after World War II that adopted presiden-
tialism were continuously democratic between 1980 and 1989, while 14 of 41 of such
countries that adopted parliamentary systems were democratic during that period. Cheibub
and Limongi (2002) note that one out of every 23 presidential regimes died between 1946 and
1999, whereas only one in every 58 parliamentary regimes died. Boix (2005) provides further
support for the proposition that parliamentary systems are better for democratic survival
(Boix 2005). The logic of the argument is that presidential systems tend to lead to minority
executives and government gridlock; this in turn can encourage actors to take extra-constitu-
tional steps to gain power, leading to political instability and eventually the death of democ-
racy. Cheibub (2007), however, shows that this instability is not caused by the choice of
regime, but rather reflects selection effects. Unstable countries tend to choose presidential
constitutions. But this finding is somewhat orthogonal to understanding the consequences of
constitutional endurance.

In short, the claims for the value of endurance are largely theoretical rather than empirical
in character. Tricky methodological issues are largely responsible for this. The suggestive
evidence is strong, however: Elkins et al. (2009) point out that no rich democratic country has
had high levels of constitutional turnover, while nine of the ten longest currently living
constitutions belong to OECD members (see Table 7.1).
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Table 7.1 Most enduring constitutions as of 2010

Rank Country Years Lifespan

1 United States of America 1789– 221
2 Norway 1814– 196
3 Belgium 1831– 179
4 Sweden 1809–1974 165
5 Netherlands 1848– 162
6 New Zealand 1852– 158
7 Canada 1867– 143
8 Luxembourg 1868– 142
9 Liberia 1847–1980 133

10 Switzerland 1874–2000 125
11 Australia 1901– 109
12 Colombia 1886–1991 105
13 Mexico 1917– 93
14 Chile 1833–1921 92

 



 

It is also worth noting that claims about the value of endurance are now ones for which
there is a good deal of theoretical agreement, at least since the decline of the Jeffersonian
position. Even critics who argue for the replacement of particular enduring constitutional
texts such as the American one (Levinson 2006; Dahl 2001; Sabato 2007) do not claim that
endurance per se is a bad thing.

3 THEORIES OF ENDURANCE

What might make constitutions endure? There is a small amount of theory in a rational
choice vein addressing this question. The dominant current view draws on the literature on
self-enforcing institutions. Constitutions, as Hardin (1989), Niskanen (1990), Przeworski
(1991) and Ordeshook (1992) pointed out, do not have an external enforcer who can ensure
that the terms of the constitution are enforced. While courts purport to enforce the consti-
tution through the power of judicial review, one must still develop an account as to why
powerful actors obey the courts. Constitutions must therefore be self-enforcing, meaning
that it is in the interest of all powerful factions to abide by the provisions of the constitu-
tion. A constitution will endure so long as parties believe they are better off within the
bargain than in risking new constitutional negotiations. A well-designed constitution
becomes an equilibrium, so that no one with the power to defect has an interest in doing so.

Weingast (1997) generalizes this idea to explain that constitutions represent coordina-
tion devices that allow citizens and elites to develop shared understanding of the limits of
government, and to enforce those limits. In democracies, enforcement of these constitu-
tional limitations ultimately relies on citizens. If they can coordinate, citizens can prevent
the government from imposing costs on them and violating the political bargain. If they
cannot coordinate, democracy may not be stable, as the government will continuously
adjust the bargain in its favor with political acquiescence. The coordination problem is that
citizens, having disparate interests, will be unlikely to reach agreement on their own as to
what is considered to be a violation of the constitution, and on when and how to enforce
the bargain. A willingness to stand against the government requires a belief that others will
join the citizen; otherwise the potential protestor will fear ending up in jail while oppres-
sion continues. When all citizens coordinate their expectations that others will join in the
protest, however, the expectations become self-fulfilling and government will refrain from
violating the bargain. Written constitutions may be useful instruments to help citizens over-
come the coordination problem, because texts define violations and thus increase the prob-
ability of coordination (Carey 2000). We might also expect that constitutions adopted with
widespread participation would be more widely known and hence more likely to be self-
enforcing (see Blount chapter in this volume).

If endurance results from self-enforcement, we still cannot have confidence that endur-
ing constitutions are always good constitutions. It may be the case that political payoffs to
interest groups are required to keep the bargain stable. Sutter (2003) derives conditions
under which durability will facilitate the general interest rather than rent-seeking. He
argues that constitutions that make rents transferable and that require rent-seekers to turn
over periodically can dis-incentivize interest groups from rent-seeking. Because any rents
acquired early on will be potentially taken away in later stages by new coalitions, such
constitutions reduce the value of rents. Sutter suggests that democracy, by requiring peri-
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odic turnover, approximates the second condition. On the other hand, if interest groups
have already secured advantage in the current system, autocracy might provide a mecha-
nism for breaking through rent-seeking equilibria.

Sutter’s argument builds on other work by scholars who are skeptical about constitu-
tional provisions that are too detailed. As stated by Przeworski (1991: 36): ‘Constitutions
that are observed and last for a long time are those that . . . define the scope of government
and establish rules of competition, leaving substantive outcomes open to the political inter-
play’. This position is echoed in the literature on constitutional political economy, which
has developed normative arguments in favor of endurance and opposed to special interest
provisions in constitutions (e.g. Wagner 1987). The literature has tended to assume that
these two things go together.

Elkins et al. (2009) build on self-enforcement theory to argue for three specific design
features that will help constitutions to endure. They follow the conventional approach of
conceiving of constitutions as bargains among major groups that must remain supportive of
the constitution for it to endure. They argue that the primary threat to bargains among these
groups lies in ‘shocks’ that affects costs and benefits flowing from the constitution. Such
change can be exogenous or endogenous: it might consist of a global financial crisis, or a
change in the relative power of the groups produced by constitutional terms. Either way, a
shock will put pressure on a constitutional bargain and render it less likely to survive. They
argue that flexible constitutions that are easy to amend will be able to adjust when new
social and political circumstances arise. They also argue that inclusion – greater public
involvement in the creation of the constitution – will render it more likely to be enforced.
Inclusion refers to the involvement of important groups in society – broadly speaking, the
more groups with a stake in the constitution, the more likely it is to endure. Finally, they
argue that more specific constitutions are likely to survive in that they will represent greater
levels of investment on the part of the drafters.

4 OBSERVED PATTERNS

This section summarizes the empirical literature on constitutional endurance, which is of
relatively recent vintage. As Table 7.1 shows, only 12 historical constitutions have
managed to last more than a century. Of these, several are of anomalous form in that they
involve collections of documents rather than a single text (New Zealand, Sweden, Canada).
In such countries, major changes such as the adoption of a bill of rights might be consid-
ered to mark the adoption of a new constitution. For most countries, however, constitu-
tional replacement is a relatively clear concept, as it involves the adoption of a single
discrete document entitled the constitution.

Employing a hazard model to analyze such formal texts, Elkins et al. (2009) find that
constitutions are becoming increasingly brittle over time. Constitutions in the 19th century
were more enduring than in the 20th. The interwar period was particularly hazardous for
constitutions (Elkins et al. 2009:135), a fact likely explained by the effect of war on many
countries. But constitutions adopted after World War II seem to be somewhat less endur-
ing than those in the 19th century. This might be explained by the tripling in the number of
states after World War II (Alesina and Spolaore 2003). Since the creation of each new state
involves, in some sense, a failure of an old constitutional bargain, it is not surprising that
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an expansion in states has corresponded with constitutional death. In addition, a more
benevolent international environment has reduced the costs of small state size. Both the
postwar security system, which legally protects the integrity of states, and the open trade
regime have reduced the dis-utility of being small (Lake and O’Mahoney 2004). This envi-
ronmental factor might lower the stakes of constitutional dissolution and replacement.

Elkins et al. (2009) also find regional effects. Constitutions in Latin America and
Eastern Europe are particularly short-lived, with constitutions in Africa and East Asia also
enjoying shorter life expectancy than those in Western Europe or Oceania (see also
Negretto 2008 on Latin America). Yet it is not the case that long-lasting constitutions are
exclusively a phenomenon of the industrialized west. Mexico, for example, has a constitu-
tion that is almost a hundred years old and has provided for stable rule under both author-
itarian and democratic regimes. India’s constitution has endured through episodes of
authoritarian challenge, and helped to integrate a centrifugal society. Furthermore, national
patterns of endurance are internally diverse for countries with multiple constitutions. A
typical pattern is to observe constitutions of a shorter duration early in a state’s existence,
with longer constitutional durations as the state ages. This is consistent with the idea that
new states must search for institutions that fit the society, and also the notion that gover-
nance becomes easier once populations develop agreement about the fundamental bases for
society.

In terms of the determinants of endurance, Elkins et al. (2009) find that environmental
shocks such as wars and coups have some association, though most of these effects are not
statistically significant. Older states and those with a history of enduring constitutions tend
to have longer-lived texts. This suggests that citizens who are able to overcome the collec-
tive action problem of enforcement may inculcate a culture of constitutional adherence.
And there appear to be ‘diffusion’ effects, such that the probability of drafting a new text
is increased when neighbors do so.

They also find support for their argument that there are certain design features that will
be associated with enduring constitutions. Not surprisingly, they find that flexibility in the
amendment rule is associated with constitutional endurance, so that the bargain can adjust
over time, but they also find that the effect is not linear. Highly malleable and highly rigid
constitutions will both be subject to early death. They find that India’s fairly flexible rule
(see also Dixon and Jacobsohn in this volume) is about optimal. They further find that
participatory institutions are associated with constitutional endurance, supporting the
notion that the constitution is best enforced when citizens are aware of its contents. Finally,
and somewhat counter-intuitively, they find that more detailed constitutions are more
enduring. This finding conflicts with a common popular and scholarly supposition
described above that more loosely drafted ‘framework’ constitutions are more enduring.

The finding about detail is consistent with the findings of Hammons (1999). Hammons
analyzed all constitutions of American states to evaluate the conjecture that detail leads to
early death (see e.g. Friedman 1988: 36). He characterized constitutional language as either
broadly about the institutions of government or more detailed ‘public policy’ language that
might conventionally be found in statutes. He found a good deal of the latter content in
constitutions, but also found that more detailed language and longer texts were associated
with greater constitutional endurance, controlling for time and region. His result thus paral-
lels Elkins et al. (2009).3

Another analysis of state constitutions in the US is that of Berkowitz and Clay (2005).
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Exploiting historical variation in the history of US states, they focus on the colonial origin
of constitutions as being either civil law or common law. They argue that weaker property
rights associated with the civil law will lead to more constitutional and political instability,
controlling for other factors such as geography and economic performance. Their results
support the analysis that the civil law is associated with more constitutional instability.

To be sure, it is not clear that the state-level constitutions are performing the same func-
tions as those of nation-states. Ginsburg and Posner (2010) use an agency cost framework
to argue that constitutions of subnational units ought to be less enduring than those for
nation- states. This is because the stakes of constitutional change are lower. A constitution
provides a framework for the polity to hire government to carry out certain tasks. Limits on
government power provided by the constitution help to ensure that the agents do not devi-
ate from their assigned tasks, and the constitution provides a framework to monitor the
performance of those agents. If the constitution can be easily amended or replaced, it will
be less able to limit agency costs of government. One of the features of constitutions of
subnational units such as states in a federation is that the super-state carries out some of the
monitoring and disciplining of government agents. For example in the United States, the
federal guarantee of a republican form of government means that there is limited damage a
wayward state government can accomplish. The limits provided in state constitutions,
therefore, are of less importance than those in a nation-state, and hence can be changed
more frequently.

Some evidence for this can be found in US states, some 14 of which have constitutional
requirements that the people be consulted on a regular basis by the legislature as to whether
to call a constitutional convention (Martineau 1970; Williams 2000). Two national consti-
tutions with similar provisions are those of Fiji (1990, Art. 161), which required review
every ten years, but was replaced before a decade elapsed, and Micronesia’s Constitution
of 1990, which was highly influenced by US constitutional practice. US state constitutions
are amended quite frequently, and replaced fairly often: the average state has had three
constitutions in the course of its existence, and the average lifespan of a state constitution
is 45 years, far shorter than the national constitution (Hammons 2001: 1339; but see
Hammons 1999: 839 (70 years)).

By focusing on the written constitution, this literature shifts the emphasis away from the
endurance of particular institutions across the written texts, or of institutions not found in
the constitution. It can be argued that French constitutional instability, which was endemic
before 1870 and again from World War II through 1958, has had less severe consequences
than it might otherwise have had because of the stability of other French institutions. For
example, the enduring nature of the French Civil Code of 1804 has provided great stability
for private legal relations, and played a ‘constitutional’ function of providing previously
disenfranchised groups with formal legal equality. The Conseil d’Etat, which plays the
function of an administrative court and helps ensure the autonomy of the state bureaucracy,
has also been enduring. Arguably, formal constitutional endurance becomes less important
in a country with other forms of institutional stability.

Hayo and Voigt (2010) focus on the presidential-parliamentary choice as the key consti-
tutional dimension for analysis. They employ a hazard model to examine switches from one
form of government to another across time and space. Their general results are that coun-
try conditions matter, with regional effects (Africa and the Middle East) and colonial
legacy (all but the British and French) predicting switches in governmental form.
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Notwithstanding the general finding in the literature that parliamentary systems are associ-
ated with democratic survival (Stepan and Skach 1993), they find that presidential systems
are more enduring in the sense of being less likely to be replaced with a parliamentary
system. This combination of results is not surprising given that dictators who replace a
democratic president may be perfectly comfortable keeping the form of government, while
democrats may have more heterogeneous preferences about government type. This inter-
pretation is consistent with the argument of Cheibub (2007).

The Hayo and Voigt approach of looking at particular constitutional institutions rather
than constitutional texts as a whole is a promising one. One might imagine further studies
looking at the survival of various rights or enforcement institutions that survive the demise
of a formal text to have impact down the road (Ginsburg 2009). In conjunction with stud-
ies of formal change, such work would allow us to better understand the consequences of
constitutional replacement.

At the same time, it would not be advisable to reduce the study of constitutional endurance
to the study of regime endurance, meaning the persistence of dictatorship or democracy.
Notwithstanding claims to the contrary (Russell 1993:16) democratic countries periodically
modify their constitutional texts without a regime change, or even without a profound shock
to the system.4 Dictatorships vary in terms of their use of constitutions to legitimate their rule,
from systems like Chile under Pinochet which took constitutions somewhat seriously (Barros
2002) to those like the former Soviet Union in which the Constitutions provided at best a
symbolic document (Solomon 1996). So constitutional change is a discrete phenomenon from
regime change, though in many cases they may be linked.

Further, a shift of analytic focus to non-constitutional institutions leads to two methodo-
logical concerns. The first is to define in a rigorous way all institutions that are ‘constitu-
tional’ but not found in the formal constitution. Different scholars have offered different
examples of statutes, political statements, court decisions and unwritten norms that might
be considered to play a constitutional function. While these sources of norms are quite
properly considered constitutional for many purposes, it is tricky to come up with a precise
definition that works across geographic and temporal contexts. Thus shifting to the infor-
mal constitution makes it difficult to be comparative even as it increases one’s understand-
ing of what is ‘constitutional’.

The second methodological issue is that, by shifting to informal institutions, analysts
sometimes make an implicit assumption that formal institutions are less important. This
move raises a puzzle. If the written constitution is of relatively low stakes, why do states
spend so much energy in drafting written texts and negotiating institutional choices embod-
ied in them? And why do others resist attempts at formal constitutional change through
amendment or redrafting processes? The puzzle suggests that writing does matter, though
we are only beginning to rigorously theorize the ways that it does (Breslin 2009).

5 CASES

Beyond large-sample studies, there are some examinations of constitutional change that
help to illuminate the phenomenon of endurance. Weingast (2006b) traces the history of the
American constitution from the perspective of constitutional self-enforcement. He argues
that the founders formed a bargain between states that turned out to be largely self-enforc-
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ing. In part this was because of particular supermajority rules that gave each side of the
slavery divide a veto, and the inclusion of the Senate as a guarantee of small state interests.
The North-South balance was maintained with the adoption of the Missouri Compromise
and other pacts in the early 19th century. These bargains were stable because neither side
had an incentive to leave the constitutional order, and neither could dominate the other,
even as the country expanded to the west. The rule ensuring that states entered the union in
pairs ensured that the sectional balance would be maintained. When slavery reached its
natural limit in the American southwest, however, the bargain broke down, leading ulti-
mately to the civil war. We thus have an account of both constitutional maintenance and
breakdown from the perspective of self-enforcement theory.

Another long-lived constitution is that of Sweden, which might be considered a case of
super-longevity like the United States. Like the United Kingdom, Sweden has a long
history of constitutionalism dating back to arrangements between monarchy and nobles
around public finance. Swedes trace their constitutional history to 1319 when the King
signed the Letter of Privilege binding him to govern using the rule of law and consult
before imposing taxes (Congleton 2003). After many centuries of evolution, including the
passage of several important statutes, the modern constitution was formed with the passage
of the Instrument of Government in 1809 and the subsequent revision of several other key
acts (Verney 1957).5

Aside from the King and his Council, there was a legislature composed of four Estates
– the Nobles, Clerics, Burghers, and Farmers. A majority of three of the four Estates and
the King both had to approve legislation, although there were some areas the King was
granted exclusive jurisdiction to decide and the Estates were granted exclusive jurisdiction
to levy taxes. Constitutional amendments required approval of all four Estates in two sepa-
rate sittings as well as the approval of the King (Verney 1957; Congleton 2003). These
devices can be seen as providing a mutual veto among the major groups in society, similar
to Weingast’s account of the self-enforcing Missouri compromise.

Over the next century and a half, there were gradual movements for expanding the fran-
chise and other liberal reforms. A bicameral legislature was established, property restric-
tions on the franchise gradually reduced, and eventually universal suffrage was adopted.
But high thresholds of amendment meant that the process was gradual in character.
Gradualism resulted in Sweden’s postponement of enfranchisement of the general popula-
tion until 1921 and retention of formal powers of the King until 1974, while both of these
events occurred much sooner throughout the rest of Europe. Gradualism was facilitated by
a de facto change in the amendment rule. Although the formal rule remained in place, the
elimination of the Estates and their replacement with a bicameral parliament in 1866 meant
that amendment actually became relatively easy in Sweden.

The next major changes to the constitutional structure of Sweden did not take place for
50 years. This was a period of political stability under the rule of the Social Democrats,
leading non-socialist parties to begin to argue for a more proportional, unicameral
Parliament in the 1950s (Congleton 2003). In 1969, Parliament voted to amend the Riksdag
Act of 1866, transforming the legislature from a bicameral to a unicameral entity and creat-
ing a more proportional system (Immergut 2002). This led to a new constitution clarifying
the government structure in 1974.

Sweden illustrates how formal continuity can exist with massive change. Sweden is also
exceptional in that it appears to have experienced constitutional change without prerequisites,
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namely without significant shocks. No doubt the patterns of compromise and cooperation
that were established in the long evolution of Sweden’s constitution have meant that pres-
sures build up more incrementally. It seems to be an example of constitutional change trig-
gered only by the accumulation of small pressures, leading to, at some point, a tipping
effect toward constitutional revision. At this writing, a new movement seems to be brew-
ing for constitutional reform (Bull 2005), but if history is any guide, amendment rather than
revision will be the modality.

Another case of constitutional endurance, perhaps more surprising than the others given
the centrifugal nature of the underlying society, is that of India. A constitution had been a
central demand of the Congress Party since well before independence, and its drafting was
the first major act of state, carried out by a large and inclusive constituent assembly. The
document that emerged from this process was long and detailed, containing both general
goals to integrate a diverse nation as well as detailed principles to guide governance.
Constitutional politics early on focused on attempts to take land for redistribution to the
poor, with the judiciary providing some limits to the process and thus upsetting the
Congress government. The government responded with the first of many amendments in
1951 (Austin 1999). The first amendment set up a schedule of topics immune from judicial
review, and initiated a long process of dialogue between court and legislature that has
continued to this day.

In the 1970s the Constitution came under severe threat from the government of Indira
Gandhi. Supreme Court made a historical ruling in the Golak Nath case.6 In this case, the
court asserted that Parliament’s power to amend the constitution was limited in cases when
fundamental rights were at issue. The case provoked a backlash from parliament, which
amended the constitution to over-rule it, but the Court responded with Kesavananda.7 (See
discussion in Jacobsohn, Chapter 8.)

Frustrated with the courts, facing removal from office for election fraud, and respond-
ing to an increasingly vigorous opposition, Gandhi declared a state of emergency in 1975,
passing another set of amendments to remove oversight of states of emergency and elec-
tion cases from the judiciary. The judiciary upheld many of the provisions of these amend-
ments, while asserting that the Kesavananda principle still stood. Gandhi responded again
with the 42nd amendment curbing judicial jurisdiction and raising the threshold to declare
laws unconstitutional. But shortly thereafter, she lost an election and the Janata Dal party
set about undoing her excesses.

The constitution suffered its gravest threats during this well-known series of events. But
it did not break, notwithstanding suggestions to Gandhi that she replace the document.
Perhaps the symbolic association with her father and with Congress was part of the reason
she felt restrained, but the ease of amendment certainly played a role as well. With a large
majority in the National Assembly, Congress could amend the Constitution at will, and has
done so nearly 100 times since the founding of the Constitution. In the course of its history,
the Indian Constitution has become the embodiment of independence and the ‘cornerstone
of the nation’ (Austin 1966).

These brief case studies illustrate the importance of flexibility for endurance, but flexi-
bility is not a sufficient condition. It certainly helps when a constitution becomes the
embodiment of a regime, as is that of the United States or India; but the Swedish case illus-
trates that occasionally countries will change constitutions even when the regime is stable.
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6 CONCLUSION

Constitutions are generally intended to endure, but frequently do not do so in reality. While
scholars are beginning to make some headway on the determinants of endurance, there are
many unanswered questions about the positive and normative consequences of this fact. We
conclude with some suggestions for future work.

More thorough comparative study of constitutional breakdown and endurance would be
helpful. Latin America is a promising region in this regard, as its countries exhibit great diver-
sity in constitutional endurance. Some countries, such as Uruguay, have experienced long
periods of stability, only to be followed by breakdown and a series of short-lived constitu-
tions. Others, such as Mexico, go through a period of experimentation early in the national
history, but eventually find a stable set of institutions. A small number of countries, includ-
ing the Dominican Republic and Haiti, rewrite constitutions with great frequency and never
seem to find a stable system. Longitudinal studies of these diverse environments would elab-
orate on the relationship between constitutional and institutional instability.

As mentioned above, studying the consequences of endurance raises tricky methodologi-
cal issues. Perhaps instrumental variables can be identified to isolate the effect of constitu-
tional stability, but it is likely that more progress will be made in identifying determinants of
endurance than its consequences. Further work connecting the circumstances of constitutional
drafting with endurance would be welcome. It is particularly important to identify substan-
tive and procedural factors that are within the control of institutional designers. The stakes are
high, especially in an era in which constitution-making has become a central element of state-
building and conflict resolution.

NOTES

1. Raz (1998: 153) places endurance among the central features that define a constitution: ‘it is, and is meant to be,
of long duration’.

2. We use the predicted mean rather than the observed mean as the central analytical measure in our work.
Focusing only on observed deaths has the problem of excluding all constitutions currently alive, which as we
know includes the United States Constitution of 1789 and several other enduring texts. This is the problem of
right-censored data: excluding such cases might lead to an inordinately low estimate of constitutional endurance.

3. Hammons finds no effect for historical era of adoption, though he does find regional effects: constitutions from
New England tend to be more enduring (and shorter), while those in the Lower South are less enduring.

4. Russell asserts: ‘No liberal democratic state has accomplished comprehensive constitutional change outside the
context of some cataclysmic situation such as a revolution, world war, the withdrawal of empire, civil, war, or
the threat of imminent breakup’.

5. Scholars identify several other statues as having constitutional character, including the Riksdag Act, regulating
the procedures and policies of the parliament, first passed in 1617; the Act of Succession, whose antecedents go
back to 1544, stating the rules of the hereditary monarchy; and the Freedom of the Press Act, originally passed
in 1776. Holmstrom (1994).

6. I.C. Golak Nath and Ors. v State of Punjab and Anrs. (AIR 1967 SC 1643).
7. His Holiness Kesavananda v The State of Kerala and Others (AIR 1973 SC 1461).
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8. The formation of constitutional identities
Gary J. Jacobsohn

1 THE CONCEPT OF CONSTITUTIONAL IDENTITY

Constitutional theorists have had relatively little to say about the identity of what they study.
There are, however, attributes of a constitution that allow us to identify it as such, and there
is a dialogical process of identity formation that enables us to determine the specific identity
of any given constitution. Representing a mix of aspirations and commitments expressive of
a nation’s past, constitutional identity also evolves in ongoing political and interpretive activ-
ities occurring in courts, legislatures, and other public and private domains.

Understandably, some constitutional theorists have been skeptical that identity can be
anything more than a tendentiously applied label used to advance a politically and constitu-
tionally desirable result. Laurence Tribe’s (1983: 440) view is doubtless reflective of a not
uncommon attitude: ‘[T]he very identity of “the Constitution” – the body of textual and
historical materials from which [fundamental constitutional] norms are to be extracted and by
which their application is to be guided – is … a matter that cannot be objectively deduced or
passively discerned in a viewpoint-free way’. Much as a term like ‘identity theft’ may have
relevance to credit cards and other aspects of our digitally filled lives, the concept’s bearing
on matters of constitutional salience is arguably obscure. Yet, if the philosopher Joseph Raz
(1998: 152) is correct in maintaining that constitutional theories ‘are [only] valid, if at all,
against the background of the political and constitutional arrangements of one country or
another’, then pursuing the question of constitutional identity surely warrants serious consid-
eration.

The texts of many constitutions point explicitly, if generally, to their identity. For exam-
ple, the Guaranty Clause of the American Constitution (Article IV, Section 4) in effect says
that a republican form of government must prevail throughout the federal system, that failure
to secure such a form would strike at the very nature of what the constitutional polity is all
about. Similarly, a number of constitutions – for example, Turkey’s in its commitment to
secularism; the French document, in its express prohibition of any change that would destroy
the republican form of government – are protective of basic, regime-defining characteristics
that provide general definitional content to constitutional identity. In theory, these textual
barriers to certain kinds of constitutional change are designed to preserve a pre-existing iden-
tity by obstructing the removal of those attributes without which the object in question would
become something very different. When those who frame a constitution act to prevent future
actors from changing certain elements of their handiwork, they are in effect establishing an
insurance policy in favor of a present identity against an imagined future identity that is
deemed unacceptable. This is the underlying logic of constitutional entrenchment.

A constitution acquires an identity through experience; this identity exists neither as a
discrete object of invention, nor as a heavily encrusted essence embedded in a society’s
culture, requiring only to be discovered. Rather, identity emerges dialogically and represents
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a mix of political aspirations and commitments that are expressive of a nation’s past, as well
as the determination of those within the society who seek in some ways to transcend that
past.1 It is changeable but resistant to its own destruction, and it may manifest itself differ-
ently in different settings. As Beau Breslin (2008: 30) notes, ‘[T]he question of how a regime
alters its collective identity through the process of constitutional transformation depends on
the specifics of a polity’s particular historical narrative: no two transformations are exactly
alike’. Such a sentiment is echoed in an early and important case from the new South African
Supreme Court: ‘Viewed in context, textually and historically the fundamental rights and
freedoms have a poignancy and depth of meaning not echoed in any other national constitu-
tion I have seen … [O]ur Constitution is unique in its origins, concepts and aspirations.’2 In
other words, the South African Constitution has an identity of its own reflective of its partic-
ular circumstances.

Important as the country-specific circumstances are, so too are the cross-national similar-
ities discernible in the formative patterns of constitutional identities. The fundamental
dynamics of identity are less the result of any specific set of background cultural or histori-
cal factors than the expression of a developmental process endemic to the phenomenon of
constitutionalism. How is the South African constitutional identity to be known? By its begin-
ning (‘origins’), its middle (‘concepts’), and its end (‘aspirations’), ‘viewed in context …
historically’. With important differences in political, cultural, and institutional arrangements,
there will obviously be great comparative variation in the specific ways in which the process
unfolds, but comparative inquiry would do well to pursue the question of constitutional iden-
tity in light of conceptual categories reflective of the constitutional condition more generally.

Perhaps the most important of these concepts is constitutional disharmony. A vital compo-
nent of the disharmony of the constitutional condition consists of identifiable continuities of
meaning within which dissonance and contradiction play out in the development of constitu-
tional identity. The forging of constitutional identity is thus not a preordained process in
which one comes to recognize in the distinctive features that mark a constitution as one thing
rather than another the ineluctable extension of some core essence that at its root is unchange-
able. The disharmonies of constitutional law and politics ensure that a nation’s constitution –
a term that incorporates more than the specific document itself – may come to mean quite
different things, even as these alternative possibilities retain identifiable characteristics
enabling us to perceive fundamental continuities persisting through any given regime trans-
formation. In Hanna Pitkin’s (1987: 167) instructive formulation, ‘[T]o understand what a
constitution is, one must look not to some crystalline core or essence of unambiguous mean-
ing but precisely at the ambiguities, the specific oppositions that this specific concept helps
us to hold in tension’.

There are two dimensions along which disharmony fuels the development of constitutional
identity: the first is internal to the document (assuming one exists) and includes alternative
visions or aspirations that may embody different strands within a common historical tradition;
the second entails a confrontational relationship between the constitution and the social order
within which it operates. Most constitutions are fundamentally acquiescent in the sense that
their framing is not likely to culminate in a document antagonistic to the very societal struc-
tures of stability that provide ballast for the constitutional enterprise. These constitutions, too
– the American being a good example – may take on a militancy at some point in their history,
as the tensions within the first dimension create a dynamic of change that proves ultimately
transformative in the evolution of the nation’s constitutional identity.
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But even when a constitution is militant vis-à-vis the social order of which it is a part, the
relative intractability of a nation’s socio-cultural experience to legally inspired re-shaping
means that the relationship between the way identity is inscribed constitutionally and the way
of life of the people to whom it is intended to apply – its behavioral identity – will be one of
negotiation rather than incorporation. The ‘document called the Constitution’, Michael Perry
(1998: 99) reminds us, may not be identical with ‘the norms that constitute the “supreme
Law” ’. Many constitutions, of course, do not seek behavioral transformation; what is set out
in their provisions is intended to conform to the general configuration of the society. Here too,
however, one needs to anticipate and consider the changes inevitably occurring in the mores
and practices of a social order and their likely impact on the substance of constitutional iden-
tity.

2 IDENTITY AND DISHARMONY

2.1 A Constitutional Text as Point of Departure

As Andras Sajo (2005: 243) argues, ‘The text itself has only limited potential for forging
identity. A legally binding document is but a first step on the long and winding road from a
political design for collective identity to a socially embedded institution that actually fosters
such identity’. Some independent empirical demonstration that the text is in fact mainly
consistent with constitutional experience will be required. This suggests the need to withhold
judgments about identity until after confirming that the codified rules and principles of the
document actually resonate in the practices and culture of the body politic. A constitution’s
language may indicate a commitment on the part of its authors and subsequent interpreters to
establish a constitutional identity, but until confirmed in the accumulated practice of a consti-
tutional community, the goal, however noble, will remain unfulfilled. Who would say, for
example, that the constitutional identity of the former Soviet Union was discernible within
the folds of its governing charter?

Of course, to establish the identity of a constitution, it obviously makes sense to scrutinize
carefully the text itself. This provides us with a documentary transcript of how a particular
group of framers provided for the governance of their polity, and it often includes their aspi-
rations for its subsequent development. These aspirations may co-exist harmoniously within
the four corners of the document, or their articulation may reveal, explicitly or implicitly, a
certain dissonance that will need to be addressed through the constitutional politics that
commences with the adoption of the document. Still, a perfectly harmonious constitution is
an illusion, as will be evident once we agree that the object of our interest is only partly incor-
porated in any given written charter.

Again, Hanna Pitkin (1987: 169) is illuminating: ‘[H]ow we are able to constitute ourselves
is profoundly tied to how we are already constituted by our own distinctive history’. We need
not adopt the specific Burkean formulation of the prescriptive constitution, ‘whose sole author-
ity is, that it has existed time out of mind’, to understand that submission to the authority of
constitutional rule is bound up in the narrative of a people’s prior experiences, that the consti-
tution is ‘less something we have than something we are’ (Pitkin 1987: 167). But who we are
is also entwined in the conflicts of the past, which do not dissipate with the inception of a new
constitutional experiment, even one that culminates in a seemingly coherent document. There
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will be common historical reference points; for example in nations descended from imperial
England, an extended resistance to a colonial empire that established a political ethos as the
backdrop to, and perhaps the backbone of, the new constitutional transition. Invariably,
however, these shared memories will be recalled from different places on the political spec-
trum – in India, by Muslims, Hindu nationalists, and reform-minded Hindus; in the United
States, by abolitionists and slaveholders; in Israel, by Zionists of varied persuasions; in
Ireland, by conservative ecclesiastically oriented Catholics and affiliates more imbued with
the social gospel – and these too will become part of the broader constitutional tradition that
will shape and drive the dynamics of constitutional identity. Only by distinguishing the
constitutional text from the constitutional order will this process become clear to us.

Still, ‘ “who we are” is often – perhaps always – contestable and actively contested’.3 The
dilemma is particularly acute for the ‘expressivist’, who views constitutions as instruments
through which ‘a nation goes about defining itself’.4 Mark Tushnet (2006) rightly points out
that for the expressivist, preambles to constitutions are exceptionally informative in convey-
ing the underlying meaning of the collective enterprise that is the constitution. For example,
the first words of the Turkish Preamble read: ‘In line with the concept of nationalism and the
reforms and principles introduced by the founder of the Republic of Turkey, Atatürk …’. By
contrast, the corresponding opening in the Irish document invokes ‘the Most Holy Trinity,
from Whom is all authority and to Whom, as our final end, all actions both of men and States
must be referred …’.

To the extent that expressivism finds in these emphatic proclamations the essence of
Turkish and Irish identity, it asks that language bear more weight than it should or can. It also
invests the words with a declarative meaning, asserting that this is what these identities are –
Turkey is defined according to the (extreme secular) principles of its founder and Ireland in
accordance with the precepts of Christian theology. This in turn tends to yield a static view
of constitutional identity, fixing its content in the codified affirmations of a specific time and
place, whereas a more modest understanding of the constitution’s expressive function is what
is called for. To this end, a more fluid concept of identity may be required, in which consti-
tutional assertions of self-definition are part of an ongoing process entailing adaptation and
adjustment as circumstances dictate. It is not fluidity without boundaries, however, and
textual commitments such as are embodied in preambles often set the topography upon which
the mapping of constitutional identity occurs.

2.2 Bounded Fluidity

The future of constitutional identity is inscribed in its past. In a landmark Indian case that
reaffirmed that country’s jurisprudential commitment to the idea that constitutional amend-
ments may be declared unconstitutional by the Supreme Court, one of its justices wrote:
‘[T]he Constitution is a precious heritage; therefore you cannot destroy its identity’.5 For
others, of course, the constitution need not be viewed in this way at all. To them it is the
constitution’s deplorable heritage that stands out, in which case its identity perhaps should be
destroyed and reconstituted. Radical abolitionists in the United States, for example, could be
said to have reached such a conclusion. Or, as is likely the case for most people, the consti-
tution’s heritage is, in the cold light of political and social transformation, a mixed blessing,
leaving open the question of how and whether its identity might be changed.

As to the prescriptive component of identity, there is great diversity among constitutions
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regarding the degree of continuity that prevails over time. Formal constitutions display vary-
ing measures of defiance and compliance towards the legacies bequeathed to the founding
generation. While a defiant or confrontational constitution – for example, South Africa’s –
may proclaim its transformational document as a ‘birth certificate of a nation’, its emerging
identity cannot fully escape the past, including some of those aspects that persist as searing
memories in the recollections of its new citizens. Even when a nation experiences a great
rupture in its constitutional development, ‘Some core of shared belief, constitutive of alle-
giance to the tradition, has to survive every rupture’ (MacIntyre 1988: 356; see also
Meierhenrich 2008). And so, along with the fresh commitment to a regime of universalist
aspirations, the South African Constitution includes communitarian obligations that, while
arguably designed with the best of intentions, carry with them the burdens of a complicated
and troubled past.

Much of the mutability of constitutional identity is traceable to the disharmony within the
constitution, but the strands that constitute the tension in this disharmony also set limits on
the nature of the change engendered. Consider in this regard Eamon de Valera, the principal
author of the Irish Constitution, who was at once the embodiment of a democratic vision for
his country, but also, as Bill Kissane (2007: 211) notes, the ‘symbol of the intensely conser-
vative society he presided over for so long’. The democratic ethos of the 1922 Constitution
was retained and expanded in the 1937 incarnation and conjoined with a religious commit-
ment that, while absent in the text of the earlier document, had long been at the core of the
nation’s prescriptive constitution. Just as the 1922 Constitution had not entrenched a consti-
tutional identity within its text, neither had the 1937 version; but it did establish the broad
parameters within which that identity would evolve. Moreover, both the democratic and
Catholic traditions were themselves fractured traditions, which, much like the analogous
developments in India and elsewhere, provided additional impetus for the dialogical engage-
ments that propelled Irish constitutional identity. As problematic as the idea of an immutable
or static identity is, so too is the belief that the modifications of it are unconstrained by the
traditions that carried it to its transformative moment.

2.3 The Dynamics of Dissonance

A dialogical engagement between the core commitment(s) in a constitution and its external
environment is crucial to the formation and evolution of a constitutive identity. In this sense
the identity of any constitution presumes that, as Robert C. Post (2003: 8) notes, ‘[C]onstitu-
tional law and culture are locked in a dialectical relationship, so that constitutional law both
arises from and in turn regulates culture’.

This relationship is an essential element in understanding the ways in which constitutional
disharmony drives the process of identity development and clarification. ‘Those who consti-
tute themselves in writing’, Anne Norton acutely observes, ‘too often remain willfully uncon-
scious of the unending dialectic of constitution. They prefer to see the writing of the
Constitution as the perfect expression of an ideal identity’ (1988: 467). In Turkey, for exam-
ple, the core of the constitution reflected the secular republican vision of its founder, but the
actual constitutional identity of the polity was not irrevocably fixed in the inscribed details of
the document’s provisions.

Thus, the protracted struggle in that country over the right of women to wear headscarves in
institutions of higher learning vividly revealed the interactive dynamics of identity formation.
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Since the time of Ataturk and his attack on the fez and other items of traditional Muslim attire,
garments had become an important symbolic focus for the effort to re-constitute Turkish
national identity. Constitutional amendments adopted in 2008 were a response to an earlier
judgment by the Constitutional Court annulling headscarf-friendly legislation. Passed over-
whelmingly, these amendments reflected the improved political environment for a relaxation
of the more demanding of the regime’s secular requirements, with polls showing over-
whelming support for allowing university students to wear the headscarf. But for the defend-
ers of the divergent Kemalist understanding, the two amendments clearly contradicted the
very foundations of the secular state.

With a decisive 9-2 vote the Constitutional Court agreed, concluding that the amendments
did indeed undermine secularism, ‘the basic principle of the Republic’, and therefore they
were in express violation of the mandate of the Constitution. Subsequent events, however,
beginning with the intense reaction to the Court’s extraordinary action – featuring the claim
that the judiciary had become an impediment to achieving a necessary convergence between
constitutional law and the changing realities of Turkish society – established that this episode
was a single development in an ongoing dialogical process in the evolution of the nation’s
constitutional identity. The rejoinder to the charge that the amendments represented a frontal
assault on the Constitution’s very identity was that identity must be viewed as an evolving
phenomenon, the meaning and vitality of which could only be preserved if its content
reflected significant shifts in societal mores and behavior.

The ruling by the Court did not end the legislative/judicial struggle over identity, as was
made clear by the Court’s later decision not to use its specific power under Articles 68 and
69 to ban the country’s governing party from doing things like generating unconstitutional
amendments allegedly challenging the secular foundations of the state. The episodic and
untidy process of constitutional definition, with its thrusting and counter-thrusting in and out
of courtrooms, has proceeded in tandem with the increasingly evident disharmony between
rules and behavior, and with no obvious or definitive end in sight. That disharmony, whether
manifest in the incongruities lodged within a constitution, or, as in the Turkey case, in the gap
between inscribed commitments and external realities, is the main impulse behind the shap-
ing of constitutional identity.

The written text, which exists beyond the moment of its composition, speaks to the people and their
posterity of their identity and aspirations. It claims to speak to them not as artifacts of the past, but
as present Law. No text, however transcendent, is unmarked by its time. No text, however abstract,
speaks to all circumstances. For all these reasons there will be disjunctions between what is said to
be and what is, between a people and its Constitution. (Norton 1988: 169)

To the extent, then, that the commitment to secularism was constitutive of the Turkish
regime, its specific content would vary over time, tethered to the text, but only loosely, so as
to accommodate the dialogical interactions between codified foundational aspirations and the
evolving mores of the Turkish people. ‘[C]onstitutional law will be as dynamic as the cultural
values and beliefs that inevitably form part of the substance of constitutional law’ (Post 2003:
10).

Of course, the balance of political forces at any given time is always a key variable in how
this all plays out, with the judiciary, as Ran Hirschl (2004a: ch. 6) points out, often serving
as the vehicle through which questions of ‘foundational collective identity’ are addressed.
Whether in Turkey, where secular and non-secular (or at least less-secular) parties compete
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for recognition as the authentic voice of traditional values; in India, where a dominant, inclu-
sive nationalist outlook has regularly been challenged by an alternative view with strong
ethnic aspirations; in Israel, where a persistent and fragile political equilibrium is traceable to
the dual commitments of the nation’s founding; the course of constitutional identity is
impelled by the discord of ordinary politics within limits established by commitments from
the past.

For example, a satisfactory account of Israeli constitutional identity must address how the
competing strands in the political tradition of that society contest against the backdrop of
intersecting historical narratives involving two peoples and an international community very
much implicated in the country’s domestic tribulations. Upholding ‘the values of Israel as a
Jewish and democratic state’, as is required under the Basic Laws, entails multiple dialogic
interactions, with the Supreme Court serving as the main (but not exclusive) recipient ‘of core
collective identity questions’ (Hirschl 2004b: 1858). What these values mean will reflect the
particularities of the Israeli experience, but they also will incorporate universalist aspirations
that, while addressing the needs of specific interests and elites within the society, will also
become a part of the polity’s evolving constitutional identity.

The disharmony internal to a constitutional text will ordinarily not be as prominent as it is
in Israel. Indeed, in many polities it will be deftly obscured in the mists of compromise
language authored by determined constitution-makers. But for the comparative constitutional
theorist, Israel’s evolving formal constitution only renders more transparent than elsewhere a
process that is unusual in that nation mainly for the quality of its translucence. The same
dynamic, however, is in place – if in less bold relief – wherever competing commitments or
aspirations internal to a constitution engage each other while concurrently being deployed in
a dialectical relationship with energized forces in the larger social order. This is, in fact, likely
to be the case wherever we look, with the development of constitutional identity varying to
the extent that internal and external disharmonies are weighted differently as we travel from
country to country.

The uniqueness of the Israeli situation may mean that the various disharmonies that make
up the constitutional reality of the state play out in exceptional ways, but polities constituted
very differently will experience versions involving comparable developmental patterns.
Whether it is Canadian judges seeking to clarify their Constitution’s Section 1 standard of a
‘free and democratic society’ by engaging with what other societies have concluded in refer-
ence to these terms; or Irish judges (and legislators) pursuing strategies for navigating the
turbulent waters of the secular/sectarian divide over the constitutionally sacrosanct protec-
tions for the family, all the while anticipating the inevitable encounters with European family
and privacy law jurisprudence; the quest for a compelling unity will be the common pre-
occupation of all who are concerned with the problem of constitutional identity.

Either by design or by accident, the dissonance in a polity’s formal constitution functions
as a provocation to change. Much of what derives from the discord will have an interpretive
aspect to it – ‘[i[nterpretation … lives in dialectical tension’ (Raz 1998: 180) – although we
would be remiss if this led us to a narrow focus on the activity of courts. The judiciary is of
course a principal actor in the shaping of constitutional identity, but it is rarely a unilateral
actor. As Keith Whittington (2007: 291) explains, ‘The constitutional choices made with the
drafting and ratification of the text only partially covers the field. … A great deal has to be
worked out in subsequent practice, most familiarly through judicial interpretation of the
Constitution but routinely and importantly through political action that construes, implements,
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and extends the constitutional text’ (Whittington 2007: 291). Viewed from a comparative
perspective, Abraham Lincoln’s response to the American Supreme Court’s decision in the
Dred Scott case, in which he summoned non-robed political actors to rectify the errors of the
Court by addressing the most constitutive of all issues facing the nation, seems less remark-
able than it sometimes does in the United States. Although the political incentives for pass-
ing the buck on a regime’s ‘meta-narrative’ from the more transparently political institutions
to the courts has been well documented (Hirschl 2008), a pattern of interactive institutional
involvement in such questions is nevertheless ubiquitous. The contesting strands in a nation’s
constitutional tradition will find their alternative visions embodied in competing power
centers, leading to activity that may serve to clarify the uncertainties surrounding constitu-
tional identity or expand its meaning in a particular direction.

The disharmonic invitation may also extend beyond the nation’s borders. Consider again
the Turkish example. At the time of the Turkish Republic’s proclamation, there was great
uncertainty regarding the retention of the Caliphate, which had been a fixture for centuries in
the governance of the Islamic world. Ataturk wasted little time in abolishing it, but before
doing so, ‘The question of the Caliphate aroused interest far beyond the borders of Turkey,
and brought anxious inquiries, especially from India, about the intentions of the republican
regime’ (Lewis 2002: 262). Similar anxieties are present in the contemporary scene, with
Turkey’s admission into the European Union dependent in large part upon its ability to
persuade the existing members of that body of nations that its internal constitutional policies
were compatible with the professed values of the European Community. The two sides in the
headscarf controversy, for example, were acutely mindful of these distant sensibilities, and
their interpretations of the basic principles of Secularism and Republicanism were developed
to appeal to both foreign and domestic audiences. Indeed, from the American Declaration of
Independence’s gesture to ‘a decent Respect to the Opinions of Mankind’, to the Israeli
Declaration’s embrace of a set of principles that would gain ‘them title to rank with the
peoples who founded the United Nations’, to the framers of the South African Constitution
who provided explicit instructions for aligning their law with the standards of the interna-
tional community, the process of shaping a constitutional identity has entailed dialogical
engagement in several dimensions, including the transnational.

The external aspect occurs as a stage in the adjudicative process, in which one side of a
divided constitutional legacy seeks to benefit from an expansion in the scope of conflict by
having its cause adopted by an extra-territorial body with authority to intervene in a domes-
tic dispute, as famously happened in Ireland with regard to the abortion issue. For the larger
question of identity, this should not, however, be viewed as a simple transference of decision-
making to an external source of authority, so much as it is a step in a multi-pronged consti-
tutional give-and-take stimulated by the imperfections naturally revealed in disharmony.
‘[T]hese imperfections’ are at once ‘the source of our troubles [and] … the source of our
greatness’ (Norton 2008: 469). They may exist as contradictions embodied in a constitutional
text or as the inevitable disjunction between the actual and the ideal provided for in a consti-
tutional document. Constitutional borrowing, the judicial practice of seeking guidance from
foreign sources, offers appealing prospects for overcoming imperfection, but there is, at least
in the United States, fierce opposition to the activity. Often expressed as a warning about the
loss of identity, this fear is not entirely misplaced, although it is not so much a loss of iden-
tity that is at stake as much as it is the direction in which constitutional identity might evolve
through engagement with foreign law. Like all invitations, however, this one can be declined,
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and we should be as interested in the non-acceptances as we are with the acceptances. In both
cases, they will illuminate the jurisprudence of the local court, and through it, the constitu-
tional identity of the larger constitutional order.

2.4 The Balance of Internal and External Disharmonies

Much of the aspirational content of a nation’s specific constitutional identity consists of goals
and principles that are shared by other nations and that are indeed part of a common stock of
aspirations we have come to associate more generally with the enterprise of constitutional-
ism. These aspirations may be described collectively as ‘the inner morality of law’ (Fuller
1964) or the requirements of ‘generic constitutionalism’ (Kahn 2003: 2702) or the ‘universal
norms’ (Katz 1999) implicit in a nation’s discourse of justice. Such norms need to be recon-
ciled with the particularistic commitments of local traditions and practices; the contours of
constitutional identity will to a large extent reflect how these disharmonies get resolved. As
Heinz Klug (2002: 3) notes in his study of South African constitutional framing, ‘[T]he chal-
lenge is to understand the specifics of [a globalizing constitutionalism’s] incorporation into
particular national legal systems as well as to understand the potentially multiple roles that
constitutionalism is playing in the reconstruction of different polities’.

The South African case’s ‘interaction of local participation, context and history with inter-
national influences and conditionalities’ (Klug 2002: 3) provides a textbook example of
dialogic constitution making. The reasons for the international engagement can be character-
ized in various ways, including of course explanations that emphasize the economic advan-
tages to elites within South Africa inhering in the reintegration of the state into the world
community. Nothing in this explanation is inconsistent with alternative accounts that stress
the gain in legitimacy to be anticipated from the clear break from the past that would be
symbolized in an auspicious debut on the world stage. But as the deliberative process that
culminated in a new constitution made abundantly clear, separating from the past is not so
easily accomplished, whatever the benefits associated with it. Incorporating international
standards – for example, equal treatment of individuals under law – within the set of newly
mandated constitutional aspirations would still require reconciliation with a quite different
aspirational legacy that was as intractable as the historical narrative from whence it derived.

A very different angle on the challenge to constitutional design posed by the tension
between universalistic and particularistic demands appears in the effort to adopt a constitu-
tion for Europe. The issue here is also focused on the question of identity, not so much how
extra-national precepts and principles are to be integrated into the jurisprudence of nations
possessing unique histories and ways of doing things, but how – or whether – the distinctive
political and legal cultures of a diverse group of nations can be incorporated within an over-
arching framework of international governance such as to create a constitutional identity for
the new entity as a whole. So far the effort has been more encouraging for constitutional theo-
rists than for politicians.6

By way of contrast, consider India, where the formation of constitutional identity has
advanced quite far in the constitutional jurisprudence of that country. The Indian Supreme
Court has been unusually self-conscious in its use of the concept of constitutional identity.
The Court has done so mainly through elaboration of the controversial doctrine of ‘Basic
Structure’, in which it has designated a number of constitutional features to be of such impor-
tance that it would be prepared to challenge any action, including an amendment to the
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Constitution, perceived as a threat to their existence. Moreover, in the spirit of the multilat-
eralism that serious engagement with the problem would seem to require, it has upheld extra-
ordinary actions by other institutions that were arguably motivated by a proper regard for
constitutional identity.

Understandably, much of the debate in India over judicial enforcement of the basic struc-
ture doctrine has concerned its application to the issue of secularism. The Indian Constitution
was adopted against a backdrop of sectarian violence that was only the latest chapter in a
complex centuries-old story of Hindu–Muslim relations on the Asian sub-continent. Much of
that history had been marked by peaceful co-existence; nevertheless the bloodbath that
accompanied Partition reflected ancient contestations and insured that the goal of communal
harmony would be a priority in the constitution-making process. But it was not the only prior-
ity. If not as urgent, then certainly as important, was the goal of social reconstruction, which
could not be addressed without constitutional recognition of the state’s interest in the ‘essen-
tials of religion’ (Jacobsohn 2003). So deep was religion’s penetration into the fabric of
Indian life, and so historically entwined was it in the configuration of a social structure that
was by any reasonable standard grossly unjust, that the framers’ hopes for a democratic polity
meant that state intervention in the spiritual domain could not be constitutionally foreclosed.
The design for secularism in India required a creative balance between socio-economic
reform that could limit religious options and political toleration of diverse religious practices
and communal development. Taken together, the ameliorative and communal provisions
evince a constitutional purpose to address the social conditions of people long burdened by
the inequities of religiously inspired hierarchies.

Over the years this constitutional equilibrium has come under repeated assault from differ-
ent locations on the political spectrum, with the greatest challenge issuing from the Hindu
right. The Supreme Court’s main response has been to declare secularism a ‘part of the basic
structure of the Constitution and also the soul of the Constitution’.7 Describing the commit-
ment to secularism in this dramatic way added a notable rhetorical flourish to a landmark
decision in Indian jurisprudence, but it also suggested that the same concern with constitu-
tional identity that lay behind the Court’s earlier rulings on unconstitutional amendments
generated the outcome in the secularism case. To be sure, there is no reason to think that a
judicial reference to the ‘soul of the Constitution’ was used with any awareness of debates in
the 17th and 18th centuries (or indeed as far back as Plato) over the significance and place of
the soul in determining personal identity, but there is every reason to suppose that its usage
was intended to mark secularism as critical to Indian constitutional identity.

Indian secularism, however, poses an interesting challenge for a theory of identity. We might
call it the ‘presumption in favor of settled practice’ problem. We want to retain the idea of
prescription without having to embrace a correspondence logic that requires us to extend the
legitimacy of the constitution to the society of which it is a part. But when reviewing the debates
about religion and politics at the Constituent Assembly and the various judicial pronouncements
on the subject over the years, one sees very clearly that a principal purpose behind the Indian
commitment to secularism was to challenge an entrenched way of life and to modify it in the
direction of a democratic way of life rooted in equality. In a very real sense the constitutional
‘soul’ was intended to be ornery, projecting an identity that was at once confrontational and
emblematic of the document’s abiding commitments. The concept of identity is often associated
with the idea of continuity rather than transformation. How then are we to explain the expan-
sive ambitions of the soulful concept at the core of Indian constitutional design?
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There are two points to be made in response. First, constitutional identity can accommo-
date an aspirational aspect that is at odds with the prevailing condition of the society within
which it functions. The prescriptive constitution might suggest that what is must be (identity
as pure discovery), but a strictly positivistic inference need not be drawn from the principle
of inheritance. In the case of India’s constitutional framers, the prevailing social structure,
while deeply rooted in centuries of religious and cultural practice, was contestable in accor-
dance with sources from within the Indian tradition that are also a part of the prescriptive
constitution. As H. Patrick Glenn (2000: 17) observes, ‘Opposition to a tradition may be …
conducted within the tradition itself, using both its language and its resources (the struggle
from within)’.

History revealed disharmony within established traditions and between the dominant
strand and the society. ‘One of the remarkable developments of the present age’, wrote Nehru
(1997: 515) shortly before independence, ‘has been the rediscovery of the past and of the
nation’. Nehru was one of several delegates at the Constituent Assembly to invoke the name
of Ashoka, the third king of the Mauryan dynasty in the third century BC, and a legendary
figure whose famous edicts have endured as a source of moral and ethical reflection for more
than a millennium. Used both as an emulative model for behavior towards society’s destitute
and as a basis for criticizing the Hindu nationalist rejection of Indian nationhood as rooted in
a composite culture, the Ashokan example shows how continuity in the construction of a
constitutional identity can draw upon alternative (and even dissenting) sources within one
tradition, and then re-constitute them to serve at times as a reproach to other strands (and their
societal manifestations) within the same tradition.

A defense of secularism as a central feature of the Indian Constitution’s basic structure
inevitably finds people differing in the meanings they assign to this consensus fundamental
commitment. For example, the Hindu right has often assured Indians that it accepts the consti-
tutional centrality of secularism, which it embraces as a version of the strict separationist
model endorsed by many in the United States, and which it contrasts with the ‘pseudo-secu-
larism’ championed by its political opponents. The latter include the justices on the Supreme
Court, most of whom have incorporated the differing perspectives of Gandhi, Nehru,
Ambedkar and others to articulate a uniquely Indian understanding that has been aptly
described by Rajeev Bhargava as ‘contextual secularism’. At the core of this position is the
strategy of ‘principled distance’, which, according to Bhargava (1998: 515) means that ‘[T]he
State intervenes or refrains from interfering, depending on which of the two better promotes
religious liberty and equality of citizenship’. Thus, the specific forms that secular states take
should reflect the particular constitutive features of their respective polities. In India this
means (as is so enshrined in the Constitution) that for certain purposes – for example, estab-
lishing separate sectarian electorates – the state cannot recognize religion, but for others – for
example, establishing a limited regime of personal laws – it may do so. The state need not
relate to all religions in the same way; the bottom line, however, is that public policy regard-
ing intervention, non-interference, or equidistance be guided by the same non-sectarian prin-
ciple of equal dignity for all.

The process by which this concept of secularism emerged as a mark of constitutional iden-
tity, then to be extended protected status under the Court’s basic structure jurisprudence, is
roughly analogous to the dialogical formation of personal identity. Much as a self evolves inter-
actively within the specific contours of its environment, India’s constitutional identity, as
refracted through the determinative lens of secularism, is the product of historically conditioned
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circumstances in which choices are limited by the dual realities of complex communalism and
religiously inspired societal inequality. The nation as an ‘idea of continuity’, in which, as
Burke said, a constitution discloses itself ‘only in a long space of time’, can go far to explain
how the main outlines of a secular identity are discoverable as a contingent part of the polit-
ical and moral order. But within these broad outlines is considerable space for inventive
statesmanship, as is illustrated not only in the work of the Constituent Assembly, but also in
the earlier efforts of the Indian National Congress culminating in such documents as the
Nehru Constitutional Draft of 1928 and the Karachi Resolution of 1931.8

Secularism’s designation as a basic structure makes it, in the words of a former Indian
Chief Justice, ‘immutable in relation to the power of Parliament to change the Constitution’.9

The constitutional theorist, Jed Rubenfeld (2005: 9), has described ‘[r]adical interpretation …
[as] a new interpretation of the basic principles or purposes behind a constitutional provision’.
In relation to Indian constitutional secularism, a radical move is one that seeks to replace the
commitment underlying this basic structure with something fundamentally different. The
Chief Justice’s comment in 2000 was made in response to an initiative of the BJP-led govern-
ment to establish a National Commission to review the Constitution and to make recommen-
dations for change within the constraints of basic structure. For those who suspected the
intentions of the Hindu nationalists in power, the concern was not that the Commission would
consign secularism to oblivion, but that the commitment would in effect become a victim of
identity theft. If, for example, it were denuded of its ameliorative content, or rendered incom-
patible with public policies protective of religious minorities, then there would be reason to
worry about a fundamental transformation in the concept’s essential meaning. Were secular-
ism to be redefined to implement the principle of non-cognizance of religion (in other words,
strict separation), this development would mark a substantial change in constitutional iden-
tity.

3 CONCLUSION

If constitutions are distinguishable according to the degree to which their internal dishar-
monies are deeply inscribed, so too are they diversely situated commensurate with their rela-
tionship to the surrounding social order. For example, the constitutional texts in polities such
as India, South Africa, and Turkey display an aggressive stance toward entrenched societal
structures, whose existence became suspect under the provisions and ethos of the document
adopted in those polities. To be sure, in each of these places status quo interests were not left
bereft of constitutionally sanctioned recourse to defend their interests, but the balance
between internal and external disharmonies was weighted more heavily towards the latter,
such that the earliest constitutional identity in the three countries possessed a fairly unam-
biguous confrontational character. As the course of constitutional politics unfolded, the disso-
nance within the document (a reflection of divisions within the society) served to mitigate or
restrain the movement toward an unalloyed realization of the identity embodied in the domi-
nant official ethos of constitutional militancy.

Finally, consider the American Constitution. On its face, the 1787 document can scarcely
be called confrontational with respect to the institution of slavery; indeed, there is language
that is clearly complacent towards its existence. But even that language – requiring, for exam-
ple, the end of the slave trade in 20 years – indicates a level of internal disharmony that is at
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least consistent with the many contentious debates surrounding that issue during the framing
of the Constitution. Once, however, the constitutional order is widened to include a philo-
sophical tradition that incorporates the nation’s founding document, American constitutional
identity assumes an aspirational dimension incompatible with the holding of human beings as
property. This was the view held by Abraham Lincoln and eventually Frederick Douglass, both
of whom in effect emphasized the profound discordance between constitution and social order.

One need not adopt their aspirational perspective – and many progressives in their time as
well as prominent scholars in ours have not – to recognize the dynamic through which an anti-
discrimination principle became a fundamental component of American constitutional iden-
tity. In contrast with India and Turkey, over the years the American document (if not always
its interpretation) took on a more aggressive stance towards entrenched interests, at least
those implicated in the most egregious of the society’s inequalities. The Civil War and the
amendments that followed in its wake either radically reconstituted the American polity or
enabled it in time to make due on its inaugural promise. Yet the dialogical interaction of inter-
nal and external constitutional disharmonies is discernible regardless of one’s interpretive
preference. Thus, codification by the post-war amendments of the principle of equal treatment
was a signal moment in the development of American constitutional identity, marking the
official ascendance of the universalist strand in the nation’s conflicted constitutional tradition.
But the system’s highly fragmented distribution of political power guaranteed that the other
more particularistic strand in that tradition would not lack for institutional muscle as its advo-
cates fought to undermine the constitutive significance of the changes wrought through the
amendment process. The constitutional identity of the text may have changed, but the consti-
tutional identity of the American people (citizens and public officials) was only beginning its
transformation. Ultimately, stability in the identity of the constitutional order depended on
convergence of the two.

The uniqueness of the American and Indian stories should not obscure the fact that the
dynamic through which a constitutional identity emerged through the challenges of political
and legal contestation is remarkably similar to what has and is occurring in polities very
different from the United States and India. A high priority for comparative constitutional
scholarship in the years ahead is to examine the validity and limitations of this claim in a
multitude of constitutional settings.

NOTES

1. I use the word ‘commitments’ in the sense employed by Jed Rubenfeld (2005: 112), who distinguishes it from
‘intentions’, the latter term lacking the temporally extended dimension that creates constitutional obligations.

2. DuPlessis v DeKlerk, 1996 (3) SA 850.
3. Or as Sanford Levinson (1988: 124) observes, ‘[T]he Constitution can be said to be a model instance of what

the philosopher W.B. Gallie has labeled an “essentially contested concept”’.
4. Ibid. 79.
5. Minerva Mills, Ltd. v Union of India, AIR 1980 SC 1789, 1798; emphasis added.
6. See, for example, the entries in the special issue on the proposed European Constitution published in the

International Journal of Constitutional Law in May 2005.
7. S.R. Bommai v Union of India, at 143. This is the leading Indian case on secularism. In it the Court upheld the

authority of the Central Government to dismiss the elected governments in three states because of the alleged
failures of their administrations in implementing and respecting the constitutional commitment to secularism. By
upholding the deployment of emergency powers under Article 356, the Court agreed that these governments had
not acted ‘in accordance with the provisions of the Constitution’. Article 356 had been modeled after the
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American Guaranty Clause (Article IV, Section 4), but the willingness of the Indian Court to confront the ques-
tion of identity contrasts sharply with the American Supreme Court’s reluctance to engage it.

8. These documents addressed in particular the rights of minorities to their own culture and religion. But the
prescriptive constitution is not inscribed only in official documents. A constitutional identity expresses as well
important – and continuous – developments in the private sphere that are integral to the dialogical process of
identity formation. In India this includes the very long tradition of reform movements within the various Hindu
communities that helped shape the Constitution’s commitment to socio-economic reconstruction. See in this
regard Heimsath (1964).

9. M.N. Venkatachaliah, ‘There are Some Things of Eternal Verity’, Interview in Frontline, 17, February 19, 2000.
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9. Citizenship and the boundaries of the constitution
Kim Rubenstein and Niamh Lenagh-Maguire

1 INTRODUCTION

Citizenship is a prime site for comparisons between different constitutional systems, for the
idea of citizenship, and the ideals it is taken to represent, go to the heart of how states are
constituted and defined. Who is governed by the constitution? What are the boundaries of
the constitution? The definition of the class of ‘citizens’ of a state and the identification of
their rights, privileges and responsibilities is one way to answer these questions, and is a
core function of national constitutions and a central concern of public law. In this chapter,
we consider several written constitutions and attempt to convey some of the diversity in
constitutional approaches to this fundamental and universal project for nation states.

It is tempting to suggest a thematic approach in this chapter by providing labels to the
different constitutional models we discuss that are not country-specific. These could be
‘constitutional’, ‘quasi-constitutional’ and ‘statutory models’ of citizenship but, as the case
studies we examine illustrate, complexities arise in asserting such categories. Instead, the
goals of the chapter are fairly modest: the aim is to present, briefly, a selection of consti-
tutional approaches and to examine how those different systems have dealt with similar
issues. We then make some preliminary suggestions about what these examples reveal
about constitutional citizenship, and about the process of comparing constitutions.

Given this chapter is not a comprehensive survey, we have chosen a small number of
countries that meet two criteria. The comparator nations, Australia, Canada, the United
States of America and Israel all have written constitutions (in some form) and they each
have a history of extensive managed migration, which has made citizenship an evolving
and contested concept.1 Drastic changes in the composition of national communities has
led to prolonged re-examination of what it means to be a ‘citizen’ in a diverse, multicul-
tural society, both in terms of the liberal democratic challenges described influentially by
Will Kymlicka,2 and in the narrower sense of citizenship as a legal status that needs to
adapt to the changing needs of those who hold it.3 They are also nations sharing a British
legal ancestry, yet have each diverged markedly, and in different ways, from that common
heritage. Three of these comparator nations are federations, adding a further level of
complexity to constitutional citizenship, since citizenship in federal nations can also denote
multiple levels of legal and political membership.4 There may be lessons in these multi-
valenced forms of citizenship for constitutional ideas of membership more broadly; as
Vicki Jackson has suggested, federalism may provide ‘structures for contesting visions of
citizenship over time, as well as for a positive model of the possibility of multiple but
compatible citizenships’.5
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2 CITIZENSHIP AND THE TEXT OF NATIONAL CONSTITUTIONS

We begin by examining the place of citizenship in the text of national constitutions, and other
key structural aspects of constitutions that bear on what it means, in constitutional terms, to
be a citizen. While the text of the constitution is a convenient place to begin, in all of the juris-
dictions considered there is considerably more to the constitutional concept of citizenship
than is evident from the text alone. This is one reason why ‘constitutional citizenship’ is not
necessarily a neat descriptor in itself.

Australia is a suitable place to begin because it is the constitutional context with which we
are most familiar. Familiarity and acculturation within a particular constitutional system
affect the way in which ‘comparativists’ approach other systems, so presenting the Australian
Constitution first is one way of making our perspective more visible.

2.1 Australia

The Australian Constitution does not refer to the status of ‘citizen’ in relation to native-born
or naturalized people of the Commonwealth. The ‘people’ are referred to in several places.
Elsewhere the people who are entitled to vote are described as ‘electors’. In harmony with the
notions of the time, the Constitution refers to the national status of Australians as that of ‘a
subject of the Queen’.6

The Australian Constitution does not define Australian ‘citizenship’, nor does it classify
the people to whom it applies in terms of their status as Australian citizens.7 Rather, the
Constitution refers to a number of other status-based categories – ‘subjects of the Queen’
(reflecting Australia’s position in the British Empire);8 ‘residents of a state’ (reflecting the
federal structure of the Commonwealth of Australia)9 and ‘aliens’.10 Significantly, the word
‘citizen’ appears only once in the Australian Constitution, in a provision dealing with the
disqualification of a ‘citizen of a foreign power’ from being elected to the Federal
Parliament.11 (This rule is discussed in more detail below.) However, the Constitution clearly
contemplates there will be distinctions between people in Australia based on their status as
‘aliens’ and ‘non-aliens’.12 The Federal Parliament is given the power to make laws with
respect to ‘naturalisation and aliens’ (the aliens power), which it has relied upon to legislate
first for the naturalization of British subjects in Australia and, since 1948, for a statutory form
of Australian citizenship,13 as well as enacting laws dealing with the terms on which ‘non-
citizens’ may enter and remain in Australia and the removal of ‘unlawful non-citizens’.14

Despite the apparent silence of the Australian Constitution on the topic, Australian citi-
zenship has a constitutional dimension. The High Court appears to have accepted, without
deciding expressly, that the Parliament’s power to make laws with respect to naturalization
and aliens is broad enough to support the creation of a statutory form of Australian citizen-
ship.15 The Court has also stressed that the legal status of Australian citizenship is purely
statutory. However, as Justice Gaudron observed in Chu Kheng Lim v Minister for
Immigration, Local Government and Ethnic Affairs, the statutory concept of citizenship is
both constitutionally unnecessary and constitutionally useful:

Citizenship, so far as this country is concerned, is a concept which is entirely statutory, originating
as recently as 1948. It is a concept which is and can be pressed into service for a number of consti-
tutional purposes. But it is not a concept which is constitutionally necessary, which is immutable or
which has some immutable core element ensuring its lasting relevance for constitutional purposes.16
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This reference to the ‘pressing into service’ of citizenship for constitutional purposes is
apt. Both statutory citizenship and concepts of constitutional nationality or ‘membership’
have been central to the High Court’s development of constitutional doctrine, particularly
with respect to the limits of the Parliament’s power to treat particular classes of person as
‘aliens’,17 the Executive’s power to do the same,18 and the constitutional rights implications
of a person’s status as a ‘citizen’ or member of the Australian community.19 Therefore, there
is a constitutional citizenship in Australia even though the word citizen does not appear, and
so to this extent it is ‘quasi constitutional’, yet in other ways it reflects a ‘statutory model’ as
most of the practical consequences of citizenship are legislative.

2.2 Canada

Canada too reflects a mix of a ‘quasi constitutional’ and ‘statutory model’ of citizenship.
Canada’s Constitution, like Australia’s, does not define Canadian citizenship. The boundaries
of citizenship are left largely to the legislature to define – the Canadian Federal Parliament is
given power to make laws with respect to ‘naturalization and aliens’, and in the mid-20th
century legislated in reliance on that power to create a purely statutory form of Canadian citi-
zenship.20

Unlike the United States, whose Constitution reflects its revolutionary origins and the
clear separation of the new federation from its colonial past, Canada’s path to constitutional
independence was a much longer, more incremental one.21 The political and legal imperatives
that made it desirable to include a definition of citizenship in the United States Constitution
(see discussion below) do not have clear equivalents in the Canadian constitutional experi-
ence. Like some of the discussion at the Australian Federation Conventions, the Canadian
Confederation debates reveal the clear wish of the prospective members of the Confederation
to retain their allegiance to the British Crown. As the Hon. Sir Etienne-Pascal Tache is
recorded as having told the Confederation Debates, Confederation was imperative if
Canadians ‘desired to remain British and monarchical, and … desired to pass to our children
these advantages’.22

While the Canadian Constitution does not create a constitutional form of citizenship, it has
played an important role in shaping the substantive legal content of Canadian citizenship, and
the British-subject status that preceded the creation of a statutory form of citizenship. Within
fifty years of the enactment of the British North America Act, cases concerning the rights of
persons of Chinese descent who had been naturalized as British subjects in Canada were
heard. In a case concerning a British Columbia statute that prevented people of Chinese
descent being employed in mines, the Privy Council held that it was exclusively within the
power of the Federal Parliament to make laws with respect to ‘naturalization and aliens’, and
that power should be interpreted broadly to include the power to make laws about ‘the rights
and privileges pertaining to residents in Canada after they have been naturalized’.23

More recently, the adoption of the Canadian Charter of Rights and Freedoms has given
additional meaning and depth to the statutory concept of citizenship in Canada. First, the
Charter guarantees that ‘citizens’ enjoy certain rights. (We consider the relationship between
citizenship and the Charter in more detail below.) Secondly, and less certainly, there may be
a constitutional concept of citizenship based in the Canadian Charter. The Federal Court of
Appeal ruled in 2000 that although the Canadian Charter refers to ‘citizens’, that concept has
no meaning apart from that created by statute.24 Taken at face value, this decision suggests
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that the Charter protects the rights of a class of people defined by statute and is capable of
legislative redefinition. On that reasoning, the legislature is given the power to determine the
extent of the constitutional protection of individual rights, by widening or narrowing the defi-
nition of the class of ‘citizens’. There is a risk that if the legislature could redefine those who
are the beneficiaries of Charter rights, one would think that, analogously, it could also redefine
‘Government’ and thereby immunize itself from Charter obligations.25

Galloway and others have argued that such an interpretation is untenable, and that ‘citizen’
in the context of the Charter must have some constitutional meaning independent of the statu-
tory framework established by the legislature.26 Indeed there may be similarities here with the
High Court of Australia’s elucidation of a constitutional concept of ‘membership’ of the
Australian community that is distinct from, but may control, the statutory status of citizenship.27

2.3 United States of America

Citizenship in the United States is given an explicit constitutional dimension by the
Fourteenth Amendment to the US Constitution, and is the only country which has a ‘consti-
tutional citizenship’ as it provides, at § 1:

All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citi-
zens of the United States and of the State wherein they reside. No State shall make or enforce any
law which shall abridge the privileges or immunities of citizens of the United States.

Prior to the insertion of the Fourteenth Amendment, as Lawrence Tribe has noted, the US
Constitution maintained a ‘tactful silence’ on the topic of citizenship.28 That silence became
untenable following the US Supreme Court’s holding in Dred Scott v Sandford that former
slaves, and their descendants, were not citizens of a state or of the United States.29 The
Fourteenth Amendment was intended to implement civil rights reform by preventing it from
being overturned by the Supreme Court or Congress, and to render unconstitutional other
attempts to deprive African Americans of the rights that they enjoyed by virtue of their citi-
zenship30 and is understood principally as a constitutional response to the Supreme Court’s
decision in Dred Scott v Sandford. Justice Taney, delivering the opinion of the Court, held
that, as a result:

no State can, by any act or law of its own, passed since the adoption of the Constitution, introduce
a new member into the political community created by the Constitution of the United States.31

We examine the reasons for including a constitutional definition of citizenship in the
United States Constitution, and their impact on the constitutional meaning of citizenship, in
our discussion of different models of citizenship definition, further below.

The Court has accordingly explored the meaning of the amendment by reference to the
legal principles that applied prior to its commencement. On this basis, a person born in the
United States is clearly a citizen by virtue of Article 1, notwithstanding the citizenship of their
parents or their parents’ eligibility to be naturalized.32 However, the phrase ‘subject to the
jurisdiction thereof’ has been held to limit the constitutional conferral of citizenship to people
capable of coming within United States jurisdiction, and to thereby exclude the children of
diplomats and of enemy aliens in hostile occupation,33 as well as members of Indian tribes
who remained subject to tribal law.34
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Reading the Fourteenth Amendment in the context of the fairly limited goals of its drafters
has had significant consequences for the scope of the protection afforded to the ‘privileges or
immunities’ of US citizenship. In a group of consolidated test cases (the Slaughterhouse
Cases35), the Supreme Court held, by majority, that while nothing in the Fourteenth
Amendment displaced the distinction between federal and state citizenship,36 the Amendment
had clearly been intended to invert the rule in Dred Scott.37

It is quite clear that there is a citizenship of the United States, and a citizenship of a state,
which are distinct from each other, and which depend upon different characteristics or
circumstances in the individual.38

Citizenship of a state became dependent on federal citizenship. As a result of the
Fourteenth Amendment, citizenship of the United States became, at least formally, ‘para-
mount and dominant instead of being subordinate and derivative’.39 However, because
Article 1 of the Fourteenth Amendment refers to ‘the privileges or immunities of citizens of
the United States’, a majority held that the protection offered by the clause was limited to
privileges or immunities ‘which owe their existence to the Federal Government, its National
character, its Constitution, or its laws’ and not to the privileges and immunities of state citi-
zens.40 The privileges or immunities of federal citizenship are limited,41 in contrast to the
robust interpretation afforded the due process clause of the Fourteenth Amendment (which
does not depend on the status of citizenship). While the US Constitution is the strongest
example of a ‘constitutional citizenship’ in the sense of referring specifically to it in the text
of the constitution, it is in fact the due process clause that does most of the work in this area.
(We develop our discussion of US citizenship and rights below.)

2.4 Israel

Israel has not adopted a unitary, freestanding constitutional document. However, over the
course of Israeli statehood a collection of instruments have come to be accorded constitu-
tional status and can be categorized as ‘quasi constitutional’. In 1948, the Knesset decided
that rather than drafting a constitution for the new state of Israel immediately, it would task
the parliament’s Constitution, Law and Justice Committee with preparing a constitution piece
by piece (the Harari decision). The Knesset began to enact Basic Laws with respect to the
organization of national government and, latterly, personal rights. While the Basic Laws are,
in effect, applied by courts as though they were parts of a national constitution,42 there
remains no formal basis on which those laws take precedence over other legislation passed
by the Knesset,43 nor have the Basic Laws yet been consolidated into one complete docu-
ment. Accordingly, we examine the role of citizenship as a political ideal in Israel, and the
relationship between citizenship laws and the Basic Laws, rather than examining constitu-
tional rules that directly control Israeli citizenship.

Given that citizenship is one of the constitutive ideas in any nation state, issues of nation-
ality and citizenship take on a particular significance and complexity in Israel, given the
unique cultural, historical and religious context in which the state was formed. Israel was
founded as a place to which members of the Jewish Diaspora would be welcome to return. It
was always contemplated that ‘the renewal of the Jewish State in the Land of Israel … would
open wide the gates of the homeland to every Jew’,44 that people who identified as Jewish
would want to become members of the Israeli community and that identity would give them
the right to enter and remain there. As Ayelet Shachar notes, ‘immigration also serves as an
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important strategy in the project of nation building, and a means to affect the demographic
balance between Jews and non-Jews occupying the land’.45

A Jewish person’s right to return to Israel is legally separate from their right to Israeli citi-
zenship. The Law of Return establishes the ‘right of aliyah’ (right of return).46 The Law of
Return also provides:

Every Jew who has immigrated into this country before the coming into force of this Law, and every
Jew who was born in this country, whether before or after the coming into force of this Law, shall
be deemed to be a person who has come to this country as an oleh under this Law.47

The Nationality Law deals with the acquisition of the status of an Israeli national, whether
by return, by residence in Israel, by birth or by naturalization.48

Citizenship in Israel has, since the formation of the state, played a key role in nation-build-
ing, by both defining the boundaries of the nation state and encouraging a sense that the citi-
zens of Israel were engaged in a common Zionist venture. The Law of Return has been
regarded as one of the fundamental laws, which may also be considered in some senses as
quasi-constitutional, expressing the raison d’etre of Israel as a Jewish State.49 As Suzi Navot
argues:

From the national perspective, the conditions prescribed for obtaining citizenship are determinative
for the character of the state, and important also from a demographic perspective. The preservation
of a Jewish majority among Israeli citizens is largely dependent upon a policy of granting citizen-
ship that expresses clear preferences for Jews.50

3 DIVERGENT CONSTITUTIONAL APPROACHES TO 
CONTEMPORARY ISSUES IN CITIZENSHIP LAW

Having examined and briefly compared the constitutional rules and principles governing citi-
zenship in a range of immigration-receiving countries, with ‘constitutional’, ‘quasi-
constitutional’ and ‘statutory’ forms of citizenship, we now consider how those constitutions
have shaped and controlled legal responses to a range of challenging citizenship issues and
the extent to which their different forms necessitate certain outcomes for questions like: who
is governed by the constitution, and what are the boundaries of the constitution?

3.1 Defining Citizenship

It will be apparent from our brief examination of the text of the Australian, Canadian, United
States and Israeli constitutions that, in most cases, citizenship is conspicuous in its absence.
The express definition of citizenship in the Constitution of the United States stands out as an
example of a relatively rare constitutional choice.

There is a range of legal and historical factors that might lead some nations to entrench
definitions of citizenship at a constitutional level, while others leave the bare legal meaning
of citizenship to be determined, and re-determined, via sub-constitutional laws. Constitutional
definitions of citizenship might be associated with a traumatic social, political or constitu-
tional event; such definitions might be seen as protective against particular kinds of feared
abuse. For example, the United States Supreme Court has accepted that s 1 of the Fourteenth
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Amendment was intended to remedy a specific issue – the constitutional vulnerability of
black citizens.51 However, defining citizenship in a constitution is not the only, or necessar-
ily the most effective, way of ensuring that citizenship is a protected, and protective, status.
There are myriad examples of more recently drafted constitutions, which have also grappled
with radical reconceptions of the nation after colonialism, crisis or civil war, but have still
devolved some choice about the meaning of citizenship to the legislature, while dealing in
more detail with the particular constitutional rights that will be associated with citizenship.
See, for example, s 20 of the Constitution of the Republic of South Africa,52 or Section II of
the Constitution of the Republic of Kazakhstan.53

Arguably, the absence of a narrowly defined, constitutionally entrenched definition of citi-
zenship facilitates much-needed flexibility, particularly for countries such as those we have
focused on in this chapter, with high levels of immigration. Australia and Canada have been
able to manage the transition from British subjecthood to independent citizenship without
constitutional amendment, although, at least in Australia’s case, not without constitutional
upheaval.

Until Australia’s Federal Parliament exercised its legislative power to create a statutory
form of Australian citizenship in 1948, Australians’ citizenship or nationality status was
‘British subject’. At common law, British subject status depended on a person’s allegiance to
the Crown,54 with birth within the dominion of the Crown being generally determinative of
such allegiance.55 In addition to the common law principles governing subjecthood (codified
to some extent under British law by the turn of the 20th century56), Australia had some capac-
ity to control the conferral and recognition of British subject status, and in particular to
discriminate against certain British subjects on the basis of their race.57 The Australian
Naturalization Act 1903 (Cth) was predominantly intended to provide a mechanism for selec-
tively naturalizing people in Australia based on their ethnic origin.58 As Helen Irving has
observed, the capacity to deny access to Australian citizenship based on colour remained a
central concern of both sides of the Federal Parliament when, in 1948, it passed the Australian
Citizenship and Nationality Act 1948 (Cth):

While British subject status was intended to be a wide and generous embrace, an attribute of birth,
a common fellowship of allegiance, a matter of good character and sportsmanship, it had always
been a matter of race for Australians.59

The statutory concept of Australian citizenship has endured since 1948, although the rules
governing the status have been subject to extensive modification.60 The racially motivated
imperative to limit the conferral of citizenship has been replaced by other normative judge-
ments about what makes a person suitable to be an Australian.61 In this respect, the
Constitution has afforded the Parliament considerable scope to adapt Australia’s citizenship
regime to suit prevailing political ideals, in part because the Constitution does not impose any
express restriction on how Australian nationality should be regulated.

Similarly, Canada’s constitutional instruments do not define citizenship, but statutory
concepts of citizenship and nationality played an important role in shaping Canadian nation-
hood post-Confederation. In this context, the constitutional similarities between Canada and
Australia were echoed in their similar parallel legislative approaches to citizenship and natu-
ralization. Both countries enacted immigration-restricting laws early in the 20th century
designed to restrict membership of their respective communities to white British subjects.62

Both countries enacted legislation based on the cooperative nationalization scheme established
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under the British Nationality and Status of Aliens Act 1914,63 but did not extend recognition
and reciprocal nationality rights to British nationals from Commonwealth countries other
than those from the United Kingdom.64 Later, after the Second World War, the Canadian
government proposed a bill to create a statutory form of Canadian citizenship.65 The
Canadian Bill was, in effect, a catalyst for reform of nationality laws in a range of countries
throughout the British Empire, including Australia. Following a conference of legal experts
from various parts of the Commonwealth in London in 1947, the Australian Government
followed Canada’s lead, introducing the Nationality and Citizenship Act 1948 (Cth).66

Donald Galloway has argued that the Canadian response to attempts by the British
Parliament to ‘imperialise’ British nationality should be seen in the context of efforts by a
number of Dominions to ‘assert their developing status as independent countries rather than
colonies’, at a time in which ‘authority over the political status of Canadians was seen as a
vital toehold in the climb towards independence’.67 In Galloway’s analysis, the Immigration
Act 1910 and the Canadian Nationals Act 1921, in which the existing rules governing British
nationality were essentially re-enacted in a modified Canadian-specific form, were attempts
to derive strategic and political benefits by being seen to exert control over Canadian nation-
ality, within the confines of the Parliament’s constitutional legislative power, and to
strengthen Canada’s claim to independence from colonial rule.68 Legislating to create a
specifically Canadian form of citizenship enabled Canada to nominate a ‘Canadian national’
to the International Court of Justice – an instance in which ‘the concept of citizenship is
invoked not to express a relationship between the individual and the state or amongst
members of a political community, but to accord to Canada a benefit accorded to other
autonomous and independent countries’.69

3.2 Birthright Citizenship

In the creation of any legal status, the rules governing eligibility and inclusion are crucially
important, for apart from their most obvious gate-keeping function – determining who is in
and who is out – these rules affect the substantive and normative qualities of the status itself.
When the eligibility criteria for citizenship are perceived as under- or over-inclusive, the
normative content of citizenship may be affected. As Peter Spiro has written, ‘inclusion
waters down the strength of national identity’;70 under-inclusiveness, however, can also be
perceived as socially divisive and unjust.71 Jus soli citizenship rules, for example, mean that
a person born within a state’s territory becomes part of the privileged class of citizen-insid-
ers irrespective of their subsequent relationship with the state, whereas a person who has a
stronger connection with a nation (for example, through long-term residence) but happens to
have been born outside its territory does not have the same legal status.72 Similarly, jus
sanguinis rules allow the transmission of valuable membership titles to persons born outside
a national community, in circumstances where inheritance of that membership title may be
the strongest link between the citizen and the state, whereas people who are in other respects
members of that community lack formal membership rights and, crucially, lack the capacity
to transmit membership rights to their children.73

In terms of eligibility for citizenship, states have historically had a limited range of rule-
bases to choose from. Citizenship is generally attained either by birthright or by naturaliza-
tion. The distinction between recognition of nationality on the basis of the jus soli or the jus
sanguinis has been translated into constitutions and citizenship laws worldwide.74 Both
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involve the recognition of citizenship by attribution based on the circumstances of a person’s
birth and their connection at birth with the nation – either by virtue of having been born
within its boundaries or being the descendant of a citizen. However, clearly whether a state
adopts a jus sanguinis or jus soli conception of birthright citizenship has significant conse-
quences for individuals and for national communities.

The United States is the only country of those considered in this chapter that constitution-
ally entrenches birthright citizenship. Of itself, this is significant in terms of comparative citi-
zenship law; it is even more so given that the form of birthright citizenship that the US
Constitution entrenches is based on jus soli. As explained above, the Fourteenth Amendment
provides that ‘[a]ll persons born or naturalized in the United States, and subject to the juris-
diction thereof, are citizens of the United States and of the State wherein they reside’.75

Subject to the limited exceptions derived from the scope of the United States’ ‘jurisdiction’
for the purposes of this clause,76 a person born on United States soil is a citizen, irrespective
of their parentage. As Ayelet Shachar argues, ‘the arbitrary fact of birthplace is elevated to an
absolute norm: if the accident of birth occurs within the territory, then that child is one of us;
if not, she is a total stranger, an outsider, a non-citizen’.77

The citizenship status of children born to US citizen parents outside US territory is more
problematic. ‘Are they “natural born citizens,” eligible for the presidency? Or do they fall into
a constitutional twilight zone, neither “natural born” nor “naturalized,” but nonetheless citi-
zens.’78 This question is significant not just for a person’s access to citizenship by birthright,
but because it also determines the ultimate extent of their participation in federal politics, as
we will see below. In Wong Kim Ark, the Court considered that as the Fourteenth Amendment
does not deal with the citizenship status of children born to US citizen parents outside US
territory, that is a matter left ‘to be regulated, as it had always been, by Congress in the exer-
cise of the power conferred by the Constitution to establish an uniform rule of naturaliza-
tion’.79 The Court has upheld Congress’ power to confer such citizenship subject to
conditions, provided that those conditions are ‘not unreasonable, arbitrary or unlawful’.80

Statutory rules are used to ameliorate some of the under-inclusiveness of this rule,81 but
nothing can easily be done to remedy its perceived over-inclusiveness. While many other
countries have long since abandoned or at least significantly curtailed their recognition of
birthright citizenship based on a person’s place of birth, jus soli citizenship survives in the
United States because it is constitutionally protected. Amendment of the constitutional rule
has been proposed frequently, but the necessary legislative steps have never been seriously
attempted.

In the absence of explicit constitutional conferral of birthright citizenship, it is clearly a
much more malleable and uncertain entitlement. In Australia and Canada, where citizenship
is largely constructed and controlled by statute, national constitutions have been held to offer
only very limited protections for, or entitlements to, birthright citizenship. In Australia, where
statutory citizenship has, since 1986, been based largely on a jus sanguinis model (with a
limited form of birthright citizenship for children born in Australia to non-citizen parents who
reside in Australia for the first ten years of their life), the High Court has held that the
Constitution does not recognize a form of citizenship or nationality on the basis of birth in
Australia.82 Likewise, birth to an Australian parent does not confer constitutional citizenship
rights.83 The absence of any constitutionally guaranteed form of birthright citizenship has had
significant consequences for particular sections of the Australian community – including chil-
dren born in Australia to unlawful non-citizens,84 persons at risk of statelessness85 and people
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born in the former Australian territory of Papua whose claim to Australian citizenship was
effectively quashed when Papua New Guinea (PNG) attained independence in 1975.86

The statutory rules governing birthright citizenship in Canada differ quite markedly from
Australia’s. There may also be important differences between the constitutional position
regarding birthright citizenship in both countries. In Canada, the Citizenship Act makes any
person born in Canada a Canadian citizen,87 as well as a person born outside Canada if, at the
time of the person’s birth, one of their parents was a Canadian citizen.88 Jus soli birthright
citizenship is controversial in Canada, as it is in the United States; however, in contrast to the
situation in the United States, prima facie there is no absolute constitutional guarantee of
birthright citizenship on the basis of the jus soli that would prevent the Canadian legislature
from determining new citizenship rules.

However, as Sarah Buhler has argued, the Canadian Charter may limit the possibility of
repealing statutory birthright citizenship rules.89 The equality rights guaranteed under Article
15 of the Charter may prevent legislative measures that effectively treat the children of non-
citizens in Canada unequally, based on their parents’ nationality status.90 There may be prece-
dents in Canadian Charter jurisprudence to support an argument that discriminating against
children on the basis of a characteristic of their parents may infringe Article 15:

The possibility that the Charter might require birthright citizenship to be conferred on an ‘equal’
basis to persons born in Canada, if birthright citizenship is to be conferred at all, demonstrates one
of the clearest points of difference between constitutional citizenship jurisprudence in Canada and
Australia, despite the facial similarity of their respective ‘naturalization and aliens’ clauses.91

In the Israeli context, the concept of ‘citizenship by return’ reflects a fundamental commit-
ment to the prospective membership of every Jewish person in the Israeli national commu-
nity. As we discuss above, there is a distinct category of eligibility for Israeli citizenship for
those who enter Israel as olim under the Law of Return. The Law of Return, while based on
descent, captures a broader concept of ‘birthright’ than the traditional jus sanguinis model. A
person can be born to Jewish parents, who are not Israeli citizens themselves, and by virtue
of their parentage be entitled to conferral of an Oleh’s certificate if they return to Israel.92

However, citizenship via return requires a more significant level of commitment to the Israeli
state than other forms of jus sanguinis nationality, given that it is based on a person having
made the decision to move to Israel. While it does not purport to confer ‘citizenship’, the Law
of Return establishes a certain base-level protection for citizenship-like rights to enter and
remain in Israel based on birthright. In addition to citizenship by return, the Nationality Law
confers citizenship on people born in Israel to an Israeli-citizen parent, or outside Israel to an
Israeli-citizen parent who is themselves a citizen by return, residence in Israel, naturalization,
birth in Israel or adoption.93 Effectively, the latter jus sanguinis ground limits birthright citi-
zenship for those born outside Israel to one generation of descent.

3.3 Dual Nationality

The idea that a person may hold citizenship of more than one country concurrently has only
relatively recently gained any significant degree of acceptance around the world. Hansen and
Weill attribute the growing acceptance of dual nationality to the increase in migration world-
wide, and the equalization of men and women’s legal rights in liberal democracies. They
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argue that ‘emigration and immigration result in an intermingling of laws, leading to the
expansion of dual citizenship’.94 The children of migrant parents may acquire citizenship
both in the country of their birth and in the countries of their parents’ citizenship. This trend
is accelerated once women are able, independently, to confer citizenship on their children:

Whereas women in the prewar period lost their citizenship when marrying a non-citizen, generally
acquiring his citizenship, a trend towards equalisation has touched all liberal democracies. Today,
men and women have the same right to maintain their nationality and marriage and to pass it on to
their children.95

To some extent, states cannot opt out entirely of an increasingly globalized legal order, in
which national citizenship laws frequently overlap. Because dual citizenship involves the
intersection of domestic, foreign and international law, national constitutional rules are not
the sole, or even dominant, determinant of a state’s approach.96 As states have no control over
the way in which other states regulate their citizenship, they cannot easily enforce compre-
hensive rules against dual citizenship. For example, until 2002 Australian law provided that
Australians who obtained another nationality lost their Australian citizenship;97 however, if
Australia nationalized a person as a citizen who held citizenship in another country, Australia
could not legally strip the naturalized person of their other nationalities. There was, therefore,
a class of Australian citizens who held dual nationality, despite the Australian government’s
policy preferences. In this way, as Hansen and Weill argue, dual nationality is a reality to
which national legislatures may be challenged to respond, rather than something that can be
effectively resisted.98 Because dual citizenship involves the intersection of domestic, foreign
and international law, national constitutional rules are not the sole, or even dominant, deter-
minant of a state’s approach. However, constitutional principles that affect how states confer
and withdraw citizenship may shape the state’s response to the challenges presented by dual
nationality.

The evolution of Australia’s laws on dual citizenship has been circular and constitution-
ally unclear.99 As discussed above, in Australia citizenship is a statutory construction and, at
least in theory, can be legislatively conferred, modified and withdrawn. Although recent
changes to legislative citizenship rules in Australia have, as we note above, allowed
Australians to hold dual citizenship, there are inconsistencies or anomalies between the statu-
tory provisions that allow dual citizenship and the constitutional consequences for those who
hold it.

In recent decisions involving the Federal Parliament’s power to make laws with respect to
‘aliens’, the High Court appears to have developed a constitutional concept of ‘membership’
of the Australian community, which has influenced its decisions in cases involving citizen-
ship rights, and which may have particular application to dual citizens. If a person does not
possess ‘full membership’ of the Australian community, the Court has held that their statu-
tory status as a citizen does not necessarily prevent them from being constitutionally ‘alien’,
and subject to the legislative and executive powers of the Commonwealth on that basis. The
High Court has upheld the whole-scale expatriation of a whole class of Australian citizens –
people born in the former Australian-administered territory of Papua – on the basis that
Papuans’ ‘membership’ of the Australian polity was of a lesser quality than that of citizens
resident in the Australian States and internal Territories. In Re Minister for Immigration,
Multiculturalism and Indigenous Affairs; ex parte Ame, the Court held that Papuans were
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constitutionally ‘aliens’ despite possessing statutory Australian citizenship.100 Interestingly,
the majority in Ame was influenced by the fact that the Constitution of PNG prevented
Papuans from holding dual citizenship – a departure from the idea advanced by Weill (above)
that nations cannot control and are not bound by the way in which other nations deal with dual
citizenship.

Ame has significant implications for the constitutional position of Australian dual nation-
als. Read in conjunction with the Court’s subsequent decision in Singh that an alien is a
person who owes permanent allegiance to a foreign power,101 Ame may suggest that an
Australian who possesses a second nationality (and thereby owes allegiance to a foreign
power) remains an ‘alien’ for constitutional purposes and so could face legislative expatria-
tion.

The judges in Ame were clearly concerned to limit the precedent value of their decision by
suggesting that there might be a constitutional impediment to revoking the citizenship of
people who were members of ‘the people of the Commonwealth’ referred to throughout the
Constitution.102 However, given that the Court has recently narrowed its understanding of
‘the people of the Commonwealth’, excluding an entire class of British citizens resident in
Australia who previously had been treated as non-citizen, non-aliens,103 the protection
conferred by membership of this constitutional class may be uncertain. The consequences of
the decisions in Ame and Singh for non-citizens have not been tested. It may be, as Peter
Prince has suggested, that Mr Ame’s situation is readily distinguishable from that of
Australians who are dual nationals. These people have ‘real’ Australian citizenship with the
right to freely enter the country, vote in elections and work in the public service etc. Arguably
they receive protection against deprivation of citizenship by their membership of the ‘people
of the Commonwealth’ referred to in the Constitution.104

However, the idea that possessing a dual nationality might call into question an Australian
citizen’s membership of the Australian community in constitutional terms, and may bring
them within the scope of the Commonwealth’s wide-ranging and coercive powers with
respect to aliens, would almost certainly be a matter of surprise and disquiet for many dual
citizens.

In the United States, although the Constitution is silent as to whether or not United States
citizens may hold multiple citizenships, Fourteenth Amendment doctrine has a significant
impact on the law of dual citizenship. The Supreme Court held, in one of its early citizenship
decisions, that a person who had been born in the United States to Chinese parents could not
be treated as an alien, but was a United States citizen by virtue of the Fourteenth Amendment
irrespective of his Chinese nationality.105 While that decision made it clear that a foreign alle-
giance did not nullify a person’s status as a natural-born United States citizen, it did not
provide a comprehensive constitutional endorsement of the right of a US citizen to hold dual
nationalities.

Subsequent Supreme Court decisions have established the boundaries of US citizens’ right
to hold multiple nationalities. The Court has held that Congress may legislate to deem some
dual citizens to have relinquished their US citizenship if they fail to renew their relationship
with the nation within a prescribed period of time.106 The Fourteenth Amendment prevents
Congress from legislating so as to institute different deemed expatriation rules for persons
‘born or naturalized in the United States’;107 however, it does not prevent the application of
differentiated rules for those who obtain their US citizenship by descent via their US-citizen
parent.108
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The more modern approach to expatriation is to deem a person to have relinquished their
US citizenship if they engage in certain conduct. The leading case in this area, Afroyim v
Rusk,109 established that Congress cannot legislate so as to deprive a person of their consti-
tutionally conferred citizenship without the person’s consent. The majority held that:

the Fourteenth Amendment was designed to, and does, protect every citizen of this Nation against a
congressional forcible destruction of his citizenship, whatever his creed, color, or race. Our holding
does no more than to give to this citizen that which is his own, a constitutional right to remain a citi-
zen in a free country unless he voluntarily relinquishes that citizenship.110

A citizen could not be deemed to have relinquished their citizenship because they voted in
a foreign election, or if they swore allegiance to a foreign country or served in foreign armies,
unless the citizen intended to abandon their US citizenship.111 Later, in Vance v Terrazas,112

the Court confirmed that the intention to give up US citizenship can be inferred from a
person’s actions, but that the proof of a certain action cannot be used to deem that person to
have had the requisite intention.113 However, Congress can stipulate that the citizen bears the
onus of proving that they did not undertake prescribed actions voluntarily.114 This is the
model adopted under the Immigration and Nationality Act.115

In Canada, as in Australia, there is no constitutional prohibition on holding dual citi-
zenship. Canadian law no longer requires that persons being naturalized as Canadian citi-
zens renounce their foreign allegiances: however, the repeal of this requirement followed a
finding that it was ultra vires the applicable statute, rather than the requirement being
beyond the power of the legislature to impose.116 There appears to have been no sugges-
tion that because a Canadian citizen is also a citizen of another country, they are somehow
constitutionally less Canadian, or could be treated at law though they were not a Canadian
national by virtue of their competing foreign allegiance. Perhaps this reflects a general
acceptance that Canadian citizenship is antonymic to constitutional alienage, even though
the Australian experience of applying very similar constitutional provisions shows that this
is not necessarily the only available interpretation. A comparative understanding of the
ways in which Canada and Australia have historically ‘absorbed’ migrants into their social
and political communities may also provide some explanation for the development of a
much more complex and contested constitutional doctrine in Australia. Much of the diffi-
culty in reconciling statutory citizenship and constitutional alienage in Australia has
stemmed from the unique package of citizenship-like rights Australia has extended to non-
citizen British subject residents. They were not statutory citizens, but the High Court strug-
gled over several decades to determine whether or not they were aliens. That struggle is
now reflected in the constitutional doctrine concerning citizenship, which as we discuss
above may now have serious implications for the constitutional rights of dual nationals in
Australia. In contrast, once Canada adopted a statutory form of Canadian citizenship, a
clearer distinction emerged between Canadian citizens and constitutional aliens. (As we
discuss below, the relevance of this distinction in terms of constitutional rights has been
more contested.)

Finally, dual citizenship is dealt with differently under Israeli law, depending on the basis
upon which a person obtains Israeli citizenship. The Nationality Law does not prohibit dual
citizenship, or provide for loss of Israeli nationality upon acquiring an additional citizenship.
As described above, a Jewish person who returns to Israel as an oleh has a virtually automatic
entitlement to Israeli citizenship, which is unqualified by any requirement that they relinquish

Citizenship and the boundaries of the constitution 155



 

their other nationalities. However, a person who is not an oleh and who seeks naturalization
as an Israeli is required to relinquish their previous allegiances.

This distinction is another reflection of the deeply entrenched ethnocultural conception of
Israeli citizenship and immigration policy. It likely assumes that a ‘feeling of solidarity and
loyalty to the political community can be presumed only of those persons who by way of
common interests or shared historical experience’ are already part of the nation, whereas
those who are not by religion, ancestry or family affinity related to the Jewish people, must
assert their loyalty to the Israeli state by severing their citizenship ties to a former political
community.117

This differential treatment of Jewish Israelis and other citizens, on the basis of a presumed
loyalty or felt identity, has some parallels in the automatic or semi-automatic ascription of
citizenship on the basis of birthright, which can also be seen as based on a set of assumptions
about the way in which a person born in a country, or to citizen parents, will identify.

3.4 Differential Rights for Dual Nationals

Other constitutional provisions have particular application to dual nationals. For example, the
Australian Constitution expressly restricts the capacity of a dual national to participate fully
in federal politics. Section 44 of the Australian Constitution prevents a dual citizen from
being elected to the Federal Parliament:

Any person who –
(i.) Is under any acknowledgement of allegiance, obedience, or adherence to a foreign power, or is
a subject or a citizen or entitled to the rights or privileges of a subject or citizen of a foreign power
… shall be incapable of being chosen or of sitting as a senator or a member of the House of
Representatives.

Effectively, this means that a dual citizen is ineligible to stand for election, even if they have
not taken any positive action to acquire an additional citizenship or have no subjective connec-
tion with the country to which they owe a putative allegiance. For a period, naturalized
Australian citizens were required to take an oath in which they renounced their former alle-
giances;118 those oaths have been held not to amount to an effective renunciation of other citi-
zenships for the purposes of s 44, as foreign citizenship is essentially a matter of foreign law.119

The Israeli Basic Law: Knesset contains a fairly similar provision to s 44 of the Australian
Constitution. Amendment 10 to s 6 of the Basic Law, passed in 1987, inserts a new clause (b)
providing:

Where an Israeli national is a national also of another state, and the law of that state enables his
release from its nationality, he shall not be a candidate for the Knesset unless, by the time of the
submission of the candidates’ list including his name and to the satisfaction of the chairman of the
Knesset Central Elections Committee, he has done everything required on his part to be released
therefrom. For this purpose, a person shall not be regarded as a national of another state unless, at
any time, he had a passport of that state or another document attesting to his being a national of that
state.120

The application of this provision is narrower than s 44, in that it deems a person to be a
national of a particular state if the person holds a passport or other document attesting their
citizenship. However, in effect it operates as a prohibition on most dual nationals standing for
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election to the Knesset, even though dual citizenship is otherwise permitted under the Israeli
Nationality Law.

In contrast, dual citizens of the United States are eligible to stand for election to the federal
legislature, provided that they satisfy the applicable age and residency criteria. (Many dual
citizens would, however, be ineligible for the offices of President or Vice-President of the
United States, which are reserved for native-born US citizens.121) Similarly, any citizen of
Canada is eligible to vote in federal elections and to stand for election to the federal
Parliament.122 Interestingly, in neither case have the kinds of conflicts of interest or contests
of allegiance that are cited frequently as justifications for the constitutional prohibitions
imposed in Australia and Israel manifested themselves as significant problems for the United
States and Canadian legislatures.

3.5 Special Categories of Non-citizen

A comparison of the constitutional treatment of citizens has an obvious corollary in the
constitutional status of non-citizens, or constitutional ‘aliens’. While space precludes a
sustained comparison of the constitutional consequences of outsider status, and the develop-
ment of what Virginie Guiraudon has termed ‘citizenship rights for non-citizens’,123 it is
interesting to note that, even in the limited sample selected for this chapter, there is consid-
erable variation.

In Australia, Canada and Israel, there are, or have been ‘special categories’ of non-citizen,
whose constitutional status differs from that of other aliens. In Australia, the incremental
development of constitutional principles governing citizenship and nationality in Australia
led to the recognition, for a period, of a category of ‘non-citizen, non-aliens’ – essentially, the
class of British subjects who live in Australia and in many respects share in the rights and
privileges of Australian citizenship without holding that legal status.124 These cases also
demonstrate the extent to which Australian constitutional citizenship jurisprudence has been
shaped by shifts in Australia’s position in relation to the international community, and its
relationship with the United Kingdom in particular.125 Similarly in Canada, the federal fran-
chise was extended to British subjects even after the creation of a statutory form of Canadian
citizenship, until 1975.126

The concept of a ‘special category’ of non-citizens manifests itself in a different way in the
Israeli context. Israel is in the fairly unique position of extending its notion of citizenship outside
its own borders, and actively soliciting people to migrate to Israel and take up an offer of full
citizenship. Whereas many immigration-receiving countries maintain a distinction, in constitu-
tional and legislative terms, between native-born or naturalized citizens and recently arrived
migrants, the Law of Return and Nationality Law do not. Olim are entitled to become citizens
upon their arrival in Israel (or upon the grant of an oleh’s certificate) without being required to
serve out a period of qualification or demonstrate a further connection with the state.127 Every
Jew who migrated to Israel before the Law of Return commenced, and every Jew born in Israel
before or since, is taken to be a person who ‘returns’ under the Law.128 As Gouldman points
out, this approach reverses the approach taken in other immigration-receiving states:

In the eyes of the law, it is not the new immigrant who is considered as though he were a native-born
Israeli; rather are the Jew born in Israel and the veteran who settled here before the enactment of the
Law of Return deemed to be immigrant.129
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It has been argued that this reflects an ethnocultural concept of membership, in which a
form of citizenship is distinguished on the basis of ethnic and religious identity. In Shachar’s
description:

as with other family-related perceptions of ethnocultural membership, Israeli citizenship law views
persons eligible for return as already belonging to the constitutive community; that is, they are
considered to have a status equal to Israeli-born citizens.130

In contrast, those who migrate to Israel other than as olim are not granted citizenship as of
right, but must reside in Israel for a prescribed period, demonstrate their commitment to
permanent residence in Israel, and renounce other allegiances before being eligible for citi-
zenship.131

The United States maintains a much clearer distinction between constitutional insiders and
outsiders, at least in relation to the distinction between citizens and aliens. A person who is
not a citizen or a national of the United States is an alien.132 As is the case in migration-
receiving countries, there are pervasive controversies about the legal rights afforded to
‘aliens’, particularly those who are in the country unlawfully.133 However, in terms of consti-
tutional categorization, the position is not clouded by the special categories based on history,
ethno-cultural imperatives or political concessions that have complicated the constitutional
idea of citizenship in other nations.

3.6 Citizenship and Rights

The final thematic comparison in this chapter concerns the relationship between national
constitutions, citizenship and individual rights in each of our comparator states. Citizenship
has been described as ‘the right to have rights’;134 however, rarely is the constitutional posi-
tion of citizens so straightforward. The status of citizen can, but does not necessarily, bring
with it a number of entrenched entitlements that are not afforded to non-citizens. However,
in countries that do not constitutionally entrench rights, or that do not distinguish between the
rights of citizens and the rights of other members of a national community, the relationship
between citizenship and rights is more complex.

Unlike some of the other constitutions considered in this chapter, the Australian
Constitution does not contain a list of constitutionally entrenched rights. As a result, some of
the constitutional consequences that flow from citizenship of Canada or the United States are
unparalleled in the Australian context. A citizen of Canada or the United States enjoys certain
constitutionally protected rights by virtue of their status as ‘citizen’. The Australian
Constitution, while it does contain certain, limited, rights protections (some implied, and
some expressed as limits on legislative power) generally allocates these rights on the basis of
other constitutional statuses (for example, residents of a state are protected from discrimin-
ation on the basis of that state residence,135 and persons who hold property are protected
against its acquisition pursuant to Commonwealth law without the payment of just terms
compensation136). There is also a range of common law rights recognized under Australian
law; however, these are not reserved for Australian citizens.137

There are, arguably, constitutional rights that flow from the status of ‘non-alien’, in the
sense that if a person is not an ‘alien’ within the meaning of s 51(xxiv) of the Constitution
then it is not within the competence of the Federal Parliament or the Executive to treat them
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as such. However, to the extent that the status of ‘non-alien’ confers constitutional rights, they
are more in the nature of negative rights arising from limits on legislative power, rather than
positive entitlements. In any case, it is not clear that the status of ‘non-alien’ is consonant with
constitutional ‘citizenship’.138

As Helen Irving has argued, seeking to define a constitutional form of citizenship by refer-
ence to the rights that citizens in Australia enjoy is problematic. For example, although many
citizens in Australia enjoy the right to vote, the federal franchise is not limited to statutory
Australian citizens, nor does it include all of them.139 While some British residents in
Australia, who the High Court has confirmed are not citizens, may vote in Australian elec-
tions,140 an Australian citizen serving a prison sentence of three years or more is disqualified
from voting.141 Similarly, not all citizens may stand for election to the Federal Parliament142

or be granted an Australian passport.143

Turning to Canada, the Canadian Charter of Rights and Freedoms forms part of the
national Constitution and is binding throughout all of the Provinces (subject to derogation
under s 33 of the Charter). The rights protected by the Charter may be loosely categorized as
those rights belonging to ‘everyone’ and those rights belonging to ‘every citizen of
Canada’.144 In addition to the rights enjoyed by ‘everyone’ (which generally reflect those
contained in the International Covenant on Civil and Political Rights145), citizens enjoy addi-
tional, specific rights. These are the right to vote in elections for, and be a member of, the
House of Commons or a legislative assembly;146 the right to enter, remain in and leave
Canada;147 the right to live and work in any Province (a right also extended to permanent resi-
dents of Canada);148 and rights relating to the minority language education of citizens’ chil-
dren.149

This relationship between citizenship and Charter rights may have particular salience in
Canada’s federal constitutional system. As Alan Cairns argues, ‘[f]or its Anglophone
supporters, the Charter fosters a conception of citizenship that defines Canadians as equal
bearers of rights independent of provincial location. This legitimates a citizen concern for the
treatment of fellow Canadians by other than one’s own provincial government.’150 (In this
sense, Cairns argues that these citizenship rights are in tension with traditional conceptions of
federalism which, he argues, ‘presuppose[s] high fences and uninquisitive neighbours’.151) In
Cairns’ analysis, the kind of ‘roving normative Canadianism’ created by the Charter is in
tension with proposals to afford special recognition to Quebec as a ‘unique society’, and is
one reason that proposals such as those mooted at Meech Lake in 1989 were unsuccessful.152

Just as under the Canadian Charter some rights are conferred at large on any person who
is subject to the Constitution, and others are reserved for Canadian citizens, so too does the
US Constitution make distinctions based on the constitutional status of ‘citizen’. These range
from rights of political participation – eligibility for election to the House of Representatives
and the Senate is contingent on the duration of a person’s citizenship,153 and eligibility to be
elected President is reserved for ‘natural born citizens’154 to protection against discrimination
on the basis of State citizenship.155 These enhance the bundle of rights that citizens enjoy by
virtue of their presence in the United States (that is, rights that are not reserved exclusively
for citizens) and together with those rights add substantive content to the constitutional
concept of citizenship.

Article IV of the United States Constitution provides, at s 2, ‘the Citizens of each State
shall be entitled to all Privileges and Immunities of Citizens in the several States’. In Paul v
Virginia, the Supreme Court held that the object of the ‘privileges and immunities’ clause was
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to ‘place the citizens of each State upon the same footing with citizens of other States, so far
as the advantages resulting from citizenship in those States are concerned’.156 Importantly,
the clause is concerned with the rights of citizens of one State as against other States.157

Indeed, there has been a resurgence of interest in the United States in the last two decades in
the extent of rights (such as the right to travel) under the privileges and immunities clause
under Article IV as evidenced in Saenz v Roe.158

Moreover, the complexity of these issues in the US is, as stated at the beginning of the
chapter, also complicated by the fact that in a federal system the power to define the rights of
citizens against non-citizens may be much broader at a national as compared to the sub-
national level.159 The US Supreme Court in the Slaughterhouse Cases recognized that United
States citizens hold two distinct forms of citizenship – at the federal and state levels – and
suggested that there were rights that flowed from both kinds of citizenship. Justice Miller’s
leading opinion in the Slaughterhouse Cases neatly avoided any need to catalogue all the
rights that might derive from citizenship of the United States by concluding that the labour
rights in question in those cases were clearly reserved for the States’ control. However, His
Honour did suggest that there were a limited number of rights associated with citizenship of
the United States.

The government’s response to the threat of terrorism following the 11 September attacks
on New York and Washington has tested the scope of some of the constitutional protections
that citizens of the United States enjoy.160 The landmark decision of the US Supreme Court
in Hamdi v Rumsfeld,161 overruling the refusal by the Court of Appeals for the Fourth Circuit
of a grant of habeas corpus, confirmed that citizen-detainees cannot be indefinitely detained
by Executive order without being afforded basic rights of procedural due process in order to
challenge their detention.162 It is not clear to what extent those rights of procedural fairness
are required to be extended to non-citizens or to citizens in the custody of the United States
outside United States territory. On the basis of the Court’s accompanying decision in Rasul v
Bush,163 together with the decision of the plurality in Hamdi, it at least appears that rights of
habeas corpus should be afforded to citizens and non-citizens alike, irrespective of whether
or not they are detained on United States soil.

Finally, in relation to the United States, it should be noted that the United States
Constitution entrenches rules concerning the acquisition of citizenship, but does not confer an
unqualified constitutional right to retain citizenship. As our examination of the law concern-
ing dual citizenship demonstrates, the constitutional status of citizenship has not always been
held securely, as federal law provided for the mandatory loss of citizenship on the basis of
various forms of expatriating conduct.

Israel’s rapid development from a frontier society to a contemporary liberal democracy has
added additional constitutional and political dimensions to Israeli citizenship. Israel’s
Declaration of Independence establishes that in addition to being open for Jewish immigra-
tion, the State of Israel will:

foster the development of the country for the benefit of all its inhabitants ... it will ensure complete
equality of social and political rights to all its inhabitants irrespective of religion, race or sex; it will
guarantee freedom of religion, conscience, language, education and culture.164

The Declaration reflects a liberal conception of citizenship, with its emphasis on equal
enjoyment and protection of rights and freedoms. In turn, these values are reflected in the
Basic Laws, and to that extent form part of the constitutional framework of Israeli citizenship.
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Israel has adopted a wide range of explicit rights protections as part of its quasi-constitu-
tional Basic Law. Civil and political rights are protected irrespective of a person’s national-
ity; the Basic Law: Human Dignity and Liberty enshrines rights to the preservation of life,
body and dignity, protection of property, protection of life, body and dignity, personal liberty,
freedom to depart Israel and rights of personal privacy.165 In addition, the Basic Law:
Freedom of Occupation, guarantees: ‘Every Israel national or resident has the right to engage
in any occupation, profession or trade; there shall be no limitation on this right except by a
Law enacted for a proper purpose and on grounds of the general welfare’.166 Other Basic
Laws provide that certain rights – notably the right to enter Israel, to vote in national elec-
tions and to hold office in the Knesset or national judiciary, are reserved for Israeli nation-
als.167

Recognition and protection of human rights under Israeli law is not limited to, or by, the
Basic Laws. As David Kretzmer has observed, prior to the enactment of the Basic Law:
Human Dignity and Freedom, the Supreme Court had held that ‘basic civil rights, as accepted
in other democratic countries, are an integral part of the Israeli legal system’.168 However, as
Kretzmer notes, these rights constitute a form of ‘soft law’; government authorities may not
infringe them without statutory authorization, but they do not constrain the legislative power
of the Knesset, or form a basis for judicial review of legislation,169 whereas it is clear that the
Supreme Court will engage in judicial review regarding the Basic Laws. However, the enact-
ment of the Basic Laws has not completely codified human rights protection in Israel. In
Adalah v Minister of Interior,170 the President of the High Court of Justice, Judge Aharon
Barak, accepted that the right to personal dignity enshrined in the Basic Law: Human Dignity
and Freedom encompasses a range of ‘derivative’ rights in addition to those enumerated in
the Basic Law.171

Israel’s quasi-constitutional human rights guarantees do not necessarily sit comfortably
with the distinctions that Israeli law maintains between different categories of citizens. In
particular, there remains constitutional controversy as to whether the Citizenship and Entry
into Israel Law (the Citizenship Law) is consistent with the Basic Law: Human Dignity and
Liberty. The Citizenship Law has the effect of denying Israeli citizenship or rights of perma-
nent residence in Israel to occupants of the Gaza Strip and the West Bank, subject to limited
exceptions. The Citizenship Law was amended in 2007 to extend its coverage to a number of
states engaged in hostile activities against Israel.172 Originally enacted on a temporary basis,
the operation of the Citizenship Law has been extended several times and remains in force.
The law primarily affects the spouses and families of Israeli nationals, who had previously
been able to take advantage of family reunion provisions in the Nationality Law and obtain
Israeli citizenship. As Daphne Barak-Erez writes,

Formally, the amendment was enacted as a provisional measure to address the special security situ-
ation and, as such, was designed to be of limited duration. In practice, it had a significant effect on
Israel’s Arab population because it affected mainly the naturalization of Palestinians who had
married Israelis.173

In 2006, by a narrow majority, the Israeli High Court of Justice upheld the validity of the
Citizenship Law against a claim that it was inconsistent with the Basic Law.174 The petition-
ers in Adalah et al. v Minister of Interior argued the Citizenship Law infringed constitution-
ally protected rights to family life and equality and was thereby inconsistent with the
limitations clause in s 8 of the Basic Law, which provides: ‘There shall be no violation of
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rights under this Basic Law except by a law befitting the values of the State of Israel, enacted
for a proper purpose, and to an extent no greater than is required’.

While the Court accepted that the right to human dignity protected by the Basic Law
connotes a right to family life and equality,175 a majority did not agree that Citizenship Law
violates that right to a disproportionate extent. Some members of the majority, like Justice
Cheshlin, did not accept that the Citizenship Law infringed the rights of Arab Israelis, who
do not have a right to have foreign members of their family immigrate to Israel,176 while
others in the majority acknowledged that the law violates constitutionally protected rights, but
held that those rights must be balanced against the superordinate rights of all Israelis to
personal security.177 The minority accepted the legitimacy of the security goals that underpin
the Citizenship Law, but would have struck down the law largely on the basis that it permit-
ted no consideration of the relative risks involved in individual cases.178 The High Court’s
decision in Adalah both confirms the liberal rights-conferring dimensions of Israeli citizen-
ship and reveals the scope for differential protection of the rights of different classes of citi-
zen. As Professor Ruth Gavison has written, ‘[th]e justice of the amendment to the
Citizenship Law is anchored in maintaining the Jewish People’s right to self-determina-
tion’.179

In March 2009, the Supreme Court conducted a hearing into further petitions challenging
the validity of the Citizenship Law.180 At the time of writing, the case is still before the
Supreme Court.181

In keeping with the republican ideal of citizenship that has shaped nationality in Israel, the
rights associated with citizenship are accompanied by obligations. Most clearly, the duty of
virtually all citizens to perform military service exemplifies the strength of the duties that citi-
zens owe to the State.182 Performing military service has long been associated with citizen-
ship in a wide range of countries, and continues to be one of the ‘opportunities’ to
demonstrate membership of a national community that distinguishes citizens from other
occupants of a nation. As Susanne Baer writes, in the context of the relationship between citi-
zenship and gender, ‘a particularly long-lasting vision of citizenship was based on the
conjunction of citizenship and the defense of one’s mother country. The formula of citizen-
ship and participation was fight and vote.’183 However, Israel is relatively rare among
contemporary liberal democracies in continuing to impose a compulsory military service
obligation on its citizens.184

4 CHALLENGES FOR COMPARATIVE APPROACHES TO 
CONSTITUTIONAL LAW

There is a range of reasons to consider taking a comparative approach to constitutional citi-
zenship law. Comparison may yield insights into citizenship: what it means to be a citizen,
the sorts of relationships between the individual and the state that citizenship connotes, and
the challenges of sustaining any general functionalist assumptions about what citizenship
does for individuals, nations and the international legal order.185 Does it mean the same thing,
even in ‘strictly’ legal terms, to be a citizen of the United States as to be a citizen of Australia?
Is there a core constitutional function that citizenship performs, or should there be?186 As
Phillip Cole has suggested recently, there are important links between the ideal of citizenship
as a status and the ideal of citizenship as a practice (echoing, but questioning, Kymlicka and
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Norman’s distinctions between citizenship-as-legal-status and citizenship-as-desired-
activity187). The distinction between theories of ‘citizenship-as-political-activity’ and ‘citi-
zenship-as-legal-status’ may, at least for some purposes, be illusory.188 In addition,
comparing citizenships might tell us something about the comparability of constitutions, and
the methodological and conceptual challenges associated with this field of comparative
study.189

The preliminary comparisons presented in this chapter suggest that the text and structure
of a constitution are likely to have some impact, perhaps a very significant impact, on the
nature of ‘citizenship’ in that constitutional system. However, the nature of that relationship
is unclear. What does it mean, for example, to have a constitutional concept of ‘citizenship’
in the absence of an express reference to ‘citizenship’ in the text of a constitution? Does that
make citizenship less stable (as might be suggested by the protracted upheaval in Australia
concerning what it means to be an ‘alien’) or does it leave a conceptual space in which citi-
zenship can evolve or adjust to take account of fundamental changes in the nature of national
communities? Conversely, does entrenching a definition of citizenship in a constitution create
problems of over- or under-inclusion, so that citizenship does not mean what, in contempo-
rary circumstances, a national community might want it to mean?

Another way of approaching a comparison between different constitutional citizenship
laws might be to evaluate citizenships in terms of rights. Perhaps what matters is not whether
a constitution defines citizenship, but rather whether or not citizens have rights, and whether
those rights set citizens apart from non-citizens. Perhaps the real similarity between citizen-
ship in the United States and Canada is that rights are constitutionally protected (albeit by
quite distinct constitutional means) and so citizens have a different relationship with the state,
and with each other, than would be the case in a country where rights are not constitutionally
entrenched. However, we might query whether the same similarity exists between Canada,
the United States and Israel. The Israeli experience of trying to meld a liberal conception of
citizens as equal, rights-bearing individuals with a republican, ethnocentric idealization of a
particular kind of citizen might complicate that account of the relationship between citizen-
ship and rights.

Ultimately, the select comparisons presented in this chapter do not provide a conclusive
basis on which to draw firm conclusions about any of these questions or any clear conse-
quences of having a ‘constitutional’, ‘quasi-constitutional’ or ‘statutory model’ of citizenship.
The material in this chapter does demonstrate the need for ever-more detailed, more nuanced
understandings of constitutional law before meaningful comparison is possible. Further
comparisons might also assist, including the ways in which newer national constitutions have
dealt with citizenship, or the place of the citizen in supranational constitutions.

5 CONCLUSION

We began this chapter claiming that the relationship between constitutions and citizenship is
a prime site for comparisons between different constitutional systems, for the idea of citizen-
ship, and the ideals that it is taken to represent, go to the heart of how states are constituted
and defined.

Given constitutions are foundational to a community’s legal order and structure, assessing
the limits of membership and the parameters of community within the nation state through
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citizenship assists us in understanding the boundaries of constitutions. Each of the examples
in the four jurisdictions covered in this chapter illustrate that what is and isn’t in the text of
the constitution is significant in determining the manner in which membership of the commu-
nity is determined, and the consequences of that status for those with and without that status.
It leaves open for further in-depth inquiry other avenues of research and analysis of the ever-
changing social and political influences that will continue to impact upon citizenship in nation
states’ constitutions in an increasingly connected international environment.
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10. Comparative constitutional law and Indigenous
peoples: Canada, New Zealand and the USA
Claire Charters

1 INTRODUCTION

In formerly colonial states, such as Canada, New Zealand and the USA, almost all state law
relevant to Indigenous peoples is constitutional in nature in that it is inextricably linked to the
state’s historical and ongoing constitutive processes. Assumptions of the legitimacy of colo-
nial assertions of sovereignty are inherent in state attempts to exercise authority over
Indigenous peoples. Consequently, the amount of law, and topics, potentially caught within
an analysis of comparative constitutional law and Indigenous peoples is huge.

In this chapter, I provide an overview of comparative constitutional law as it relates to
Indigenous peoples in Canada, New Zealand and the USA, also commenting on relevant
comparative legal scholarship. It is limited, for reasons of size, to the most fundamental of
constitutional issues, with a focus on: the demographic, historical, political, social and
cultural influences on constitutional law relevant to Indigenous peoples; the foundations of
state constitutional law relating to Indigenous peoples; the constitutional and legal signifi-
cance of treaties with Indigenous peoples as parties; land rights; the relationship between
human rights and Indigenous peoples’ rights; and projections about the potential significance
of evolving international law on Indigenous peoples on constitutional law in Canada, New
Zealand and the USA. It finishes with some brief comments on the contemporary direction of
constitutional law as it relates to Indigenous peoples in the three jurisdictions.

2 CONTEXT

2.1 Demographic, Historical, Political, Social and Cultural Influences on
Constitutional Law and Indigenous Peoples

Canadian, New Zealand and USA constitutional law relevant to Indigenous peoples shares its
historical genesis in the assumption of sovereignty over Indigenous peoples and their territo-
ries by, in the main and in the finish, the English, although what is now the USA and Canada
were also subject to other European colonial forces, especially French. English constitutional
and legal doctrine continues to be applied in and informs all three jurisdictions, albeit to
different degrees, with the New Zealand legal system most resembling, and being dogmati-
cally wedded to, that of the English today. Canada, New Zealand and the USA also share a
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strong recent history of Western, liberal and democratic rule, which has been contentious for
Indigenous peoples, who are neither necessarily liberal in outlook nor democratic in gover-
nance, in the sense of electing authorities through one person, one vote elections.

Each American Indian, First Nation, Hawaiian, Inuit, Maori and Metis group has its own
unique history, pre- and post-colonisation, and has suffered, and changed, as a result of
colonisation in different ways. However, they share experiences of extreme disenfranchise-
ment, including loss of land, culture, sovereignty and political and legal influence, the effects
of which are still very much felt today, and reflected in ongoing comparatively poor social,
economic and cultural conditions. Moreover, they constitute minorities within the democra-
cies that were established on their territories, translating into little, albeit of varying degrees,
political influence and visibility, negatively impacting on their ability to effectively agitate
for protection of their rights in the political domain. While written of the American Indian,
this famous Cohen quote applies equally to other Indigenous groups in Canada, New Zealand
and the USA (Cohen, 1953, 390):

Like the miner’s canary, the Indian marks the shifts from fresh air to poison gas in our political
atmosphere; and our treatment of Indians, even more than our treatment of other minorities, reflects
the rise and fall in our democratic faith.

What must not be forgotten in any comparative constitutional legal analysis of Indigenous
peoples is this: many Indigenous peoples continue to live in post-colonial-legal worlds in that
they are subject to constitutional legal systems that are not their own, and are not premised
on, nor necessarily consistent with, their own cultural legal values (McHugh, 2004). Thus,
Indigenous peoples are systemically disadvantaged under the state constitutions applicable to
them, which can be confounded by the bias inherent in democracies against persistent minori-
ties (Kymlicka, 1995).

In each jurisdiction, the size and power of settler populations relative to the size and power
of Indigenous populations heavily influenced the development of law. Indeed, the relative
power of Indigenous peoples explains many of the early ebbs and flows in recognition of
Indigenous peoples’ rights in each jurisdiction. For example, European states historically
recognised Indigenous peoples’ authority over their peoples and territories in areas now
known as Canada, New Zealand and the USA while settlers were politically and physically
non-dominant or it was politically expedient to secure the allegiance of Indigenous groups in
inter-European-state conflict. As soon as colonial physical dominance was assured, colonial
policy became more assimilationist and assertive. More contemporaneously, New Zealand’s
respect, and disrespect, for Indigenous peoples’ rights, is partly explained by the political
force that Maori, making up approximately 15% of the population, bring to bear, which can
be compared with the roughly 2–4% Indigenous population in the USA and Canada respec-
tively.

Generally, constitutional developments relevant to Indigenous peoples have been reactive
to the broader political, social, economic and cultural contexts, highlighting the vulnerability
of the rule of law in the face of colonial impulses, and increasing the desirability of positive
and enforceable laws to insulate Indigenous interests against political whim. The timing of
particular juridical events, such as the bringing of cases that would establish foundational
constitutional principles, indelibly contoured the evolution of constitutional doctrine.
Generally, during times of relative state respect for Indigenous peoples, or more pluralistic
understandings of law and sovereignty (McHugh, 2004), norms more cognisant and respectful
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of Indigenous peoples’ autonomy and own legal systems resulted, even if still ultimately
premised on paternalistic assumptions (Walters, 2009, 24). Conversely, constitutional princi-
ples formed during times of assumed social, economic and/or cultural state superiority, or
colonial understandings of sovereignty as a unitary state power, were generally assimilation-
ist in nature.

The foundational constitutional structure, and constitutional instruments, of each jurisdic-
tion also have a very real impact on the method and extent of constitutional protection of
Indigenous peoples’ interests. One of the main sources of difference in approach in Canada,
New Zealand and the USA, explored in more detail below, is the extent to which Indigenous
legal and political issues are ultimately determined in the judicial and/or the political
domains.

New Zealand’s Constitution is not set out in a primary written document and can be
amended relatively easily through, for example, legislation and the evolution of new consti-
tutional convention. Also, New Zealand courts lack the express authority to strike down legis-
lation for non-compliance with the Constitution; in Tushnet’s description (Chapter 18 in this
volume), it has weak-form judicial review. Its Bill of Rights Act 1990, the principal law to
protect human rights, is even expressly subordinate to other legislation that conflicts with it.
The upshot of New Zealand’s constitutional structure is that respect for Maori interests is
often achieved through political lobbying and voting – influencing the Executive and
Parliament – rather than through litigation, even though Maori are a minority. This is not to
say that the courts are unimportant players – New Zealand courts have shaped much impor-
tant constitutional law as it applies to Maori, especially as it relates to land and non-territor-
ial rights – just that the Legislature and Executive have higher ultimate authority to determine
constitutional law relevant to Maori. That much constitutional activity occurs in the political
domain in New Zealand, and the Constitution is flexible, means it can be difficult to get an
accurate picture of constitutional developments: newspapers can be a better source of infor-
mation about the Constitution than the law reports. In contrast, in the USA and Canada, the
authority vested in courts to overturn legislation inconsistent with the Constitution and consti-
tutional doctrine means that the courts are at least as important a venue as the legislature and
the executive in defending and giving meaning to Indigenous interests.

2.2 State Acquisitions of Sovereignty

Questions remain about the legality of colonial assertions of power in Canada, New Zealand
and the USA. Broadly, international law provided the overall, albeit contested (Anghie,
2004), regulatory structure to legalise colonial acquisitions of sovereignty over territories
inhabited by Indigenous peoples, including the doctrines of discovery and settlement,
conquest and cession. The self-serving nature of these doctrines, emanating as they do from
Europe, to authorise the extension of European power undermine their authority to legitimise,
on any initial or even ongoing basis, assertions of colonial control over Indigenous peoples.

Moreover, and equally problematically, it is questionable whether international legal
doctrines regulating sovereignty transfer were adequately complied with in the Canadian,
New Zealand and USA contexts. Thus, the legal acquisition of sovereignty remains
contestable, despite the political and legal reality that much Indigenous peoples’ sovereign
power has transferred to the state (Brookfield, 2007).

The doctrine of discovery is largely cited as the source for the assumption of the USA’s
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sovereignty over its territories.1 The same is true also in Canada,2 where, as in the USA,
treaties between Indigenous peoples and colonial powers generally did not purport to cede
sovereignty; indeed, in early encounters treaties supported Indigenous peoples’ sovereignty
and control of their lands, territories and resources. In New Zealand, claims that the Treaty of
Waitangi of 1840 between various Maori iwi, hapu and individuals and the British Crown
ceded sovereignty to the British are undermined by the at least equally and possibly more
authoritative Maori text, which guarantees Maori the retention of their tino rangatiratanga (or
chieftainship). Alternative claims to sovereignty based on discovery are undermined by offi-
cial English recognition of Maori sovereignty prior to English assumptions of sovereignty
and the very clear appreciation of Maori occupancy of their territories, even in the lower
South Island where English claims to sovereignty based on discovery are loudest. The incor-
rect application of the discovery doctrine – its inability to legitimately found colonial sover-
eignty where territories were occupied by Indigenous peoples – has been exposed in decisions
such as Mabo and Others v Queensland.3 However, alternative legal justifications for
assumptions of sovereignty are also contestable. With some exceptions, conquest poorly
explains the transfer of sovereignty in Canada, New Zealand or the USA, unless conquest is
interpreted to include the gradual and ongoing suppression of Indigenous peoples not only
through warfare but also the decimation of Indigenous populations through introduced illness,
the sheer zealousness with which colonial law was applied and the eventual outnumbering of
Indigenous individuals by citizens of the colonising state.

The international legal source of claims to a legal transfer of sovereignty impacts on the
continuing constitutional status of Indigenous law under state legal systems. In cases of
conquest and cession, Indigenous law applies until changed by the new sovereign authority,4

meaning that all Indigenous law remains applicable except where it has been explicitly over-
ridden by the colonial sovereign power. Only in cases of discovery and settlement – where
the territories are deemed ‘terra nullius’ – does the colonial law flow in with the colonising
power, there being, theoretically, no pre-existing law to ‘displace’. Given Canada, New
Zealand and the USA were inhabited by Indigenous peoples on contact and discovery is an
inaccurate description of the transfer of sovereignty in those states, in theory, Indigenous law
continues to apply to the extent that it has not been trumped by state law. However, the
doctrine of the residual application of Indigenous law has been poorly applied, if at all, in
Canada, New Zealand and the USA, with the exception of on Indian reservations in the USA,
discussed below. Especially in Canada and New Zealand, most perceive that, in practice, state
law has fully replaced Indigenous law.

3 FUNDAMENTAL CONSTITUTIONAL COMPARISONS

Consistently with broader similarities between Canada, New Zealand and the USA, constitu-
tional developments have loosely mirrored one another in the jurisdictions, even if funda-
mental differences remain. As mentioned, in all three, early contact between colonial forces
and Indigenous peoples was marked by official respect for Indigenous peoples’ sovereignty
and control of their lands, seen in treaties between European powers and Indigenous peoples.
However, the full inconvenience of legal instruments and doctrines requiring respect and
protection of Indigenous interests were later avoided by the evolution of newer doctrines to
weaken the state’s enforceable obligations to Indigenous peoples. Examples include the
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Canadian Indian Act 1876, the development of USA Congressional plenary power over
American Indians and the description of the Treaty of Waitangi as a ‘simple nullity’. They
were also coupled with policy and law that had the practical impact of depriving Indigenous
peoples of their territories, be it through land legislation such as the USA Allotment Act and
Maori land legislation. Much later, post the rights movements of the 1960s and 1970s, which
included much Indigenous agitation, the political and legal language of Indigenous and state
relations moved towards concepts of self-government, especially in Canada, self-determina-
tion, especially in the USA, and partnership, especially in New Zealand. Constitutional and
legal changes followed, most profoundly in Canada. Less optimistically and more contempo-
raneously, there appears to be a political and legal backlash against recognition of Indigenous
peoples and their rights in all three states, best reflected in that they were the last states in the
UN to express their support for it.

3.1 Canada

Early and constitutionally-significant instruments applicable in Canada made by the British,
post their assertion of authority over the region and defeat of the French, recognised Indian
land rights. The Royal Proclamation of 1763 and the bill drafted a year later to regulate Indian
relations reflected that the British did not have, nor assert, control over Indians at that point.
As Walters writes (2009, 25),

[t]here was no talk of claims based on discovery here, no references to a Hobbesian state of nature
or absolute Crown sovereignty. Rather the assumption seems to have been that indigenous inhabi-
tants had polities and laws that were acknowledged and accommodated within territories over which
the Crown asserted exclusive rights vis a vis other European states.

However, with the passage of the Constitution Act 1867, the ground was set for the
assumption of absolute Canadian sovereignty over Indigenous peoples. It provided for the
federal Parliament’s exclusive control over Indians and lands reserved for them under
section 91(24). In 1876, the Canadian Parliament utilised this power with the first version
of the Indian Act, still in force today. The Indian Act is controversial. It was, and remains
to some extent, paternalistic but is also a mechanism by which many First Nations have
retained some land – on reserves – and self-government powers, although the latter, in
contrast to the USA, have been conceptualised as a delegated rather than inherent power.
The Indian Act has also often been significantly repealed and amended as policy has
changed, and in major ways. For example, it was amended in 1951 to provide that provin-
cial laws of general application apply on Indian reserves, unless inconsistent with federal
law or a treaty.

Of the three jurisdictions discussed here, it is Canada that has had the most profound
constitutional moment during the more recent rights-recognition policy phase common also
to New Zealand and the USA. In 1982 Canada passed its Constitution Act, which included,
as a result of a long and robust lobby by Indigenous groups, section 35. It states that ‘the
existing Aboriginal and treaty rights of the Aboriginal peoples of Canada are hereby recog-
nized and affirmed’. Section 35 applies to all Indian, Inuit and Metis peoples of Canada and,
also, treaties expressly include contemporary land claims agreements, such as those reached
post 1982. Of note, and despite the efforts of Indigenous groups, section 35 did not expressly
recognise and affirm Indigenous self-government.
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Located in part 2 of the Canadian Constitution Act 1982, section 35 is distinct from the
part 1 Charter of Rights and Freedoms, thus separating Indigenous rights from human rights.
This positioning also ‘immunises’ Aboriginal and treaty rights from the section 1 provision
enabling the state to impose justified limitations on part 1 rights and freedoms. In addition,
section 25 states that the human rights and freedoms expressed in part 1 ‘shall not be
construed so as to abrogate or derogate from any aboriginal, treaty or other rights or freedoms
that pertain to the aboriginal peoples of Canada’. Some extra provisions were included,
however, to require equality under the Constitution Act for Indigenous men and women:
sections 28 and 35(4) in effect guarantee all Aboriginal and treaty rights to women and men
equally.

Section 35 means that Canadian legislation is now subordinate to Aboriginal and treaty
rights. Comparatively, New Zealand does not include such formal constitutional protections
of Maori rights and, as discussed below, the constitutional position of Indigenous peoples in
the USA is largely determined by extra-Constitutional doctrine, with the written Constitution
largely silent on Indian, Inuit and Hawaiian issues.

The impact of section 35 on jurisprudence in Canada has been profound, including an
increasing judicialisation of Indigenous legal issues. Aboriginal title has been recognised,5 as
well as non-territorial Aboriginal rights. Both historical and contemporary treaties have been
enforced.6 However, the strong protection of rights has also precipitated the development and
concretisation of tests to be met before the courts will recognise rights, some of which func-
tion to make it difficult for some Indigenous groups to prove their Aboriginal and treaty
rights. For example, to prove section 35 Aboriginal title, an Indigenous group must show
exclusive possession of territories at the time of the transfer of sovereignty to the Crown,
requiring elaborate, and often difficult to establish, evidence.7 Recognition of broad self-
government powers as an Aboriginal right has been undermined by tests requiring proof that
each specific activity was integral to the culture.8 However, there remains some scope for
further judicial consideration of Indigenous self-government rights in Canada given, in the
context of a case involving a contemporary settlement recognising First Nations’ self-govern-
ment, the British Columbia Supreme Court acknowledged residual Indigenous self-govern-
ment powers. Certain regulations restricting section 35 rights are permitted on the proviso
that they comply with certain tests, such as the Crown’s fiduciary obligations to the
Indigenous group in question.9

The ‘bite’ in Canada’s enforcement of treaties is in its more restrictive interpretation of
treaty obligations when compared to, for example, the approach taken by the USA Supreme
Court and the ‘principles’ approach to New Zealand’s Treaty of Waitangi, both discussed
below. In R v Marshall; R v Bernard, the Supreme Court rejected Indigenous individuals’
claims based on a 1760s treaty between the Mi’kmaq and the British to cut and commercially
trade timber from Crown lands. Under the relevant treaty clause, the British were to provide
the Mi’kmaq, who had largely supported the French prior to their defeat, with trading posts
where Mi’kmaq agreed to trade exclusively. Having already previously determined that the
trade clause would only ever entitle the Mi’kmaq to a moderate livelihood from trade in the
products of traditional activities, the Supreme Court determined that trade in wood products
did not constitute a logical evolution of Mi’kmaq trading activity in the 1760s, and thus was
not section 35 protected.

Related to section 35 jurisprudence is the development of the ‘honour of the Crown’
doctrine in Canadian law, under which Crown obligations to consult with First Nations and
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accommodate their interests, and fiduciary duties fall.10 In practice, this doctrine can be
significant in providing First Nations with the opportunity to participate in governance deci-
sions that impact on them.

During the 1990s in particular, there was considerable political activity in the Canadian
context for greater recognition of Indigenous peoples’ autonomy and governance powers. The
Charlottetown Accord of 1992 proposed an amendment of the Constitution Act 1982 to
include recognition of Indigenous self-government, but was defeated at referendum, believed
to be more because of the inclusion of provisions to recognise greater Quebecois indepen-
dence. With ‘grand mega constitutional reconciliation off the Canadian agenda’ (Russell,
2005, 178), Canada moved robustly forward politically, recognising Aboriginal peoples’ self-
government under section 35 of the Constitution Act as a matter of policy and in line with
Royal Commission reports. One of the principal means of achieving this recognition is
through agreements with Indigenous peoples, of which there are literally hundreds, which
include the vesting of considerable power in Indigenous governance structures. The negotia-
tion of Aboriginal self-government and its express prescription in agreements undermines the
sense that Canada is moving towards broad recognition of Aboriginal inherent sovereignty,
even if agreements recognise Aboriginal self-government as inherent. As discussed later, this
reflects perhaps, as in New Zealand, that the negotiation process is inspired by a sense of the
need to reconcile Indigenous with non-Indigenous interests rather than fully realising the
legitimate claims of those groups wrongly denied sovereignty and territory in the past.

The forward-looking nature of Canada’s political approach to Indigenous peoples’ claims
is highlighted when its contemporary treaty-making process is compared to New Zealand’s
ongoing treaty settlement process and the USA’s previous Indian Claims Commission. The
latter two are focused on providing redress for historical wrongs, to ‘fully and finally’ settle
Indigenous peoples’ claims. The former, the Canadian approach, is more concentrated on
realising Indigenous self-government into the future. Perhaps, in this way, Canada shows its
leadership in reconciling Indigenous difference and equality in a pluralistic and multicultural
way.

Membership in tribal groups is a contested issue for some Indigenous peoples and indi-
viduals in Canada, seen in challenges to both state and Band membership regulations, espe-
cially where they discriminate against Indigenous women.11 They have also raised broader
questions, as in the United States, as to the role the state should have in determining such a
crucial issue, going as it does directly to Indigenous group and individual identity. If self-
government is to be realised, it must include the power to determine who constitutes the self.
Moreover, as in New Zealand, questions about legitimate types of governance entities
continue.

3.2 New Zealand

The Constitution of Aotearoa/New Zealand differs significantly from that of Canada and the
USA. It does not include, as mentioned, a formal written Constitution. Instead, New
Zealand’s constitutional norms are comprised of a collection of instruments including consti-
tutional convention and ordinary statutes, such as the Constitution Act 1986 setting out the
branches of government and the Bill of Rights Act 1990. Constitutional norms can change
relatively readily in response to the evolution of new ways of doing things (Palmer, 2007).
Parliament reigns supreme: courts cannot overturn legislation for incompatibility with consti-
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tutional rights, although the possibility of New Zealand courts making a declaration that
legislation is inconsistent with the Bill of Rights Act 1990 exists (Geiringer, 2009).

In contrast to Canada and the USA, New Zealand’s popular and contemporary constitu-
tional narrative is built on the above-mentioned Treaty of Waitangi, between the British
Crown and some Maori representatives, of 1840. The ongoing relevance of the Treaty of
Waitangi illustrates that Maori and state relations are central to New Zealand’s understand-
ing of itself, its national psyche and its Constitution. When comparing the Constitution of
New Zealand to that of Canada and the United States, there is less of a sense that Canada and
United States are constitutionally built on the encounter between Indigenous peoples and
colonial power.

However, the rhetorical significance of the Treaty of Waitangi is somewhat misplaced
when it is compared to the Treaty of Waitangi’s shifting legal status over the decades as well
as its inherent ambiguities. As mentioned, it was the original basis on which the English
asserted sovereignty over Maori territories in 1840 and despite inconsistencies between
Maori and English texts. Then, a short 37 years later, it was described by the Chief Justice of
the time, in the Wi Parata case, as ‘a simple nullity’ in so far as it purported to cede sover-
eignty on the grounds that ‘[n]o body politic existed capable of making cession of sover-
eignty’.12 Today, the Wi Parata decision has been discredited.13 Nonetheless, the legal
position that the Treaty of Waitangi cannot be enforced unless incorporated into statute
undermines its position as a ‘constitutional’ document, although this must be viewed in the
context of New Zealand’s overall comfort with non-legally binding constitutional doctrine
(Palmer, 2008). Still, Cabinet is required to sign off on bills’ compliance with the Treaty and,
importantly, the principles of the Treaty of Waitangi have been incorporated into a number
of statutes, and have been given force by the courts.14

An upshot of New Zealand’s constitutional culture is its malleability and susceptibility to
changing political whim. In a rather unconstrained democracy, where the majority has the
purported power to enact any law it pleases, political sentiment can quickly be translated into
legal, and even constitutional, principle, leaving the rights of minorities, including those of
Maori, vulnerable (Charters, 2006). This was seen most acutely with the passage of the
Foreshore and Seabed Act 2004, which legislatively extinguished all Maori land title in the
foreshore and seabed without any guarantee of redress. It was the, now generally accepted as
mistaken, response to a misaligned and misinformed public fear that recognition of Maori
land interests in the foreshore would result in the denial of New Zealanders’ access to New
Zealand beaches. Of late, the perception that state recognition of Maori rights, such as their
property interests, constitutes racial discrimination against non-Maori has filtered its way into
the legal and constitutional fields, impairing attempts to realise legitimate Maori claims
(Charters, 2009).

Perhaps the most significant facet of New Zealand’s constitutional structure, compara-
tively viewed, is the guaranteed Maori seats in Parliament, elected by voters registered,
voluntarily, on the Maori as opposed to the general electoral roll. The proportion of seats
assigned to Maori is determined by the number of Maori who register on the Maori roll, and
currently stands at seven out of approximately 120 seats in total. In conjunction with the
establishment of the Maori Party in 2004, partly a reaction against the enactment of the
Foreshore and Seabed Act 2004, and New Zealand’s mixed member proportional voting
system, making it highly unlikely that any one political party will acquire the votes to rule
alone, the Maori seats function to guarantee at least some Maori voice in Parliament. That
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mainstream parties are required, or deem it politically expedient, to enter into coalition agree-
ments with the Maori Party has translated into some leverage for the better realisation of
Maori interests, such as a review of the Foreshore and Seabed Act 2004.

Today, the constitutional rights of Maori are protected, or not, through an array of various
instruments, including above-mentioned references to the principles of the Treaty of Waitangi
in some legislation. Section 20 of the Bill of Rights Act, the right to culture, has been little
utilised by Maori, perhaps because it is expressed as a right belonging to individuals rather
than groups, like iwi (tribal groups), and is not an effective tool where Parliament enacts
legislation clearly inconsistent with it. Some legislative initiatives have empowered some
Maori groups, such as the Resource Management Act 1990, with its requirement, in some
circumstances, for consultation with Maori and provision for Maori interests.

The common law doctrine of Aboriginal rights, including the recognition of title and non-
territorial rights, applies in New Zealand, as it does in Canada, although it does not have the
constitutional status that it does under section 35 of the Canadian Constitution Act 1982.
However, partly due to New Zealand’s early decision to legislatively regulate Maori land,
dating back to the 1860s, there has been little scope, in practice, for the application of
Aboriginal title doctrine, leaving the jurisprudence underdeveloped. Regrettably, New
Zealand Maori land legislation, like the USA Allotment Act of 1887, also facilitated the loss
by Maori of much of their land, in part responsible for the sad statistic that Maori own less
than 5% of the total land in New Zealand today. Similarly, judicial recognition of extant
Aboriginal rights, such as fishing rights,15 is commonly superseded by legislation, ousting the
courts’ jurisdiction to determine Maori rights.

As mentioned, New Zealand has a now relatively long-standing Treaty of Waitangi settle-
ments process, which involves direct negotiations between representatives of the Crown and
Maori groups, coupled with, on settlement, legislation implementing the settlement.
Settlements are directed at responding to historical grievances and redress generally includes
financial redress, cultural redress and also an apology or acknowledgement. Increasingly, the
settlement process is coming under fire, especially from Maori groups. The process, and
policy behind it, is determined by the Executive, and cannot be challenged in the courts.
There are shortcomings in that the Crown will not consider claims based on self-determina-
tion or to natural resources such as oil and gas, has excluded smaller groups from the negoti-
ation process and has settled on more favourable terms with some iwi than with others.

The Waitangi Tribunal, which was established in 1975, has, since 1985, had the jurisdic-
tion to inquire into any alleged breach of the Treaty of Waitangi since 1840 and make recom-
mendations to the Crown. Its reports are often voluminous and constitute a remarkable history
of Maori and state relations. Unfortunately, however, its recommendations are not binding –
on the Crown or courts – and its interpretations of the Treaty of Waitangi, while influential,
are not authoritative outside of the legislation under which it is authorised to function. In
more recent years, the Crown has refused to follow the recommendations of the Waitangi
Tribunal in a number of high profile instances, including in relation to the above-mentioned
foreshore and seabed issue.

In contrast to state and Indigenous approaches to membership in some Indigenous groups
in Canada and the USA, Maori cultural approaches to membership are inclusive; if a person’s
whakapapa, or genealogy, includes a certain tribe, the person is generally included in the
tribe. Moreover, the state has not attempted, historically at least, to define who is or isn’t
Maori, even for the purposes of determining who can legally sign up to the Maori electoral
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roll. However, there are increasing pressures for the state to authorise the groups to be recog-
nised as tribes and the entities that represent the tribes, such as for the purposes of determin-
ing to whom to distribute the assets from settlements. Additionally, as some Maori tribal
groupings acquire more resources, such as in relation to the lucrative fishing industry, the
personal incentive to activate one’s membership in a tribe increases, putting pressures on the
group. In the light of these stimuli, it is expected that the politics around state recognition of
Maori groups on the one hand and membership in Maori groups on the other will intensify in
the near future.

3.3 USA

The constitutional position of American Indians, Hawaiians and Indigenous peoples in
Alaska is different, reflective of the differences between their history of contact with colonial
forces and the dominant policy of the colonial or USA governments at the time of constitu-
tionally-significant events.

The constitutional situation of the American Indian is unique in that some residual
American Indian sovereignty has always been recognised under the USA constitutional struc-
ture. Indeed, the USA has shared sovereignty and jurisdiction with American Indians
throughout, even if not to the extent demanded or expected by some American Indian
peoples. Especially on their land, often on reservations, American Indians have had the inher-
ent authority to regulate some matters in accordance with their own laws and norms, although
some argue tribal norms often emulate the law and norms of the neighbouring state/s or the
USA federal government (Barsh, 1999).

The legal foundation of American Indians’ ongoing residual sovereignty comes not
directly from the USA Constitution but from judicially-developed constitutional doctrine
from the early 1830s. In Cherokee Nation v State of Georgia and Worcester v Georgia, Chief
Justice Marshall held that while the Cherokee Nation was not a foreign state under the
Constitution, it was correctly denominated as a ‘domestic dependent nation’ with its own
boundaries.16 State laws have no force.17 The Supreme Court’s decisions in these cases must
be seen as emanations of their time, and especially the social and political context of the early
1830s. Political arms of the USA had until that time treated American Indians mainly as
sovereign entities, for example entering into treaties with them and legislating to regulate
trade and intercourse with them in ways that respected their status as separate nations. Both
of these facts were significant to Chief Justice Marshall. The broader significance of the
Marshall doctrines of the 1830s include that American Indian peoples are outside the US
Constitution; American Indian law is not subject to the USA Constitution.

However, the impact of residual sovereignty doctrine was curtailed by the judicial devel-
opment of the doctrine of Congressional plenary power in the late 19th and early 20th
centuries, by which time the American Indian had become physically dominated. In essence,
Congressional plenary power authorises Congress to pass legislation applicable in Indian
territories, which, if the legislation so provides, can be enforced in federal courts and takes
precedence over Indian laws. It was initially described as a ‘political’ power little constrained
by treaties between American Indians and the USA and not subject to judicial oversight.18

Suspicions from the academy and the judiciary about the legality of the Congress’ plenary
power doctrine pervade American Indian federal law and American Indian legal scholarship
(Newton, 1984). Thomas J, in 2004, highlighted the tension between the ‘incompatible and
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doubtful’ assumptions of Congress’ plenary power and tribes’ residual sovereignty.19 As he
noted, Congress’ plenary power is not sourced in the written US Constitution, which deter-
mines the scope of the powers of the arms of the USA government.

Instead, the initial justifications for Congress’ plenary power included that the American
Indian was, by 1886, within the geographical limits of the USA, under the political control of
the United States government and the national government had exclusive sovereignty over
the USA. The latter justification warrants particular circumspection given that it undermined
the previous (and contemporary) understanding of the continuation of Indian residual sover-
eignty as the source of their ongoing law-making authority, as recognised for example in
Worcester v Georgia. Other justifications, based on the fact of USA physical power, included
that Indian tribes were ‘wards’ and ‘dependent on the United States’, including for the daily
food.20 As was stated, ‘[f]rom their very weakness and helplessness, so largely due to the
course of dealing with the Federal Government with them and the treaties with which it has
promised there arises a duty of protection, and with it the power’. Again, such a paternalistic
rationale, and turning miserable facts into the basis for undermining Indian sovereignty,
continue to upset American Indians. As Clinton, Goldberg and Tsosie have pointed out, it was
part of a broader ‘American will to empire and its growing reliance on colonial rule in place
of notions of consent of the governed’ at the time (2007).

Perhaps in the light of concerns about the legality, and justice, behind Congress’ plenary
power, it has been somewhat limited by the need for it to be express before it will oust Indian
tribal jurisdiction.21 Nonetheless, tense and often judicially-policed jurisdictional boundaries
between federal, state and tribal law continue with questions over tribal jurisdiction over non-
Indians and non-members being particularly fraught and contested.22 Similarly, the extent of
limitations on Congress’ plenary power under fiduciary duties to Indian nations is contested.

Outside of basic questions about the extent of tribal sovereignty, federal Indian law has, as
in Canada and New Zealand, oscillated considerably over the decades and centuries. Policy
and law have gone from periods of assimilation through to the individualisation of Indian land
title around the 1880s, to recognition of tribal authority under the Indian Reorganisation Act
1934, to the practice of terminating federal recognition of tribes and extending state jurisdic-
tion over tribes in the 1950s to the rights-era of the 1960s and onwards. Today, the upshot of
continued tribal sovereignty includes the general recognition of Indian jurisdiction and
control over resources on tribal reservations, albeit subject to a checkerboard of
Congressional legislation, some supportive of tribal authority and some less so.

The status of treaties between American Indians and the USA under constitutional law is
different again from that of the legal status of treaties under Canadian or New Zealand consti-
tutional law. They do not have the same ‘higher’ constitutional status as treaties between
Indigenous groups and the state in Canada, but are not unenforceable unless incorporated into
legislation as they are in New Zealand. Indian treaties, like any international treaty, have the
constitutional status of ‘the supreme law of the land’, meaning they are akin, constitutionally,
to federal legislation. The significance of this status was apparent in the controversial
Washington v Washington State Commercial Passenger Fishing Vessel Association deci-
sion,23 where the Supreme Court upheld the Yakima off-reservation fishing right, guaranteed
under Treaty, interpreting the Treaty as it would have been understood by the Indians and as
superior to conflicting state law. Only explicit statutory language in federal legislation could
override a treaty right.

As in Canada, particularly pressing ongoing legal issues include rules regulating federal
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recognition of Indian groups as tribes and, also, tribal and state regulation of membership of
Indian tribes (Gover, 2009). Federal recognition of a group of American Indians as a tribe is
crucial for the tribe to receive continuing federal support, and well over 500 tribes are
currently federally recognised. The rules regulating both inclusion on the register and the
decisions made on their application are, and will continue to be, contentious.

In contrast to the USA, as mentioned, Canada and New Zealand have rarely, if ever,
constitutionally acknowledged any ongoing Indigenous peoples’ inherent sovereignty,
although Canada’s position has been changing over the last two decades. As described above,
the concept that there may be more than one sovereign within a state – competing with the
authority of Parliament – is an anathema to New Zealand’s constitutional ethos and structure.
In Canada, as mentioned, any law-making power exercised by First Nations under, say, the
Indian Act, has been mostly perceived to be a power delegated from the state rather than
inherent, maintaining the myth of unitary sovereignty. It may be that the USA’s relative
comfort with ongoing legal pluralism is influenced by its adherence to the constitutional prin-
ciple, and belief in the advantages, of the separation of powers compared to the ongoing influ-
ence of the British doctrine of consolidation of ultimate sovereignty in one entity in Canada
and New Zealand.

The constitutional situation of Hawaiians is somewhat more akin to that of Maori in that
the USA annexation of Hawaii included the colonial assumption of absolute sovereignty over
the islands, with no space for shared sovereignty with Indigenous Hawaiians. In a piecemeal
transfer of power, which occurred over 11 years, first led by US citizens and then followed
by eventual support from the US President and government, Hawaii was finally annexed by
the USA in 1899, at which point the federal government assumed legislative jurisdiction over
Hawaii. Hawaiian land loss was facilitated through US legislation, such as the Hawaiian
Homes Commission Act 1921.

With the primary exception of specific legislation relating to Hawaiian ongoing interests
in land, operated through the Office of Hawaiian Affairs, Hawaiians have been treated as,
along with and equal to other inhabitants of the Hawaiian Islands, citizens of the state of
Hawaii and the USA. Unlike American Indian tribes, their residual sovereignty has never
been recognised and they exercise no separate jurisdiction over publicly regulated matters.
Indeed, the Supreme Court has ruled that, unlike American Indians, Hawaiians are a racial
grouping, meaning that distinct legal entitlements for native Hawaiians conflict with USA
constitutional protections against discrimination.24 A comparable case dealing with American
Indians conceives of them as members of political groups, not racial groups, and thus unique
legal entitlements do not discriminate contrary to the Constitution.25

Over the last two decades, moves have been made to address the legal wrongs suffered by
Indigenous Hawaiians. For example, Congress officially apologised in 1993 for the role
played by the USA in the overthrow of the Kingdom of Hawaii in 1893, albeit without assum-
ing any corresponding legal responsibility. Since 2000, attempts have been made to pass
legislation establishing a process for native Hawaiian groups to acquire federal recognition
like that of Indian tribes. Native Hawaiians have taken different positions on its desirability,
some rejecting it for not recognising full Hawaiian sovereignty, while others see it as an
opportunity to assume some autonomous authority, albeit within the USA’s constitutional
structure.

Constitutional doctrine dealing with Alaskan Indigenous peoples differs again, and
substantially, from that relating to American Indians and Hawaiians. The USA’s claim to
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Alaska comes from its purchase of Russian interests in Alaska in 1867, although the ability
of Russia to pass on interests in the territory, inhabited by different Indigenous groups at the
time, is questionable.

After World War II, the USA included Alaska on the United Nations list of non-self-
governing territories entitled to decolonise, reflecting the extent to which Alaska was
perceived to be a territorial entity jurisdictionally separate from the USA. However, in 1959
the USA removed Alaska from the non-self-governing list on the basis that it was to become
a state, in accordance with the expressed wishes of the Alaskan population expressed in a refer-
endum. Ongoing complaints against the referendum include that all those living in Alaska at
the time were entitled to vote when Indigenous views should have taken precedence and that
Alaskans who could not read or write, many of whom were indigenous, were excluded.

A short 12 years after Alaska attained statehood, and galvanised by the discovery of oil
and gas in Alaska, the Alaska Native Claims Settlement Act was passed in 1971. It extin-
guished Indigenous Alaskan Aboriginal title in Alaska in return for shares in title to a smaller
selection of state lands, amounting to approximately one-ninth of the state, and compensation.
It also established a new regime of village and regional corporations to manage Indigenous
Alaskan interests in their lands and resources, undermining traditional governance structures.

4 COMPARISONS IN CONSTITUTIONAL LAW RELEVANT TO
INDIGENOUS PEOPLES: THE EXAMPLE OF THE APPLICATION
OF HUMAN RIGHTS NORMS TO INDIGENOUS GOVERNANCE

Perhaps the most enlightening differences between constitutional law and Indigenous peoples
in Canada, New Zealand and the USA can be seen when contrasting the outcome of legal
action by an individual to seek Indigenous governance structures’ compliance with constitu-
tional human rights norms. Such a situation might, and does, arise where, say, an Indigenous
governing body denies a woman tribal membership but not a man with similar qualifications
for membership.

The application of state human rights norms to Indigenous governance squarely pitches
Indigenous peoples’ sovereignty, self-determination and cultural rights against some of the
most highly prized values in Western liberal democracies like Canada, New Zealand and the
USA, such as individual liberty and autonomy. It also touches on the debate between cultural
relativism and universalism, the ideal hierarchy of individual and collective rights and is an
area of significant contemporary contention in all three states. Concerns about Indigenous
peoples’ alleged and relative lack of attachment to individuals’ rights are often raised as
reasons why Canada, New Zealand and the USA philosophically struggle to accommodate
Indigenous peoples’ collective rights, including to governance (Kymlicka, 1995).

In Canada, if the exercise of tribal governance is an expression of an Aboriginal or treaty
right protected by section 35 of the Constitution Act, it expressly takes precedence over
human rights in the Canadian Charter of Rights and Freedoms under section 25. The only
exception relates to discrimination between the sexes given that section 35(4) requires the
application of Aboriginal and treaty rights to male and female persons equally. The problem
from the tribal perspective, as we have seen, is that First Nations first have to prove they have
an Aboriginal right to self-government,26 which the Supreme Court has made difficult
through the development of restrictive tests. The issue remains unresolved, however, as the

182 Comparative constitutional law



 

British Columbia Supreme Court decision of Campbell suggests some judicial recognition of
residual First Nations governance might be possible in the future.27

If an Indigenous people practises governance power under legislation, such as membership
determination powers under the Indian Act,28 or in accordance with a contemporary agree-
ment, which generally requires compliance with the Canadian Charter of Rights and
Freedoms, Indigenous government will be required to comply with constitutional human
rights guarantees.

In New Zealand, the situation is quite different given that the state does not recognise any
ongoing Maori legal or governing authority other than that emanating from, or delegated
from, the state. Accepted legal wisdom is that Maori customary law has no authority in the
public domain unless it has been sanctioned by legislation, which is rare. Thus, the Bill of
Rights Act, which only applies to the arms of state government and entities undertaking
public functions, does not apply to, say, the application of custom in private settings.

However, a number of Maori organisations are potentially caught by the Bill of Rights Act
1990 as they take on public functions and acquire legislatively-delegated powers (Charters,
2003). Where Maori organisations attempt to exercise delegated power consistently with
customary law, and it raises questions about their compliance with human rights, there is little
scope within the structure and application of the Bill of Rights Act 1990 for nuanced analy-
sis, especially the balancing of the philosophical premises behind Maori customary norms
and human rights. Instead, questions about Maori compliance with human rights play out in
the public domain, where Maori voice is in the minority.

In the USA, the basic position is that tribal law exercised in accordance with inherent
residual tribal authority is not required to comply with the USA Constitution, including
constitutional rights and freedoms. Yet, in 1968, Congress exercised its plenary power by
passing the Indian Civil Rights Act (ICRA) and imposing a number of constitutional rights
guarantees on tribal governments. The potential impact of the ICRA on tribal sovereignty has
been mitigated, in the interests of respecting tribal sovereignty, by the Supreme Court’s deci-
sion in Santa Clara Pueblo v Martinez.29 The Court held that as the ICRA only expressly
permits access to the federal courts to seek a remedy in relation to the writ of habeas corpus,
complainants cannot seek federal enforcement of the other ICRA rights against the tribal
governments: such remedies must be sought under the Indian legal system.

5 COMPARATIVE CONSTITUTIONAL LAW, INDIGENOUS
PEOPLES, AND INTERNATIONAL LAW

Aboriginal peoples from Australia, American Indians, First Nations, Hawaiians, Maori,
Metis, native Alaskans, Inuit and Metis have all brought attention to their circumstances, and
called for recognition of their rights, in international fora, from the UN human rights institu-
tions to the World Trade Organization (WTO) to the World Bank. In doing so they have
profoundly influenced and in some cases even led the development of new and oftentimes
strong norms to protect and respect the rights of Indigenous peoples at the international level.
Similarly, Indigenous peoples have also created and exploited international spaces to ques-
tion state authority over them, bringing debates about constitutional law relevant to indige-
nous peoples to external venues, which, in turn, influence domestic constitutional
developments.
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As mentioned, Canada, New Zealand and the USA have taken a similar stance to interna-
tional Indigenous peoples’ rights. None has ratified the ILO Convention 169 on Indigenous
and Tribal Peoples and they initially opposed the UN Declaration on the Rights of Indigenous
Peoples. Despite this, looking into the future, Canadian, New Zealand and the USA constitu-
tional evolution will continue to be affected by evolving international jurisprudence on
Indigenous peoples and particularly, in the case of Canada and the USA, that of the Inter-
American Court and Inter-American Commission of Human Rights on Indigenous peoples’
rights. This is true, even though, having not ratified the American Convention on Human
Rights, Canada and the USA are not subject to the Court’s jurisdiction. Inter-American
jurisprudence strongly recognises Indigenous peoples’ communal and collective property
rights as well as rights to their natural resources, and reflects the growing trend in interna-
tional jurisprudence more widely to give teeth to Indigenous peoples’ territorial claims.30

While there is no equivalent regional human rights system in the Pacific, New Zealand, like
Canada and the USA, is constantly being questioned by international human rights bodies on
its compliance with Indigenous peoples’ norms, which was possibly influential in its decision
to review and repeal the Foreshore and Seabed Act 2004.

6 CONTEMPORARY CONSTITUTIONAL TRENDS, LOOKING INTO
THE FUTURE

Many scholars have commented on a relational approach to Indigenous peoples and state
interaction in Canada, New Zealand and the USA, and elsewhere, that developed from the
late 1970s, through the 1980s and into the 1990s (McHugh, 1998). Largely a result of
Indigenous peoples’ agitation and resistance, mentioned above, there are examples of the
Canadian, New Zealand and USA governments responding with, for example, greater official
recognition of Indigenous peoples’ self-government and self-determination, especially in
Canada and the USA respectively (McHugh, 2004). Concepts of partnership began to filter
into official dialogue in all three (McHugh, 2004). Underlying a relational approach to
Indigenous and state interaction, based on equality, is the idea that a political process based
on partnership is better than one based on assimilation or one propelled by litigation. It also
constitutes belated state-building in that it is an after-the-event attempt to legitimise state
authority over its territories.

The shift to a more relational approach to Indigenous issues has been reflected in many
ways. In Canada, it partly explains federal policy to recognise self-government as protected
by section 35 and ongoing settlements that include the recognition of Indigenous law-making
powers. In New Zealand, the establishment of the Waitangi Tribunal, the negotiation of
settlements to provide some redress for historical grievances, the inclusion of Treaty of
Waitangi principles in legislation, and so on, all realise, to some extent, the goal of working
in partnership with iwi and hapu. In the USA, policies and laws recognising and facilitating
greater American Indian governance achieve the same.

While it would be unfair to say that state law and policy have regressed to the paternalis-
tic and assimilationist patterns common prior to the 1970s, and for the century prior to that,
it is clear that there have been pressures on the relational approach to state and Indigenous
peoples’ interaction over the last decade. The most vivid illustration of this is, of course,
Canada, New Zealand and the USA’s initial approach to the UN Declaration and statements
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that recognition of Indigenous peoples’ rights must not come at the expense of non-
Indigenous peoples’ rights.31 In Canada, ongoing agitation around, for example, continuing
exploitation of Lubicon Lake Band territories for oil and gas exploitation and violence against
Indigenous women highlights gaps in Canadian Indigenous policy. In New Zealand, the
Executive and Parliament joined forces to pass legislation extinguishing land rights and the
Executive has rejected a number of Waitangi Tribunal decisions, suggesting a broader polit-
ical fatigue with Maori issues and renaissance. Concerns about the fairness and, consequen-
tially, the longevity of settlements between iwi and the Crown are being voiced vociferously.
In the USA, failures to adequately protect Indigenous peoples’ lands and address Indigenous
Alaskan and Hawaiian claims attract human rights censure.32 For Indigenous peoples, this
means that renewed and constant vigilancy is necessary to ensure continued and greater
respect and protection of their rights into the future. For constitutional law as it relates to
Indigenous peoples in Canada, New Zealand and the USA, it means that it is likely that the
legal landscape will continue to oscillate in response to changing political, social, cultural and
demographic dynamics.

7 COMPARATIVE CONSTITUTIONAL SCHOLARSHIP ON
INDIGENOUS PEOPLES IN CANADA, NEW ZEALAND, 
AND THE USA

Both similarities and differences between the constitutional approach to Indigenous peoples
in Canada, New Zealand and the USA inform and complicate comparative constitutional
scholarship on Indigenous peoples. Overall, there is a greater difference between the consti-
tutional approaches to Indigenous peoples in New Zealand and the USA than between those
of Canada and New Zealand or those of Canada and the USA, perhaps explaining the relative
dearth of comparative scholarship focused on comparing New Zealand and the USA (excep-
tions include Miller and Ruru, 2009). Moreover, there is generally more comparative schol-
arship, certainly in the form of edited collections (for example, Havemann, 1999), comparing
Australia, Canada and New Zealand, and excluding the USA, perhaps reflecting the closer
proximity those states’ constitutions retain to that of the United Kingdom. Until Canada
moved to a strong-form judicial review model to protect rights in 1982, Australia, Canada and
New Zealand had weak-form judicial review models for rights, like the United Kingdom. In
contrast, the USA has had a famously long-standing strong-form model of judicial review of
rights.

Further, with some exceptions (Getches et al., 2005), scholarship in the USA, and from
scholars based in the USA, on Indigenous legal issues appears to be less comparative in
nature than, say, scholarship from Australia, Canada and New Zealand, where a number of
collaborative research projects have been undertaken. In the USA, scholars appear to be more
focused on issues arising within the USA jurisdiction, and international developments, than
on other jurisdictions. Indeed, there are a number of cases where contributions on compara-
tive constitutional law and Indigenous peoples from a USA perspective are written by schol-
ars based outside and not from the USA (Richardson, 2009; McHugh, 2004; Russell, 2005).
Generally, experience indicates that there is greater academic traffic between Australia,
Canada and New Zealand on the law and Indigenous peoples.
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Particular areas of law lend themselves to greater comparative analysis. Where similarities
in constitutional and legal doctrine are common, such as in the development of the doctrine
of Aboriginal title, often called original title in the US context, abound, nuances between the
jurisdictions can be isolated. In areas of law marked with greater difference, such as the legal
approach to treaties between Indigenous peoples and states, more general, less definitive,
comparisons can be drawn. The difference between constitutional approaches to Indigenous
peoples makes drawing analogies difficult, like comparing apples and pears. However,
comparisons between types of constitutional structure coupled with an assessment of the
degree of protection of respective types of Indigenous peoples’ rights, for example land
rights, are illuminating. They suggest, albeit baldly, that certain types of constitutional struc-
ture and method may be systemically better, or worse, in realising Indigenous interests.

Overall, comparative constitutional law scholarship related to Indigenous peoples is often
revealing and instructive, and incorporates much history and politics also, as is appropriate
(McHugh, 2004). Examples of good and bad practices in one state can, and do, inform law
reform and policy shifts in another. Equally, especially Australian, Canadian and New
Zealand courts have taken cognisance of one another’s jurisprudence, for example and
notably in relation to Aboriginal title, and drawn on US judicially-developed principles.

Comparative constitutional scholarship and dialogue on Indigenous issues are robust,
alive, critical and challenging. One weakness is perhaps that much work, as Ruru has pointed
out, consists in edited books, which, ‘while instrumental, consist of chapters that are mostly
written with one country in mind, albeit united under certain themes’ (2007, 428). However,
the work of scholars such as McHugh (2004), Russell (2005) and Scholtz (2006), which
expertly examine Indigenous peoples and the law in Australia, Canada, New Zealand and the
USA together, make up for much of the singular jurisdictional focus found in collaborative
books.
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11. A new global constitutional order?
David Schneiderman*

Accompanying the rise of new transnational legal rules and institutions intended to promote
global economic integration are questions about the linkages between transnational legality
and constitutional law. In what ways does transnational economic law mimic features of
national constitutional law? Does transnational law complement in some ways or supersede
in other ways what we typically describe as constitutional law? To these questions we can
now add the following: are transnational rules and institutions a proper subject of study for
comparative constitutionalists? This chapter makes a case for the incorporation of forms of
transnational legality into comparative constitutional studies.1 Taking as my focus the regime
of international investment law, I argue that an appreciation of the constitutional functions of
transnational legality deepens understandings of how constitutional law develops within,
across and beyond national systems of law. More specifically, elements of transnational
legality can help to explain the phenomenon of convergence and divergence in constitutional
law. This expansion of the comparativist’s toolkit of resources, though challenging conven-
tional understandings of constitutional law as grounded exclusively in states, better captures
current developments.

Comparative constitutionalists traditionally have been preoccupied with the identification
of difference and similarity between families of national constitutional systems (see e.g. Finer
1979). Today, the dominant trend among comparative constitutionalists is to seek out not just
differences and similarities but convergence. With a focus on judicial branches operating
within national constitutional systems, proportionality review typically is singled out as
evidence of an emerging worldwide consensus in constitutional matters (Beatty 2004; Kumm
2009). For those states not participating in this global convergence on standards of review –
the United States usually is singled out for this exceptionalism, though this is not an entirely
accurate representation (Gardbaum 2008) – they simply will have missed out on the manna
of the post-war rights model (Weinrib 2002). That this convergence has occurred at the very
same time as global economic integration has proceeded at a breathtaking pace plays little
role in these analyses. Instead, there is a strange separation between global political economy
and rights (Schneiderman 2002). The constitutionalization of property rights, to be sure, has
been the subject of some important comparative work (Alexander 2006; Allen 2000; Van der
Walt 1999) but, even here, the scholarship mostly is divorced from the simultaneous move-
ment toward greater economic integration. Outside of work on the World Trade Organization
(WTO) and the European Union (EU) – which invite such linkages (Fligstein and Stone
Sweet 2002; Joerges and Neyer 2006) – this is the case with very few exceptions.2

In the text that follows, I contrast scholarly approaches by distinguishing between ‘consti-
tutionalism as project’ and ‘constitutionalism as critique’,3 roughly tracking the distinction
between those who submerge the simultaneous spread of rights discourse and global economic
relations and those who noisily take note of it. In the first, ascribing constitutional features to
aspects of transnational legality is undertaken not only to uncover as yet unrecognized features
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of this new legal order but as part of a normative project of stabilization and legitimation
(Kennedy 2009: 40). Global constitutionalism as ‘project’ has as its object the improvement of
institutions for ‘global governance’. Constitutionalism becomes a resource for entrenching
global best practices around limited government and market reforms (Rittich 2006).
Constitutionalism as critique, by contrast, brings power and political economy back into the folds
of transnational legality, reconnecting the spread of rights discourse to the end game of remov-
ing barriers to trade, persons and capital.4 Critical constitutionalism is an approach that best
captures, I argue below, recent trends driving toward global constitutional engagement, even
convergence.5 Though some scholarship bridges these divides,6 it is fair to conclude that project
constitutionalism is the dominant mode of inquiry today. By contrast, I advance a critical mode
of inquiry by taking up the case of international investment law. Irrespective of which account
is favoured, I hope to show how transnational legal norms and forms associated with economic
globalization should be considered part of comparative constitutional law’s frame of inquiry.

The discussion proceeds as follows. First, I turn to the problem of stretching the constitu-
tional analogy beyond the borders of national states and, in so doing, contrast project- and
critique-constitutionalist approaches. I then take up the investment rules regime in some
detail as a form of transnational constitutional law, examining its dominant features and link-
ages to national constitutional law. Lastly, I turn to contending non-constitutional interpreta-
tions of international investment law and suggest that, whatever the explanatory power of
each of the counter-claims, they are best understood as part of a larger debate about which
features of the new global legal order are deserving of the moniker ‘constitutional’.7

1 CONSTITUTIONALIST PROJECTS

In the face of emergent transnational legal orders whose implications are only beginning to
be understood, it comes as little surprise that analysts will look to tools readily at hand
(Tushnet 1999: 1286) and assimilate these orders under the rubric of constitutionalism. In the
many domains in which transnational law dominates, constitutional ideas have migrated
(Choudhry 2006) in order to make sense of what is partially coming into view. John Jackson,
for instance, describes the Uruguay Round World Trade Organization (WTO) system as a
constitution for international trade relations (1997: 339). By this, he means to describe both
the structure of rules that constitute the international trading system and the constraints they
impose on governments. Jackson is not naïve about the linkages between national constitu-
tional systems and the emergent trade constitution: both inform each other, he observes
(1997: 340). McGinnis and Movsevian (2000) push the analogy even further, arguing the
WTO institutionalizes Madisonian checking functions so as to deter factionalism in the inter-
national economic system by establishing a ‘world trade constitution’. Petersmann (2000)
goes so far as to promote a fully constitutionalized trade and human rights system at the
global level through the WTO. These descriptive and normative accounts of the WTO have
been subject to critiques by Cass who finds that the WTO falls well short of the typical mark-
ers of a ‘fully constitutionalized entity’ (2005: 19; Walker 2001: 50; Walker 2002: 355) while
Howse and Nicolaïdis (2001) claim that conceiving of the WTO as constitutionalized is a
counterproductive response to the WTO’s legitimacy crisis (also Dunoff 2006). Rather than
raising WTO dispute settlement to a ‘higher law’ that is above the fray, what is needed is
more politics, not less (Howse and Nicolaïdis 2001: 229).
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Moving beyond the multilateral trading system, theorists have been inspired by Kant’s
sketch of a ‘perpetual peace’ based on a federation of republican states (1795). Habermas
(2006) suggests that a global constitutional law can be managed not by a new global state but,
following Kant, by intermediary federated institutions such as those of a reformed United
Nations. Koskenniemi (2007) looks to constitutionalism in international law as a way of
endowing human suffering with normative meaning through the constitutional norms of
equality, autonomy and human dignity, while Kumm (2009) discerns a new cosmopolitan
law, drawing on the European Court of Human Rights experience, premised on a framework
of proportionality and subsidiarity. National constitutional law is legitimate for Kumm only
to the extent that it is conceived as part of a new cosmopolitan paradigm.

How well do these constitutionalist accounts translate to newly operative global legal
regimes (Walker 2003)? The answer turns, in part, on whether one conceives of constitution-
alism as thin or thick. In its thin conception, constitutionalism refers to laws that establish and
regulate groups and associations (Raz 1998: 153). Teubner, drawing on Luhmann’s systems
theory (2004),8 describes the turn to global constitutionalism as reflecting a ‘multiplicity of
civil constitutions’ emerging outside of states initiated by various actors operating in
autonomous global sectors – whether they be transnational corporations, federated trade
unions or human rights networks (Teubner 2004: 8). These turn out to be specialized centers
of law production that are ‘independent global villages’ or sub-constitutions of a world soci-
ety (Teubner 2004: 14). Teubner’s account turns out to be a legal pluralist one (Berman
2007), resembling early twentieth-century British political pluralist formulations (Hirst
1989). Thinner versions, it would appear to be the case, translate relatively well to the global
level. Thicker versions refer to constitutional features such as the separation of powers,
fundamental rights or judicial supremacy (Raz 1998: 153) and seemingly appear more diffi-
cult to translate. Walker (2002), for instance, wishes to distinguish between societal consti-
tutionalism or legal pluralism per se (resembling the thin version) and constitutional
pluralism (akin to the thicker one). In the European context, this means moving beyond the
inter-state paradigm of constitutional monism in the direction of a heterarchical pluralism in
which the European order ‘makes its own independent constitutional claims . . . [which] exist
alongside the continuing claims of states’ (Walker 2002: 337). Stone Sweet similarly
observes that certain treaty regimes, like the European one, are constitutional as they are
‘built on a normative foundation that is very similar to higher-law constitutions’ and so are
overlaid onto existing national constitutional spaces (Stone Sweet 2009; Stone Sweet 1994).

A number of objections immediately arise. At base, these regimes appear to lack the basic
element of a liberal constitutional order: a constituent authority or demos. A common rejoin-
der is to say that, at least in the EU case, this is an example of a quasi-constitutional legal
order that is only beginning to work out fully its idea of constitutionalism (Weiler 1999: 8;
Joerges and Neyer 2006). Alternatively, one might say that these are instances (in the long
history of the subject) of constitutionalism without a demos (Newton 2006: 330). Others
object on the basis that it is inappropriate or simply beyond credulity to stretch constitution-
alism beyond the state (Walker 2008: 520–22). One might reply by saying that, at a functional
level, transnational legal regimes exhibit constitution-like features and employ techniques
and discourses familiar to national constitutional law (Dunoff and Trachtman 2009a: 9). To
this end, constitutionalism is ‘a prism through which one can observe a landscape’ and isolate
certain of its features (Weiler and Trachtman 1996–7: 359). At a normative level, if one
understands constitutionalism as an open-ended project under construction rather than a fully
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realized accomplishment – as an ‘ethical discourse under a constant process of re-imagining
and reconstruction’ (Walker 2008: 525) – then postnational constitutionalism becomes not
only a possibility but, for some, an imperative. Here arises one common animating concern
among much meta-level constitutional theorizing. Almost all of these accounts have the
object of positively identifying nascent or extant transnational constitutionalism for the
purpose of pursuing ‘constitutionalism as a project’ (Kennedy 2009: 40). By way of contrast,
I turn next to a mode of constitutional analysis that has as its object not legitimation but
critique. It is this critical edge that helps to make this mode of transnational analysis advan-
tageous to comparative constitutionalists.

2 CONSTITUTIONAL CRITIQUES

I have in mind a critical discourse that brings power, history and political economy back into
view. It is an approach that best captures the rise of a ‘new constitutionalism’ – a term coined
by Stephen Gill (2003) to describe the worldwide political project to shrink political author-
ity over markets and to replicate mythical paths to development of wealthy, capital-exporting
states. If constitutional design concerns itself, in part, with the proper relationship between
politics and markets – about regulating the amount of politics to let into markets – then the
model of development associated with the ‘Washington consensus’ has been preoccupied
with placing constitution-like limits on exercises of political power (Rittich 2006: 221;
Dezalay and Garth 2002: c. 10). New constitutionalist proposals, writes Gill, are ‘intended to
“lock in” commitments to liberal forms of development, frameworks of accumulation and of
dispossession so that global governance is premised on the primacy of the world market’ (Gill
2008: 254; 2003: 132). There are a number of features that this work shares with other criti-
cal approaches to globalization (Mittelman 2004: 224–5): it is reflexive about the interests
served by the rules and institutions of globalization (Bourdieu 2000: 70); it is attentive to the
historical and national contexts out of which emerge these rules and institutions (Santos 2002:
179); it does not presume to defend the vested interests of powerful economic actors and
resists being preoccupied exclusively with ‘northern theory’ (Connell 2006); and, method-
ologically, insists upon interdisciplinarity as the most appropriate means of understanding the
phenomenon associated with globalization (Rosamond 2006). The literature collectively aims
to locate openings whereby law, politics and economy can be reconnected, whether inside or
outside of the national state.

A few scholars have taken up the new constitutionalist research agenda, principally exam-
ining developments internal to national constitutional systems. Hirschl, for instance,
describes the advent of judicial review under new constitutions in Canada, Israel, New
Zealand and South Africa as generated principally by self-interested elites seeking to insulate
their hegemonic rule from democratic impulse (2004: 99). Kelsey takes up the case of the
Supreme Court of the Philippines which approved ascension to the WTO by effectively read-
ing out of the Philippines constitution its strong economic nationalist discourse (1999: 515).
Teivainen explores new constitutionalist strategies deployed by Peruvian President Fujimori
in the 1990s to freeze and then de-regulate state mechanisms for steering markets (2002:
164).9

Gill described a new constitutionalism operating at both local and global scales (1995:
81–6), and so had in mind not only macro-institutional reform within national states but
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disparate international legal formations that promote privatization and free trade, such as the
International Monetary Fund (IMF) and the WTO, or regional arrangements such as the EU
and the North American Free Trade Agreement (NAFTA). I have attended to the transna-
tional dimension of the new constitutionalism by focusing on the legal regime to promote and
protect foreign investment (Schneiderman 2008).10 A regime made up of some 2,700 bilat-
eral investment treaties (BITs), together with a small number of regional trade and investment
treaties (UNCTAD 2009a: 32), it exhibits, at a functional level, constitution-like features and,
at a normative level, is intended to spread ‘market-friendly human rights’ worldwide for
investors and citizens alike (Baxi 2006). I have described the regime’s ensemble of rules and
institutions as a form of precommitment strategy (following Elster 1984) that binds future
generations to certain forms and substantive norms by which politics is practised. Like consti-
tutions, they are difficult to amend, include binding enforcement mechanisms, and oftentimes
draw on the language and experience of national constitution systems (Schneiderman 2008:
4). These limits on state action are enforceable not only by states party to these agreements
but by foreign investors themselves – the great innovation of this form of transnational legal-
ity (Lauterpacht 1997).

Investment treaties guarantee a variety of substantive rights to investors that are analogous
to those found in national constitutional systems, among them non-discrimination rights (or
national treatment) and prohibitions against takings (nationalization and expropriation or
equivalent measures) (Been and Beauvais 2003). A ‘fair and equitable treatment’ standard
has been interpreted in ways analogous to a due process clause (ibid.) and to clauses guaran-
teeing the enforceability of contracts. Each of these standards of protection has their counter-
part in the national constitutional systems of capital-exporting states, principally norms
associated with rights to property and to contract. The promotion of the takings rule in the
Fifth and Fourteenth Amendments to the US constitution, for instance, is emblematic of
efforts to have local law ascend to the plane of the universal (Schneiderman 2008: c. 2). It is
this desire – what has been called a ‘Fourteenth Amendment psychology’ (Wild 1939: 10) –
that undoubtedly has animated both US and western European attitudes toward the protection
of property and contract under international law (Williams 1928: 24). Some will deny that
investment rules pedigrees are traceable back to the constitutional norms of economically
powerful states (e.g. Ratner 2008). Whatever their precise origins, it turns out that investment
rules, in practice, impose harsher restraints than even these national constitutional systems
would permit. This helps to explain the response of the US Congress to expansive interpreta-
tions of the takings rule by international investment tribunals, discussed further below.
Latitudinal interpretations precipitated reform to US model treaty text, as mandated by the
Trade Promotion Authority Act of 2002, so that treaty practice fell back into line with domes-
tic constitutional practice.

As mentioned, enforcement mechanisms (dispute resolution procedures) are available not
only to states party to these investment treaties. Investors are entitled to seek damages for regu-
latory initiatives that may run afoul of these laconic entitlements. Investors need not exhaust
local remedies (Lanco International 2001) nor need their connection to the home state be any
more tangible than the place of incorporation (Aguas del Tunari 2004). For these and related
reasons, the regime has been described as the ‘most effectively enforceable in the international
system’ (Alvarez 2009: 565). Typically, resolution of investment disputes is sought before
arbitration tribunals hosted by facilities such as the International Centre for the Settlement of
Investment Disputes (ICSID) located at the World Bank or under rules promulgated by the
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United Nations Commission on International Trade Law (UNCITRAL). Awards usually are
then enforceable within the defaulting state’s national system of courts. Van Harten likens
international investment arbitration to adjudication of public law matters in national high
courts, entitling investors to seek review of ‘governmental choices regarding the regulatory
relationship between individuals and the state’ (2007: 10). For these reasons, this form of
transnational legality has the potential to subject a myriad of national law-making and law-
administering authority to investment law disciplines that mimic constitutional strictures.

That international investment law has attributes making it remarkably similar to national
constitutional law was admitted by arbitrator Bryan Schwartz in the case of S.D. Myers
(2001). Because trade and investment agreements like NAFTA, he wrote in a separate opin-
ion, ‘have an enormous impact on public affairs in many countries’, Schwartz likened these
agreements to ‘a country’s constitution’ as they ‘restrict the ways in which governments can
act and they are very hard to change’. While governments usually have the right to withdraw
with notice, Schwartz admits that this ‘is often practically impossible to do’. ‘Pulling out of
a trade agreement may create too much risk of reverting to trade wars, and may upset the
settled expectations of many participants in the economy’, he observes. Amendment is made
no easier, he writes, ‘just as it is usually very hard to change a provision of a domestic consti-
tution’ (S.D. Myers 2001 [separate opinion]: paras 33–4). This is no argument, then, that
transnational legal forms supersede (in a technical sense) national constitutional formations.
Nor is this to claim that it is impossible to terminate these agreements – Ecuador in 2009
terminated nine BITs that it considered oppressive and with little impact on attracting new
inward investment (UNCTAD 2009b). Though rescission can be done unilaterally, invest-
ments established under the auspices of these treaties continue to benefit from their protec-
tions, typically, for a period of ten to fifteen years. The point, instead, is that they resemble
national constitutional texts in important respects and, because of the resilience of constitu-
tional discourse, together with the surveillance of international actors and financial institu-
tions, render investment rules difficult to escape. Tully’s suggestive formulation of an
‘informal paramountcy’, likely drawing on Canadian constitutional doctrine,11 captures this
sort of relationship. Transnational law is paramount (or supreme) only in an informal, rather
than in a formal and positivistic, way (Tully 2008: 260).

For critical constitutionalists, analogizing to constitutionalism reveals real problems with
the investment rules regime and this gives rise to legitimacy problems that project constitu-
tionalists aim to resolve. First, the regime purports to determine the appropriate balance
between states and markets – a subject that remains one of the most significant aspects of
statecraft and constitutional design. That this problem is resolved in ways that structurally tilt
regulatory solutions to public problems away from states and in favour of markets is a
contestable and often crude formulation. Rather than enabling state-market relations to be
more fluid and open to change and innovation – one of the great virtues of democratic prac-
tice (Tocqueville 2000: 202) – the regime embraces a constitution-like rigidity (see Bryce
1901). Second, there is virtue in endowing states with the capacity to change course – to have
what Weiss calls ‘transformational capacity’ (1998: 5) – in response to changing international
economic environments.12 This is a capacity that corresponds well to the competitive envi-
ronment in which states find themselves. States should be equipped, then, to respond to the
multitude of risks and challenges they currently confront (Rodrik 2007: 176). Third, diversi-
fied responses to current socio-economic challenges facilitate development strategies better
suited to complement the needs of specific political communities at differing stages of devel-
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opment (North 2005: 164). Rather than mimic mythical paths to development promoted by
wealthy states (Chang 2002; Schneiderman 2008), developing states should have the capac-
ity – belied by any new global constitutional order – not only to change course but to exper-
iment and innovate in unorthodox ways (Rodrik 2002: 9).

3 THE INVESTMENT RULES REGIME

It follows from both the project- and critical-constitutionalist accounts that international
investment arbitration is generating a corpus of constitutional law that should be of interest
to comparative constitutionalists. Consider the Metalclad case (2001), concerning the shut-
tering of a hazardous waste facility site in Guadalcazar, Mexico. The site, previously closed
down by the Mexican federal government for having leeched waste into local water supplies,
was purchased by Metalclad Corporation of Newport Beach California in 1993. As the site
was being expanded and remediated, campesinos expressed opposition to its reopening by
blocking access to the site while municipal authorities refused to grant necessary construction
permits (it was alleged that Mexican federal authorities misled the investor into thinking such
permits were unnecessary) (Schneiderman 2008: 82–6). Ultimately, the governor of the state
effectively terminated Metalclad’s operations by declaring the site part of an ecological
reserve for the protection of rare cactus. An international investment tribunal concluded that
there was a compensable expropriation under NAFTA and that its takings rule caught not
only the outright seizure of property by the host state but also ‘covert or incidental interfer-
ence with the use of property which has the effect of depriving the owner, in whole or in
significant part, of the use or reasonably-to be-expected13 economic benefit of property even
if not necessarily to the obvious benefit of the host State’ (Metalclad 2001: para. 103).14

Resembling the per se rule in takings doctrine under US constitutional law (Lucas 1992; Dana
and Merrill 2002: 94 ff),15 the ruling went significantly further than even US Fifth
Amendment doctrine would have allowed in the circumstances, observe Been and Beauvais
(2003: 128). Indeed, it is pretty clear that the high standards implied by the investment
regime’s takings rule would never be tolerated within operative national constitutional
systems (Dolzer 1981: 575). More startling was the tribunal’s finding that there was a denial
of ‘fair and equitable treatment’ under NAFTA by reason of the ‘improper’ denial of the
permit by the municipality ‘for any reason other than those related to the physical construc-
tion or defects in the site’ (Metalclad 2001: para. 86). The municipality, the tribunal
concluded, had acted beyond its constitutional capacity in denying Metalclad its construction
permit despite Mexico’s constitutional submissions to the contrary (Metalclad 2001: para.
81). Mysteriously, the tribunal preferred the investor’s interpretation that federal authority
resided within the jurisdiction of the federal government and that the city had no authority to
take into account environmental concerns in the issuance of municipal construction permits.
What the tribunal accomplished, observe Frug and Barron, was to incorporate the functional
equivalent of a rule of US municipal law into international investment law (2006: 44).16

Dillon’s Rule, a late-nineteenth-century canon regulating constitutional relations between
state and local government and intended to preserve private property from local government
action,17 ‘empowers the central government to determine the legitimacy of a city’s attempt to
subject private actors to novel regulations of their conduct’ (Frug and Barron 2006: 4343).
The tribunal’s ruling in Metalclad mimics this antipathy to local authority in circumstances
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where the central government has not condoned intrusions into the private sphere. The point
is not that the tribunal uncontroversially held national authority responsible under the treaty
for the misconduct of sub-national authority. Rather, the problem is that the tribunal
purported to settle a matter of constitutional interpretation over the objections of the presum-
ably more authoritative national government, in which case, Mexico’s objections either were
made in bad faith (of which the tribunal made no finding) or simply wrong and that interna-
tional investment lawyers knew better.

From another angle, one might consider the case of CMS (2005), one of a surfeit of
disputes filed against Argentina arising out of measures taken to abate the financial meltdown
of 2001 (generally, Alvarez and Khamsi 2009). Having lured investors to take over public
utilities at certain fixed rates, Argentina unilaterally modified the terms and conditions of
licenses and framework legislation in order to abate the economic crisis. As tariffs were no
longer being converted into US dollars, Michigan-based CMS filed a claim for damages
under a US-Argentina BIT. CMS insisted that the government had guaranteed a rate of return
on its investment regardless of financial hardship to the state and its citizens (CMS 2005:
para. 66). The investment tribunal agreed that profits were to be guaranteed irrespective of
the financial situation on the ground, finding that the promise of conversion to US dollars
amounted to a denial of ‘fair and equitable treatment’. There could be little doubt that, the
tribunal unanimously wrote, ‘a stable legal and business environment is an essential element
of fair and equitable treatment’ (CMS 2005: paras 274, 284). The operative legal framework,
together with the operating license, was in the nature of a ‘guarantee’ that these undertakings
would bind the state far into the future (CMS 2005: para. 161).18 The harsh rigidity underly-
ing these rulings matches, even exceeds, early interpretations of the US Constitution’s prohi-
bition on states ‘impairing the obligation of contracts’19 (see Dartmouth College 1819).20 It
also resembles late nineteenth-century prejudice against class- or special-interest legislation
that disrupts the seeming neutrality of the status quo ante (Sunstein 1993: 41; Gillman 1993).

Not only is a nascent constitutional order observable from outside the borders of national
states, renovation is occurring within states as well. This is not merely to take note of the
myriad ways in which international law gets incorporated into the domestic law of national
states via established constitutional mechanisms (Ginsburg 2006: 716).21 What I have in
mind are constitutional adjustments undertaken within states – via constitutional reform or
judicial interpretation – that facilitates the open-armed embrace of the contemporary global
economic order. Consider amendments taken up by Mexico in the process leading to the
accession of NAFTA in 1994. In addition to sweeping reforms made to ordinary Mexican
law, over thirty constitutional changes were mandated, principally concerning Article 27 of
the Mexican Constitution (Sandrino 1994). Considered one of the most significant achieve-
ments of the 1910 Revolution, Article 27 provided, among other things, for the redistribution
of rural lands (ejidos) for use by indigenous campesinos. The communal property provisions
were altered to permit for more ‘efficient’ use of the ejidos, including individual property
holding, relaxing limits on individual acres held, and enabling commercial or industrial joint
ventures with third parties (Vargas 1994: 21). It is no coincidence that the Zapatista National
Liberation Army (EZLN) launched its rebellion in Chiapas province on New Year’s Day
1994, the same day NAFTA entered into force. The EZLN demanded that Article 27 amend-
ments be repealed and that the ‘right to land … once again be part of our constitution’ (Vargas
1994: 75). It is noteworthy that the other NAFTA partners (the United States and Canada) did
not have to undertake sweeping constitutional reform (Alvarez 1996: 305). This is because
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aspects of transnational legality are experienced unevenly and depend on the state’s place
within the hierarchy of the global power order. This is suggested by the Philippines Supreme
Court ruling in Tanada (1994). Despite explicitly nationalist commitments in the Philippines
constitution, the Supreme Court read the constitution in ways that ensured that there would
be no discrepancy between the text and ascension by the Philippines to the World Trade
Organization (Kelsey 1999: 515). Otherwise, wrote Justice Panganiban for the Court, there
would be ‘isolation, stagnation, if not economic self-destruction’ (Tanada 1994: 26).

This unevenness in legal experiences is explained, argues Santos, by the fact that global-
ization is not the product of interstate bargaining and negotiation between equal parties but
of interstate competition in which certain local phenomena achieve supremacy and thereby
become successfully globalized (‘globalized localism’). Local conditions correspondingly are
restructured in light of these transnational hegemonic practices (‘localized globalism’)
(Santos 2002: 179). To claim otherwise is to promote a false universality, recalling
Bourdieu’s notion that we be attentive to the repressed economic and social conditions that
channel access to the universal (Bourdieu 2000: 65). A handful of scholars have been atten-
tive to this phenomenon. Dezalay and Garth (1996), in an important book inspired by
Bourdieu’s work, describe a transnational struggle over commercial arbitration practice,
centered in the international arbitration centres of New York, London, Paris and Geneva, and
driven principally by global law firms. It is a struggle between a flexible, case-by-case deter-
mination in accordance with the traditional law merchant (lex mercatoria) and a rigid, more
predictable, rule-bound approach favored by Anglo-American trade lawyers. The US rule-of-
law side, Dezalay and Garth report, is winning (1996: c. 4).

Nevertheless, international lawyers continue to describe investment rules as non-national
law that is geographically neutral as to its origins (McLachlan 2008: 377). Ratner, for
instance, addressing the fragmented legal production of international law concerning regula-
tory takings, identifies a consensus among scholars and decision makers over the following
proposition: that ‘decision makers should not mechanically transcribe national notions of
noncompensable takings law to the international arena … [as such] reliance is inappropriate
as a means of creating rules of international law generally’ (2008: 483). Yet, municipal prac-
tice has long been an important source for the development of international law (Lauterpacht
1929: 85; Wild 1939: 10). Moreover, warn project constitutionalists Weiler and Trachtman,
‘it is irresponsible and defeatist to think that no cross-fertilization among legal systems is
possible’ (1996–7: 355). Consider 2002 debates concerning trade promotion authority being
granted to then President G.W. Bush to negotiate a hemispheric free trade agreement together
with a number of bilateral trade and investment treaties. In the course of these debates,
Congressional leaders made clear that it was the American standard for the protection of
private property, as found in the Fifth and Fourteenth Amendments to the US Constitution,
which was being promoted globally. Senator Gramm traced the origins of investment protec-
tions agreements, taking note of the forty-five bilateral investment treaties which the US had
then signed to date. These protections, the Senator noted, ‘were modeled on familiar concepts
of American law, [and they] became the standard for protection of private property and
investment around the world’ (S4595). In the resulting Trade Promotion Authority Act of
2002, foreign investors ‘are not [to be] accorded greater substantive rights with respect to
investment protections than US investors in the US and [that] investors’ rights [be] compara-
ble to those that would be available under US legal principles and practice’ (s. 2102[b][3]).
To this end, the 2004 US model treaty identifies criteria to aid in determining whether an
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‘indirect’ taking has occurred – loosely mirroring factors identified by the leading US
Supreme Court case on regulatory takings in Penn Central (1977). Taking note of these
Congressional developments, Poirier admits that investment protection going forward ‘will
be American indeed’ (2003: 898).22 Ratner, nonetheless, denies that there is any national
competition in the struggle over defining international law in the area of regulatory takings
and, if there are similarities, it is mere coincidence. He acknowledges in a footnote that it is
‘worth noting the significant similarity’ between the three factors making up the customary
international law of regulatory takings (around which there is a Rawlsian ‘overlapping
consensus’) and those adopted by the US Supreme Court in Penn Central (1977). He draws
no further implications from this otherwise noteworthy observation (Ratner 2008: 483).

What, then, are the advantages of ‘constitutionalism as critique’ over ‘constitutionalism
as project’ for comparative constitutionalists? In contrast to the project approach, which is
primarily about building consensus and legitimacy around particular global legal projects,
a critical approach hones in on the sources of global constitutionalism and the resulting
unevenness of its operation at meta-levels and internally at national levels. It highlights
both constitutional difference and similarity and reveals the circuits by which constitutional
experiences flow transnationally. The critical approach also is reflexive and so calls upon
those involved in scholarly production to reflect on their relationship to particular consti-
tutional traditions – they are called upon to beware, in Frankenburg’s words, of the ‘hege-
monic self’ (Frankenburg 1997: 263; Frankenburg 1985: 443). Though the two approaches
overlap considerably in the scholarly literature, they provide a heuristic for understanding
the merits of critique and, moreover, the political stakes in preferring one approach over the
other.

4 ALTERNATIVE READINGS

Some scholars take issue with a constitutionalist interpretation of the investment rules regime
either as project or as critique. Rather than emphasizing its constitution-like features, these
scholars have proposed that the investment rules regime is better conceptualized as related to
other sub-fields within the law. Having already anticipated some of these objections, I turn
briefly to a discussion of each.23

In the first reading, the regime of rules for the protection of foreign investment are better
understood as advancing a private law model of commercial arbitration. This is a model
intended to resolve disputes rather limited in scope, in camera and ad hoc, with little or no
national judicial oversight. This is an understanding of the investment law dispute resolution
process as serving largely commercial objectives (Douglas 2009: 32). A constitutional model,
by contrast, covers a wider range of actionable conduct, draws on precedent and constitu-
tional practice, together with oversight by a permanent judicial body with the requisite inde-
pendence. This kind of oversight, Alvarez notes, requires a ‘meaningful, long-term political
commitment involving substantial resources and extensive efforts to provide transparency
that … is not now apparent’ in this field (2003: 412). For reasons already mentioned, this is
not a very convincing objection. Investment law disputes typically concern matters that are
‘deeply political’ (Stone Sweet 2010: 49), namely, the permissible scope of government regu-
lation concerning a wide array of policy subjects (Van Harten 2007). Government action is
tested against vague and abstract standards, often drawn from national constitutional
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discourse, interpreted and enforced by tribunals exercising skills likened to judicial decision
making (Lalonde quoted in Melnitzer 2004: 21; Petersmann 2009: 527). Even if some claims
arise out of contractual disputes, they do not all do so and this will often make little differ-
ence in the result (CMS [2005] and LG&E [2006]). The private law objection, it safely can be
said, elides the overarching public law features of international investment law.

A second reading of the investment rules regime considers general international law as a
better place to locate international investment law (not merely as a special sub-species of
international law).24 In its first iteration, a number of the rules found in BITs associated with
international investment law amount to the codification of customary international law
(Wälde and Kolo 2001: 846; Fachiri 1925: 169). The argument presupposes a pre-existing
international consensus, developed over the last one hundred years or so, which provides the
legal scaffolding for the modern investment treaty regime. In a second iteration, if not previ-
ously a customary rule of international law, the specific content of, for instance, the takings
rule (including a prohibition on regulatory takings) or the fair and equitable treatment stan-
dard has risen to the level of customary law by virtue of the 2,500 bilateral investment
treaties signed over the past two decades (Hindelang 2004; McLachlan 2008: 394). Either
iteration is difficult to reconcile with the claim that investment treaty proliferation is
explained by states seeking an advantage in the competition for scarce foreign investment
(Guzman 1998: 686; Stopford and Strange 1991: 120) and with qualified publicists who
prescribe great caution when identifying new customary international law emerging out of
treaty practice (Shaw 1997: 92). Yet others take issue with the conclusion that customary
international law reveals a consensus concerning many issues raised by investment rules
(Guzman 1998; Sornarajah 2010), including those concerning regulatory takings (Dolzer
1986; Dolzer 2002). This gives rise to a third iteration, that of looking to ‘general principles
of law recognized by civilized nations’ as providing a safer harbour for investment rules.25

The intention behind ‘general principles’ is to inform the development of international law
with doctrine developed out of local ‘jurisprudence, in particular of private law, in so far as
they are applicable to relations of States’ (Lauterpacht 1929). This approach bears a rela-
tionship to an earlier ‘minimum standard treatment’ demanded by the rules of civilized
justice. According to one of its early proponents, the minimum standard ‘was compounded
of general principles recognized by the domestic law of practically every civilized country’
rather than a reflection of ‘the crudest municipal practice’ (presumably of the uncivilized)
(Borchard 1939: 61). The minimum standard is ‘nothing more nor less’, writes another,
‘than the ideas which are conceived to be essential to a continuation of the existing social
and economic order of European capitalistic civilization’ (Dunn 1928: 175; cf. Williams
1928: 18). The notion of minimum standard, underscoring the transference of local law to
the international plane, perhaps better captures the process that international lawyers aim to
describe. Capital-exporting states, after all, long have attempted to claim as international law
idealized versions of their own domestic legal arrangements (Lipson 1985: 20). Dolzer
recommends, to this end, that arbitrators survey ‘typical liberal’ constitutions (the US, UK,
French and German national legal systems) in order to fill out the meaning of an interna-
tional takings rule. Such an exercise will reveal ‘identical positions’ in regard to permissi-
ble state restrictions on the use of private property. Among the problems generated by this
exercise in transnational justice is that it conveniently reflects the position of only capital-
exporting states. By declining to consider alternative constitutional arrangements for the
protection of property (Schneiderman 2008: c. 2), Dolzer outlines a constitutional order that

A new global constitutional order? 199



 

perpetuates unequal access to the norm-generating mechanisms of transnational legality
(Sornarajah 1997).

A third reading looks to the ‘embryonic’ field of global administrative law as a preferred
home for international investment law. Associated with the objective of promoting substan-
tive and procedural norms worldwide, global administrative law aims to lay down standards
regarding ‘transparency, participation, reasoned decision, and legality … by providing effec-
tive review of … rules and decisions’ (Kingsbury et al. 2005: 17). Leading authors in the field
warn that direct analogies between national and transnational administrative law ‘must be
viewed with great caution’ though it is likely that this emergent field will ‘fulfill functions at
least somewhat comparable to those administrative law fulfills domestically’ (ibid.: 28).
Building on this scholarly architecture, Van Harten and Loughlin describe investment treaty
arbitration as perhaps the ‘only case of global administrative law in the world today’ (2006:
149). Performing functions similar to domestic administrative law, international investment
law concerns the review of government action in the exercise of public authority. Arbitrators
typically ‘rule on the legality of state conduct, evaluate the fairness of government decision-
making, determine the appropriate scope and content of property rights and allocate risks and
costs between business and society’. This, they write, ‘is the stuff of administrative law’
(2006: 147; emphasis in original) – one might add, as Van Harten does subsequently, that this
is also the stuff of constitutional law (2007: 71). In the most comprehensive treatment of the
subject to date, Kingsbury and Schill (2009) aim to inject elements of good governance,
represented by principles associated with global administrative law, into international invest-
ment law. Given the far-reaching implications for public administration arising from invest-
ment treaty arbitration, bringing the system into line with the theory and practice of global
administrative law, they surmise, is a means of bringing legitimacy and credibility to the
investment law enterprise (2009: 4, 50, 52). They prescribe, to this end, the ‘rapid adoption’
of proportionality review – as occurring within national constitutional systems and in the
European Court of Human Rights – as a ‘coherent, practical means of responding to these
basic legitimacy questions’ (2009: 40; also Stone Sweet 2009; Wälde and Kolo 2001).26 They
recommend, more precisely, that the elements making up the standard of ‘fair and equitable
treatment’ be made more robust by undertaking ‘a comparative analysis of the major legal
systems, and of major approaches in international law and institutions, in order to grasp
common features those legal systems establish for the exercise of public power’ (Kingsbury
and Schell 2009: 19). Their prescription appears little different from the law-of-civilized-
nations approach to the development of international law, mentioned above. It is noteworthy
that in their earlier programmatic statement, Kingsbury, Krisch and Stewart warn that global
administrative law might ‘privilege and reinforce the dominance of Northern and Western
concepts of sound law and governance’ (2005: 27). We should be attentive to their recom-
mendation that strategies be developed to resist this condemnable result.

One might conclude that any distinction between approaches rooted in administrative law
on the one hand and in constitutional law on the other merely is one of degree. Overlapping
considerably in both common law and civilian jurisdictions, ‘disentangling’ the two, Krisch
acknowledges, is often practically difficult to do (2010: 259). Yet another approach is to split
the difference – to admit that there are both administrative and constitutional elements present
in the investment rules regime and other realms of transnational legality (Burke-White and
von Staden 2009: 9). Whatever the case, we might agree with Anderson (2005) that debates
over how best to characterize forms of transnational legality ultimately are political ones.
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How we describe aspects of our legal world not only sharpens the prescriptive choices avail-
able but also determines the preferred next steps (Anderson 2005: 106). It follows that the
successful embrace of any analogous sub-field of law will help shape the future direction of
transnational legality’s domains. In the realm of investment rules, for instance, an adminis-
trative law analogy could have the effect of curbing the substantive reach of investment rules
by focusing on process concerns (though this is by no means certain) (Krisch 2010); consti-
tutionalism as project would seek the further convergence of investment rules with constitu-
tional norms; while constitutionalism as critique would beat a retreat from constitutional
standards to less rigid models of policy-making accountability (Rose-Ackerman 2005: 5).
One can expect these sorts of questions, however, to be resolved not within the legal sub-field
making a claim to ownership, but by the circuits of power relations (both state and non-state)
operating within and across national borders.

5 CONCLUSION

This chapter makes a case for the significance of transnational legality for comparative
constitutionalists. It has been contended that particular national legal experiences inform the
domains of transnational law and help to determine its content. One can go so far as to say
that what often is labelled as ‘transnational’, ‘universal,’ or ‘global’ is the outcome of national
legal systems vying for legal supremacy. We should comprehend legal developments in
transnational domains, then, as having a direct relationship to national constitutional experi-
ences and producing what is, in effect, a new constitutional law. Furthermore, legal develop-
ments at this meta-level likely will have transformative impacts within national constitutional
systems. In which case, comparative constitutionalists also should be on the lookout for
reforms precipitated by transnational legal exigencies.

By undertaking a detailed examination of the investment rules regime, I have sought to
exemplify the ways in which elements of constitutional law play a determinative role within
the transnational legal regime but also influence national constitutional developments else-
where. The investment rules regime is experiencing a legitimacy crisis, in part, because of this
interface with national constitutional law. There are those – ‘project’ constitutionalists – who
wish to shore up legitimacy concerns by linking the regime more expressly to the strong
discourse of constitutional law. ‘Critique’ constitutionalists, by contrast, aim to destabilize the
regime by emphasizing these particularistic constitutional analogues. It might be thought that
a way of defusing the crisis somewhat will be found by having project constitutionalists link
arms with those promoting alternative readings of the investment rules regime that emphasize
its non-constitutional features. This would only temporarily delay rather than forestall, consti-
tutional critics warn, the inevitable repoliticization of these transnational legal domains.

NOTES

* I am grateful to Rosalind Dixon, Tom Ginsburg, Vicki Jackson and Gus Van Harten for helpful comments.
1. This is a derivation of Beck’s term ‘translegality’ (Beck 2005: 71 ff.) though I follow here Zumbansen (2006),

who describes ‘transnational law’ as reconnecting the domestic to the international plane and public to private
law domains (at 741–2).

2. Law (2008) and Anderson (2005) may be the few exceptions to this rule.
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3. For the purposes of this chapter, I do not distinguish between notions of ‘constitutional law’, ‘constitutional-
ism’ and ‘constitutionalization’. For a parsing of these terms, see Peters (2009).

4. I say reconnecting because, some argue, this is a longstanding connection. Elkin, for instance, views both
Aristotle and Madison as telling us that ‘in thinking about a political constitution we must also think about an
economic constitution’ (2006: 4).

5. Engagement assumes that foreign or international law should be taken into account, though not necessarily
followed, by national constitutional systems. According to Jackson, this is the dominant mode by which consti-
tutional texts direct and national high courts consider foreign sources of law. Convergence, associated with
cosmopolitanism, is a far less common posture and so is less accurately descriptive of how constitutions func-
tion (Jackson 2009: 8–9). Note that Weiler and Trachtman predict the convergence of European Community
law (which they liken to constitutional law) and public international law (Weiler and Trachtman 1996–7: 360).

6. Consider, for instance, Van Harten (2007), who generates a convincing constitutionalist critique of interna-
tional investment law but then recommends judicial-like reforms, including appellate review, which, if adopted,
would generate legitimacy for the system. But see Van Harten et al. (2010, para. 14), recommending that states
withdraw from or renegotiate their investment treaties and ‘take steps to replace or curtail the use of investment
treaty arbitration’.

7. On the politics associated with calling something constitutional see Anderson (2005: 107). I discuss this further
in section 4, below.

8. Together with Sciulli’s theory of societal constitutionalism (1992).
9. Teivainen also maintains that the new constitutionalism cannot fully account for events in Peru. Fujimori, after

all, exercised presidential power in unconstitutional ways. There is also the potential for constitutionalism in
its human rights guise to re-democratize politics in Peru, he maintains.

10. Wälde and Kolo describe the regime as a ‘proto-constitutional order of the global economy’ (2001: 814).
11. In Canadian constitutional law, ‘paramountcy’ refers to rule of interpretation that renders federal (national) law

paramount to provincial (sub-national) law in the case of conflict (see Hogg 2008: 421 ff). It was an overrid-
ing principle in the British imperial system of governance in colonial India (see Keith 1936).

12. ‘State capacity’, writes Weiss, ‘in this context refers to the ability of policy-making authorities to pursue
domestic adjustment strategies that, in cooperation with organized economic groups, upgrade or transform the
industrial economy’ (1998: 5). A similar observation has been made by Elkins, Ginsburg and Melton (2009) in
regard to constitutional design. Flexibility ‘allows the constitution to adjust to the emergence of new social and
political forces’ and so enables the constitution to endure over time, though the optimal balance between flex-
ibility and rigidity, they write, is ‘not obvious a priori’ (2009: 82).

13. Little mention was made of the troubles giving rise to the local populace’s opposition to a revived hazardous
waste site and that this local opposition was entirely foreseeable.

14. An application for judicial review to the British Columbia Supreme Court resulted in the quashing of numer-
ous elements of the tribunal’s ruling. This finding, regarding the scope of NAFTA’s takings rule, was not
vacated, though Justice Tysoe cautioned that the tribunal’s interpretation ‘is sufficiently broad … to include
legitimate rezoning of property by a municipality or other rezoning authority’ (United Mexican States 2001:
para. 99).

15. These are categorical rules automatically requiring the provision of just compensation under the US
Constitution, namely, the government exercise of eminent domain, permanent physical occupations or the
complete loss of economic value (Dana and Merrill 2002: 94).

16. One could also look to the nineteenth-century common law rule of ultra vires, which performed similar func-
tions in limiting municipal (and even federal) power in Canadian constitutional law. See Schneiderman (1998:
520–22).

17. In his 1872 treatise, Dillon proposed that municipal authority be limited to ‘public’ purposes, i.e. taxation and
circumscribed nineteenth-century police power regulations. The performance of private purposes, such as
‘build[ing] markets’, was ‘better left to private enterprise’ (see Dillon 1872: 22–3). Dillon principally feared,
as he put it, ‘the despotism of the many’ (quoted in Fine 1964: 134). Fischel describes the ‘original problem
that Dillon wanted to address was local majoritarianism, which had opportunities to exploit immobilized
wealth’ (1995: 277). Frug however, interprets Dillon as forerunner to the Progressive tradition, protecting
‘private property not only against abuse by democracy but also against abuse by private economic power’
(1999: 46).

18. It mattered little that the CMS claim was based on a license or contract as a subsequent tribunal ruled against
Argentina for similar reasons in circumstances where the investor relied only on the legal framework in oper-
ation at the time of the investment (LG&E 2006: para. 125).

19. United States Constitution, Article 1, clause 10.
20. It certainly does not mirror the more relaxed constitutional standard as it developed through the nineteenth and

then into the twentieth centuries (see Tribe 1988: 618).
21. In the United States, for instance, Article VI renders self-executing treaties the ‘supreme law of the land’, which

then can be superseded by ordinary legislative enactment.
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22. In August 2009, the US State Department’s Subcommittee on Investment of the Advisory Committee on
International Economic Policy Regarding the Model Bilateral Investment Treaty issued a divided report but
rallied around the idea that any new model US investment treaty should mirror property protections in the US
Constitution. They disagreed, however, on whether the US takings clause was expansive or more narrowly
confined (2009: para. 18).

23. The following two paragraphs draw on Schneiderman (2006).
24. The International Law Commission (2006: 254) describes general international law as referring, at the least, to

‘general customary international law as well as “general principles of law recognized by civilized nations” ’.
25. A source of law according to the Statute of the International Court of Justice, Article 38(1)(c).
26. The instances of proportionality review in investment arbitration are, to date, feeble and episodic. See

Schneiderman (2010).
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12. Legislative-executive relations
José Antonio Cheibub and Fernando Limongi

1 INTRODUCTION

Legislative-executive relations refers to the institutions that govern and the processes that
characterize the interactions between two of the three conventional branches of a democratic
political system (the third being, of course, the judiciary). This entails a consideration of the
legal (constitutional and statutory) provisions that regulate the formation of the government,
the rules for electing the legislative assembly, the way the formation of each of these branches
affects the performance of the others, the rules for producing legislation, and the behavior
(strategic or otherwise) of the actors that make up the ‘executive’ (the head of government
and the ministers) and the ‘legislative’ (individual legislators and political parties). This is a
large area of research, which could reasonably encompass everything that would traditionally
go under the heading of ‘comparative government’. A thorough treatment of all these topics
here is impossible for reasons of space, and so we offer a selective treatment of the issues
based on our particular perspective of how studies of legislative-executive relations have
evolved.

In order to simplify the analysis we divide the vast and heterogeneous literature that
concerns us here into two, which we call the ‘earlier’ and the ‘later’ generations of studies of
legislative-executive relations. The distinctive feature of the earlier studies is that they
analyze inter-branch relations as being essentially shaped by the way the chief executive and
the legislators obtain their mandates. The independence or the dependence of the executive’s
mandate with respect to the legislature is the key factor determining whether the relationship
between the two powers will likely be characterized by conflict or cooperation, and whether
it will remain within the bounds prescribed by the constitution. In these studies executives
and legislatures tend to be conceived as unified actors who compete for influence over policy
outcomes. The institutional framework shapes the nature of the interaction between the two
branches, determining which one, if any, will dominate the policy process. The institutional
embodiment of this distinction is, of course, represented by the contrast between parliamen-
tary and presidential systems. Whereas the former represents a system of mutual dependence
between the government and the legislature, the latter represents a system of independence of
the two (Stepan and Skach 1993). The best example of this approach can be found in the
comparative studies of parliamentary and presidential systems, which we review below.

It is only more recently that inter-branch conflict has begun to give way to more complex
models, in which executive-legislative relations are conceived not necessarily as the interaction
between two branches of the government, but as the relationship between the government, polit-
ical parties and groups of legislators, all of whom must cooperate with one another in order to
govern, and yet must also compete to gain votes in periodic elections. From this perspective, the
question is not so much what triggers conflict or cooperation between the executive and the
legislature, but about the institutions and the strategies that allow governments to obtain the
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support of a majority in the legislature to implement policy change. These more recent stud-
ies are quite heterogeneous; what allows us to group them together is the recognition, first,
that relevant actors seek multiple goals that may be in conflict with one another, and, second,
that factors internal to the legislative process itself are crucial for understanding how a
majority organizes itself in the two branches and is effective in the pursuit of its policy
objectives.

In what follows we seek to characterize both the earlier and the later studies of legisla-
tive-executive relations. Section 2 deals with the former, focusing on parliamentary (Section
2.1) and presidential (Section 2.2) systems. We also discuss studies of semi-presidential
systems (Section 2.3). Chronologically, these are more recent due, in part, to the fact that the
number of democracies with such systems increased significantly only after the end of the
Cold War. Yet, as we will show, the research questions guiding studies of semi-presidential-
ism have been informed primarily by the questions raised by the earlier paradigm contrasting
parliamentary and presidential systems. In Section 3 we turn to the later studies of legislative-
executive relations, highlighting three substantive areas that helped re-define the field.
Section 4 concludes the chapter.

2 EARLIER STUDIES

Early studies of legislative-executive relations were primarily concerned with understanding
how governments are formed, based on the assumption that politicians are primarily office-
seekers. In this perspective, the analysis of inter-branch relations was reduced to the identifi-
cation of the incentives office-seeking politicians might have to cooperate in governing a
country. In spite of the common preoccupation with government formation and the common
assumption about politicians’ goals, the early literature was bifurcated; it evolved into two
separate and independent bodies of work, with very little exchange between the two. One
literature focused on parliamentary systems and the other on presidential systems.

2.1 Parliamentary Democracies

The literature on parliamentarism focused on the process of government formation.
Government formation is crucial because, it was believed, it is the moment in which the
government’s ability to act throughout its existence is determined.

In the most basic view, the very nature of parliamentarism is such that parties operate
under a majoritarian imperative; that is, the requirement that governments must be composed
by parties that together command more than 50% of legislative seats. In this view, govern-
ments are formed as parties exchange cabinet positions for legislative support: a party is
considered to be in government if it controls one or more cabinets; when in government, a
party’s members of parliament are expected to vote in support of government measures.

If a party alone commands more than 50% of the seats in the legislature, it forms a single-
party government; it keeps to itself all the benefits of being in the government as it does not
need the support of other parties to remain in power. If no party controls more than 50% of
the legislative seats, then parties must form a coalition government by sharing cabinet posi-
tions. Given the fact that in the majority of parliamentary democracies no party commands
more than 50% of the seats, one of the central research questions in the early studies of exec-
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utive-legislative relations is which parties will come together into the government and how
they will share the limited number of portfolios.

There is a vast literature that deals with coalition formation and termination, and here is
not the place to review it in detail.1 For our purposes, it is sufficient to say that formation and
termination are directly associated in most accounts, implying that the operation of the
government between these two moments does not require attention or explanation. The
primary function of parliaments is to make or break governments (Laver 2006: 122).
Regarding coalition formation specifically, the most popular and influential theory assumes
purely office-seeking politicians and predicts the formation of minimum-winning coalitions
(Riker 1962). Parties try to form the smallest possible coalition and to keep as much as possi-
ble of the spoils of government, subject to the constraint that these coalitions have to be
majoritarian. As Laver and Schofield (1998) note, the failure of the minimum-winning coali-
tion theory to predict actual outcomes led scholars to revise some of Riker’s assumptions and
broaden their search for the criteria that would guide the coalition formation process. In so
doing they did not entirely do away with the office-seeking postulate. This is the case of the
minimal connected winning coalition theory proposed by Axelrod (1970), in which the ideo-
logical proximity is introduced not as policy concern per se, but as a way of reducing the
coalition internal conflict. As Laver and Schofield (1998: 110) argue, even De Swaan’s
(1973) attempt to place policy concerns at the center of the coalition formation process
‘retains an implicit concern with office-seeking motivations’.

In most theories of coalition formation (always in parliamentary regimes) one constraint
that parties always face, regardless of their motivation, is the majoritarian one. In this sense,
minority governments – governments formed by one or more parties that together control less
than 50% of legislative seats – necessarily represent a failure of the government formation
process. They result from crises that are induced by high levels of political fragmentation and
polarization. Minority governments, therefore, cannot be explained except as anomalies
induced by a dysfunctional political system.

The type of government that emerges from the formation process matters for its duration.
Because minority governments are the product of an underlying situation characterized by
fragmentation and polarization, they are the most unstable and ungovernable. Single-party
majority governments, on the other hand, are at the opposite end, tending to last long and
implement important policy programs. Coalition governments are the true interesting politi-
cal phenomena. After all, they rest on a precarious bargain among parties over how to divide
the spoils of government and set major policies. They are fragile in the sense that a coalition
may break over major and minor issues. Thus, coalition governments are vulnerable to
(parties’ anticipation of) even small shifts in voters’ preferences, as well as to the idiosyn-
crasies of each coalition member.

Although it is hard to come up with a consensual list of factors that affect government
survival, it is safe to say that the literature has identified economic, ideological and institu-
tional factors as being of relevance for the duration of a parliamentary government. Thus, the
position of parties in the left-right policy space interacts with the economic conditions
governments face and the institutions under which they operate to affect how long parlia-
mentary governments will survive (Warwick 1994).

The coalition formation and termination literature took on a life of its own.2 The relevant
points to retain from the perspective of executive-legislative relations is that it privileges
office-seeking considerations when it comes to politicians’ motivations and concentrates on
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the two extreme moments in the existence of any government: its formation and its termina-
tion. The actual operation of the government, the way executive-legislative relations are
structured and unfolded during the ordinary life of the government, was not an object of
scrutiny.

2.2 Presidential Democracies

The preoccupation of those who have studied presidentialism has been different. The fact that
the head of government’s mandate originates in popular elections leads to a totally different
world where coalitions and government duration are irrelevant. The president and the legis-
lature have a fixed term in office and government duration, therefore, becomes a moot ques-
tion. The fact that the president does not need to generate majority support in the legislature
in order to remain in office, in turn, makes coalition governments unnecessary.

Comparative studies of presidential systems started much later than those of parliamentary
ones. There is, of course, a large literature on the United States. But this literature is not
comparative in any significant way as it is concerned primarily with accounting for the rather
unique features of the overall US political system, and not with analyzing it as one among
many presidential democracies. Moreover, as presidential and legislative studies have devel-
oped as independent subfields, and given the more qualitative and anecdotal approach that
dominates the former,3 executive-legislative relations has not been a central lens through
which to view the functioning of the US system.

The dearth of early comparative studies of presidential systems was partly due to the
scarcity of available cases for analysis. Most presidential democracies outside of the United
States, at least until the re-democratization of Latin America in the 1980s, experienced at least
one regime breakdown. Scholarly attention, therefore, was redirected to the study of the dicta-
torships that replaced them or the conditions that produced their demise. Given the prevalence
of structural-functionalism and Marxism, the constitutional structure and the details of insti-
tutional design regulating executive-legislative relations did not figure prominently, if at all,
in these studies.

It is not until the 1980s that presidentialim as an institutional form became the object of
systematic analysis. Here the work of Juan Linz is absolutely central. In calling attention to
the role of incentives generated by a system of separation of powers in the crises that led to
democratic breakdowns in Latin America, Linz set out the agenda and the tone for compara-
tive studies of executive-legislative relations under presidentialism.4

Linz’s argument is well known. Here we provide only a brief sketch of the Linzian view
to highlight the steps that connect the separation of powers that defines presidentialism to the
eventual breakdown of democratic regimes. According to this view, presidential constitu-
tions, contrary to parliamentary ones, provide few or no incentives for coalition formation.
There are three reasons for this: (1) because the president’s survival in office does not depend
on any kind of legislative support, a president need not seek the cooperation of political
parties other than his or her own; (2) because presidents are independent from the legislature
when it comes to survival, and are elected in nationwide contests that provide widespread
popular support, they have an inflated sense of power and overestimate their ability to govern
alone; (3) finally, presidential politics is a zero-sum winner-takes-all affair, which is hardly
conducive to cooperation or coalition formation. For these reasons, coalitions are difficult to
form and do form ‘only exceptionally’ (Linz 1994: 19) under presidentialism (Mainwaring
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1990; Stepan and Skach 1993: 20; Linz and Stepan 1996: 181). As Niño (1996: 169) puts it,
presidentialism ‘operates against the formation of coalitions’; for this reason, according to
Huang (1997: 138), ‘the very notion of majority government is problematic in presidential
systems without a majority party’.

In the Linzian framework, therefore, while parliamentary regimes are supposed to foster
cooperation, presidential regimes encourage independence. Under parliamentarism, political
parties have an incentive to cooperate with one another. Parties in government will support
the executive, and parties out of government will refrain from escalating any conflict because
they may, at any time, become part of the government; individual members of parliament, in
turn, will align themselves with their parties. The consequence is that parliamentary govern-
ments are supported by a majority composed of highly disciplined parties that are prone to
cooperate with one another. Presidentialism, on the other hand, is characterized by the
absence of such incentives and hence is likely to generate either minority governments or
governments that are only nominally majority governments. In fact, given that legislators do
not depend on the president to obtain and retain their seats, and given that they cultivate their
own ties with voters, they have few, if any, incentives to support the president and to pay
attention to national issues.

The lack of incentives for coalition formation and the resulting high incidence of minority
governments under presidentialism, particularly multiparty presidentialism (Mainwaring
1993), implies conflict between the executive and the legislature as well as governments that
are legislatively ineffective. As Jones (1995: 38) states, ‘when an executive lacks a majority
in the parliamentary systems the norm tends to be what Lijphart terms “consensual govern-
ment” (i.e., government by coalition). In presidential systems, when the executive lacks a
majority (or close to it) in the legislature, the norm is conflictual government.’ The higher
likelihood of executive-legislative conflict and deadlock in presidential democracies is thus
the product of the system’s defining feature. It ‘stems primarily from the separate election of
the two branches of government and is exacerbated by the fixed term of office’ (Mainwaring
1993: 209).

Presidents who do not have legislative support will try to bypass congress in order to
implement their programs. They will, for instance, make increasing use of their decree
powers and, in the process, undermine democratic legitimacy. As Valenzuela (2004: 14)
states, ‘by resorting to decree powers presidents may become stronger, but the presidential
system becomes weaker and more brittle, encouraging confrontation rather than accommo-
dation’. Hence they undermine democratic institutions as they try ‘to shore up their weak-
nesses as presidents’. Under these circumstances, democracy is delegative rather than liberal
(O’Donnell 1994), meaning that it relies on the plebiscitary link between voters and the pres-
ident at the expense of ‘horizontal’ links of accountability.

In sum, because there are no incentives for inter-branch cooperation, presidentialism is
characterized by frequent minority governments as well as conflict and deadlocks between
the government and the legislature. Because these regimes lack a constitutional principle that
can be invoked to resolve conflicts between the executive and the legislature, such as the vote
of no confidence in parliamentary regimes, minority presidents and deadlock provide incen-
tives for actors to search for extra-constitutional means of resolving their differences. As a
consequence, presidential democracies become more prone to instability and eventual death.

The Linzian view, as we said, is widely held.5 In it, presidential institutions are simply not
conducive to governments capable of handling the explosive issues that populate the political
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agenda in many countries, particularly new democracies in the developing world. These
issues make governing difficult under any circumstances. Governing becomes almost impos-
sible when the institutional setup is likely to generate governments with weak legislative
support as well as parties and politicians whose dominant strategy is to act independently.
Given the lack of constitutional solutions to the crises that are likely to erupt, political actors
have no choice beyond appealing to those with guns to intervene and put an end to their
misery.

This broad view has at least three important implications. First, the notion that presiden-
tialism is detrimental to democratic consolidation because of the very nature of the system,
the sense that there is something inherently problematic about presidential institutions, some-
thing that needs to be neutralized for the system to operate properly and generate positive
outcomes, is a legacy of the Linzian framework that is hard to dispel.

Second, in the Linzian view, politicians are strictly office-seeking and the pitfalls of pres-
identialism follow at least partially from this assumption. Yet, once one assumes that politi-
cians also care about policies, it becomes apparent that presidents do have an incentive to seek
support in the Legislature, even if their survival in office does not depend on a majority in the
legislature. Thus, as Cheibub, Przeworski and Saiegh (2004) argue, the undeniable institu-
tional differences between presidential and parliamentary systems are not sufficient to make
coalition governments rare under the former.

Finally, the model of executive-legislative relations that underlies the Linzian view is one
of potential conflict. The conflict may lead to deadlock, presidential or congressional domi-
nation. Under this view, deadlock, as we have seen, is democracy’s kiss of death as there is
no constitutional solution to it. Presidents will dominate when they have strong constitutional
powers. Constitutionally strong presidents will be able to impose their views over the legis-
lature and will, eventually, usurp powers from it. It is only when the president is weak, insti-
tutionally incapable of dominating the legislative process, that presidential democracies stand
a chance of functioning in a satisfactory way. Consequently, the primary focus of institutional
design should be balancing presidential powers so as to prevent them from overwhelming the
political process.

This view was clearly spelled out by Shugart and Carey (1992), who, while calling our
attention to the fact that presidential regimes are not all alike, remain within the Linzian
framework insofar as their work presupposes an inherently conflictive relationship between
the executive and the legislature in presidential regimes. It is this view that leads them to
believe that regimes whose constitutions endow presidents with considerable legislative
powers have a greater probability of breaking down. Strong presidents, they argue, have the
institutional means to impose their will on congress and, for this reason, will have fewer
incentives to negotiate with the legislature; paralysis and crisis become more likely. Weak
presidents, in turn, know that they have no alternative but to negotiate with congress. Thus,
inter-branch conflict dominates cooperation and the possibility is not considered that presi-
dents with strong legislative powers may operate, much like prime ministers in parliamentary
systems, as organizers (and not antagonists) of the majority.

2.3 Semi-presidential Democracies

Systems that combine a government dependent on the confidence of a legislative assembly
and a popularly elected president have become very popular in the past two decades or so.
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These are semi-presidential or mixed systems and countries with such a system today repre-
sent about 25% of the democracies in the world (Cheibub 2007: 43). Naturally, the number
of scholarly works seeking to evaluate their performance has grown in tandem with the
increase in the number of countries that adopted them.

The vast majority of the work on semi-presidential systems has focused on the presidency,
seeking to identify the combination of presidential powers that would mitigate what are
considered to be the intrinsic difficulties of a semi-presidential form of government. These
difficulties are related to the dual nature of the executive, the fact that both the president and
the prime minister may claim to be the effective executive leader as both are the product of
the democratic process. Problems arise as competencies are not well defined and/or one of the
actors seeks to impinge on the domains that the constitution reserves to the other. The poten-
tial for conflict increases considerably in situations of ‘co-habitation’, namely the situations
in which a president faces a legislative majority – and consequently a prime minister – from
a different (or opposition) party. These are the cases in which the system faces the highest
threat to its operation, and the ones that have attracted most attention from scholars.
Presidents with strong constitutional powers only make matters worse as they will feel more
compelled to play an active role in the political process.

Thus, semi-presidential systems are supposed to be inherently problematic, prone to
conflicts between presidents and prime ministers and to legislative paralysis, particularly
under ‘co-habitation’ and/or when presidents have strong constitutional powers; crises will be
frequent, which will be detrimental to the country’s democratic standing.

It is fair to say that this perspective represents a mere extension to the study of semi-pres-
identialism of the usual thinking about pure presidentialism. In a similar vein, extending the
concern of those who study parliamentary democracies, considerable effort has been dedi-
cated to understanding the duration of governments in semi-presidential regimes (Roper
2002; Elgie 2004; Nikolenyi 2004; Cheibub and Chernykh 2009). Thus, the same points we
raised above concerning studies of parliamentary and presidential systems apply to semi-
presidential ones.

This is not to say that semi-presidential systems do not raise interesting issues of their own.
Here we want to call attention to two main ones, which have been too little studied: the appar-
ent disjuncture between constitutional precepts and practice in semi-presidential systems and
the importance of focusing on the powers of the government – as opposed to the powers of
the president – when studying semi-presidential democracies.

Regarding the first point, consider the following. Presidential democracies are different in
many respects, some of them as crucial and important as the method of election and the exis-
tence of constitutional term limits. But, in all presidential democracies, the president, once
chosen, is the head of the government, which, once formed, cannot be dismissed by the
assembly. Similarly, not all parliamentary systems are alike, and the differences may be as
consequential as the formal process of governmental investiture and dismissal. However, in
all parliamentary democracies, the government is subject to the confidence of a legislative
majority, which, if lost, implies the dismissal of the government as a whole.

Semi-presidential systems do not share such a common feature. Although all semi-presiden-
tial systems have constitutions that combine a directly elected president, who is constitutionally
allowed to influence the existence of the government, with a government that needs the confi-
dence of the parliament in order to exist, not all of them have presidents who effectively partic-
ipate in the political process and share governing responsibilities with the prime minister.
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On the one hand, we have systems like France, where the president is an effective power
in the process of government formation and dismissal, actively participates in governing,
and is regarded as being at least partially responsible for policies; the presidency is a desir-
able post, and increasingly so, as attested by the competitiveness of presidential elections
in that country. On the other hand, we have systems such as Iceland, where presidential
elections are often uncontested and the directly elected president is commonly perceived as
‘a figurehead and symbol of unity rather than a political leader’ (Kristinsson 1999: 87), and
Finland, where even before the 2000 constitution that codified a more ceremonial role for
the president, the system had functioned like a parliamentary democracy (Raunio 2004).
Thus, identifying a democratic constitution as semi-presidential does not really convey the
way the system actually operates. We need more information to know if it is a system in
which the president really matters or if the president plays a more ceremonial, symbolic
role. The president matters if the government is effectively dependent on the president in
order to exist and this cannot be known from the constitutional text alone.

To pursue the point a little further, constitutions that allow for equally strong presidents
may have very different patterns of interaction between the head of state and the head of
government. Consider the constitutions of Iceland (1944), Germany (1919) and France
(1958). Regarding government formation and assembly dissolution, the German and
French constitutions read, in many ways, very much like the Icelandic constitution. Yet,
Iceland’s political system is considered to function like a parliamentary democracy,
Weimar is considered to be the epitome of presidential-parliamentary systems, which are
characterized not only by the government’s assembly responsibility but also by the primacy
of the president (Shugart and Carey 1992:24), and France is considered to be the prototyp-
ical mixed, semi-presidential, or premier-parliamentary system (Duverger 1980; Shugart
and Carey 1992; Sartori 1994). Thus, according to the Weimar constitution, the prime
minister is appointed and dismissed by the president (article 53); the same is true, however,
of the prime minister in France (article 8) and in Iceland (article 15). In Iceland, article 24
allows the president to dissolve the assembly with no limitations on this power; in France,
according to article 12, the president must consult the prime minister and the presidents of
the assemblies before dissolving the assembly, and must wait a year in order to be able to
do it again; in Weimar, article 25 allowed the president to dissolve the assembly, but only
once for the same reason.

So, the constitutional allocation of powers between the president and the other compo-
nents of the executive is not sufficient to distinguish semi-presidential systems in which the
president ‘really’ matters from those in which the president plays no significant role in poli-
tics. It is intriguing why similarly designed constitutions entail practices that are as diver-
gent as the ones we observe in countries such as Iceland, Austria, Cape Verde, Central
African Republic, France, Iceland, Madagascar, Russia and the Ukraine.

Part of the issue may be merely definitional, that is to say, some semi-presidential
regimes are no more than parliamentary regimes with an elected president. It is possible to
argue that what distinguishes contemporary forms of democratic governments is whether
they have assembly confidence or not. Given assembly confidence, whether the president
is directly elected may be of little relevance. In all likelihood, the adoption of semi-presi-
dential constitutions in most recent democracies was not driven by the explicit goal of care-
fully dividing authority between a directly elected president and a government responsible
to the parliament. It is more likely that the choice was to create an assembly confidence
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system and, at the same time, to institute a head of state which, by virtue of its indepen-
dence from the parliamentary majority, would somehow guarantee the continuity of the
state. That this head of state was to be elected by popular vote is almost the default option,
given the lack of legitimacy of the alternatives.

Thus, the exclusive focus on the powers of the president when studying semi-presiden-
tial systems may be misleading. It is quite possible that governance in assembly confidence
systems is guaranteed not by the way the president is elected, or the amount of powers he
has, but by other institutional features that strengthen the government, that is, that compo-
nent of the political structure that needs to obtain the confidence of the legislature: mech-
anisms that allow the government to shape the legislative agenda, to organize a legislative
majority and to keep it reasonably together in the face of the multiplicity of often contra-
dictory interests legislators must reconcile in the course of their careers.

France, the prototypical case of a semi-presidential regime of the more workable vari-
ety, provides a good example of how relatively unimportant the role of the president may
be in accounting for the system’s overall performance. There is general agreement that
France under the semi-presidential Fifth Republic became a more stable and governable
system than it was under the parliamentary Fourth Republic. One of the most notable
features of the new constitution was the introduction of a strong presidency, shaped, it is
often said, to fit the personality of the man who was the force behind it.6 Yet, to say that
France became governable as it moved from the Fourth to the Fifth Republics because of
the constitutional provisions regarding the presidency is to disregard other, probably more
significant constitutional changes also introduced with the 1958 constitution. Two of these
changes were the package vote (article 44.3), which allows the government to close debate
on a bill and force an up or down vote on a proposal that only contains the amendments
accepted by the government, and the confidence vote procedure (article 49.3), which, when
invoked by the government, stops debate on a bill and, if no motion of censure is introduced
and adopted, implies approval of the bill shaped by the government.

We will return to this point in Section 3. Here it is sufficient to note that provisions such
as the ones found in the French 1958 constitution are not rare among existing semi-presi-
dential ones. Cheibub and Chernykh (2009) show that 59% of the constitutions in place
since 1919 allow the government to request a confidence vote on specific legislation; 48%
grant the government control over the budget process; 35% place restrictions on the assem-
bly’s ability to pass a vote of no confidence in the government; 37% forbid legislators from
serving in the government; and 23% contain provisions that allow the government to
request urgency in the treatment of legislative proposals. It is remarkable that while a lot
of effort has been spent in trying to identify the effects of the constitutional powers of the
president in semi-presidential systems, powers which, as we suggested above, are not really
descriptive of the way the system actually works, virtually no work has been done on the
effect of the powers of the government on the performance of these systems. We attribute
this oversight to the fact that much of the literature on semi-presidentialism has been
informed by the concerns of the earlier generation of studies of both parliametarism (as
expressed in the preoccupation with the duration of cabinets) and presidentialism (as
expressed in the virtual obsession with the powers of the president). Newer studies,
however, suggest that we look at legislative-executive relations differently. It is to them
that we now turn.
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3 MORE RECENT STUDIES

What distinguishes the studies we discuss in this section from the previous ones is that they
do not assume that the mode of government formation completely shapes ‘governability’ or
the legislative process. According to the more traditional view reviewed above, interests
generated in the electoral arena ultimately define relations between the two branches. On this
view, governments under parliamentarism have a built-in mechanism to overcome inter-
branch conflict, namely, the threat to dissolve the assembly and provoke early elections. It is
the incentive to avoid new elections that leads the rank-and-file members of parliament to
subject to partisan directives and support the governments of which their parties are members.
Presidents, in turn, cannot count on the dissolution threat and, for this reason, are deprived of
consistent support in the legislature. In this view, politicians are primarily office-seekers and
the possibility of losing office is what drives their behavior. The legislative arena proper, that
is, the locus of the interaction between the executive and the legislature over policy, is
completely irrelevant. It is this arena that is stressed by what we are calling the new genera-
tion of studies of executive-legislative relations. As a matter of fact, it is the emphasis on the
way legislatures organize their business and define who holds the power to control the agenda
that allows us to speak of the otherwise widely heterogeneous studies we will discuss below
as belonging to a common generation.

There are two other features of the new studies of legislative-executive relations, which
follow from their common emphasis on the legislative arena. First, the expected pattern of
interaction between the two branches becomes one of coordination rather than conflict. Inter-
branch relations are modeled as a coordination or bargaining game rather than as a zero-sum
game where the gains of the executive happen at the expense of the legislature. Second, there
is a marked shift in the assumptions regarding politicians’ motivations. Just as office seeking
is associated with the conflict view, the supposition that politicians also care about policy is
associated with the coordination view of legislative-executive relations. And given that poli-
cies cannot be enacted unilaterally by one of the branches, it is only through the continuous
existence of a majority that controls both the executive and the legislature that the policies
preferred by both will become reality. In this sense, the incentive to coordinate rather than
confront is inherent in the democratic political framework, regardless of the way these bodies
are formed.

Finally, these studies recognize the importance of electoral competition among parties,
even those who coordinate to support a government. Legislative coordination must be
achieved with an eye to the fact that, at elections, parties will fiercely compete for votes.
Communication with voters about the party’s or the legislator’s positions is an essential part
of this competition. As will become clear in the discussion below, this fact offers a new
perspective on legislative behavior and certain types of governments that, at first sight, appear
to be the outcome of irreconcilable conflict among political actors and between the legisla-
tive and the executive branches.

We will organize our discussion in terms of three main themes, stressing the empirical
regularities associated with them and their implications for the study of executive-legislative
relations in democratic regimes. The first is the discovery that minority governments in
parliamentary regimes are neither infrequent nor ephemeral; the second is the acknowledg-
ment that coalition governments are neither rare nor uniquely unstable in presidential
systems; and the third is the recognition that the executive’s use of restrictive legislative tools
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does not necessarily imply that it is unilaterally imposing its will on the legislature. Each one
of these ‘discoveries’ contributed to reducing the divide between presidential and parliamen-
tary forms of government. By employing knowledge generated in the study of one of these
systems to understand the other, these studies have demonstrated that the radical distinction
that exists between the two systems when it comes to formation and survival does not neces-
sarily extend to their operation.

3.1 Minority Governments in Parliamentary Democracies

Minority governments are hard to explain under the traditional view of parliamentary democ-
racies. Given office-seeking politicians and the ‘majoritarian imperative’ created by the
confidence mechanism, minority governments should never exist. If they do, they must have
resulted from some kind of system malfunction and would disappear as soon as these prob-
lems were ‘solved’.7 It was not until Strom’s seminal book (1990) that this view was radi-
cally changed, with consequences for how we think about both parliamentary and presidential
systems in general, and legislative-executive relations in particular.

Strom’s contribution is both empirical and theoretical. Empirically, he shows that minor-
ity governments are not infrequent in European parliamentary democracies and that they do
not do worse when compared to majority coalition governments. Theoretically, Strom’s
contribution is to show that minority governments emerge out of party leaders’ calculus about
the costs and benefits of participating in government. Assuming that politicians care about
office and policy (as well as votes), Strom argues that there are conditions under which ratio-
nal parties will prefer to remain out of the government. The decision to refrain from joining
a government is affected by the degree of policy influence parties can exert from the outside,
as well as by their expectation regarding electoral returns (positive or negative) of joining the
government. Out-of-government policy influence, in turn, depends essentially on the organi-
zation of parliament, that is, factors such as the existence of standing committees, their degree
of specialization, their scope of action, and the way they are allocated. Electoral conse-
quences depend on the decisiveness and competitiveness of the electoral process. When
parties can affect policies even if they are not in the government, and the electoral costs of
incumbency are perceived to be high, parties will rationally choose to stay out of the govern-
ment. The emergence of minority governments, therefore, has nothing to do with political
systems that are dysfunctional.

From the perspective of this review, what is relevant is the fact that Strom’s analysis
accounts for variation within parliamentary democracies by highlighting factors related to the
internal organization of the legislature. Legislative organization had either been neglected in
analyses of parliamentarism or, more commonly, had been assumed to be constant within
each form of democratic regime. Thus, discussions of legislative organization were organized
around the two paradigmatic cases of England and the United States: a centralized and a
decentralized legislature, respectively, and, as we know, a parliamentary and a presidential
democracy. Arguments about decision making in democracies tended to contrast these two
systems and assume, often implicitly, that all legislatures, and, for that matter, the decision-
making process, are centralized under parliamentarism and decentralized under presidential-
ism.

Strom’s analysis suggests that legislative organization varies significantly under parlia-
mentary regimes, at least sufficiently to affect how political parties calculate the value of
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formally joining a government. In close affinity to models developed to account for the opera-
tion of the US Congress, which emphasize the role of standing committees in providing oppor-
tunities for all parties to influence policy (Shepsle 1979; Shepsle and Weingast 1987), he shows
that minority governments in parliamentary democracies will be more frequent when the parlia-
ment is organized in such a way as to offer ‘structural opportunities for oppositional influence’
(Strom 1990: 72). It follows from this that the way the legislature is organized can explain the
variation in legislative-executive relations across types of democratic regime.

The recognition that minority governments may be functional in parliamentary systems
has a direct bearing on the discussions about the perils of presidentialism stimulated by Linz.
As we indicated above, minority presidents were considered to be ineffective and, conse-
quently, would have strong incentives to find ways to circumvent or to altogether ignore the
legislature. But minority presidents may be as effective as minority prime ministers if oppo-
sition parties care about similar things in both systems (office, policy and votes) and go
through the same calculus about supporting a government. Since there are no good reasons to
believe that parties have different goals in parliamentary and presidential systems, it is easy
to see that, even though they all aspire to capture the presidency at the next election, opposi-
tion parties may cooperate with the incumbent president on policy grounds. Moreover, since
presidents may also form coalition governments, something we discuss next, minority presi-
dents do not imply minority governments.8

3.2 Coalition Government

At the root of the view that presidentialism causes democratic instability is the idea that pres-
idential institutions provide no incentive for coalition formation. This fact, as we have seen,
would have disastrous consequences: minority presidents would be unable to obtain the
support of a majority of legislators, deadlock would ensue as legislative activity is brought to
a halt and, given the impossibility of constitutionally removing the government from office,
actors would have an incentive to invoke extra-constitutional solutions.

That government coalitions do exist in presidential democracies has been recognized and
served as the premise of several analyses at least since the 1980s. Abranches (1988) is prob-
ably the earliest author to refer to a type of presidential system that is characterized by the
occurrence of coalition governments: ‘presidencialismo de coalizão’, a label that is now part
of the vernacular of academics and other analysts in Brazil and elsewhere. In his wake,
several case studies were conducted, including, for example, Altman (2000) about Uruguay,
Mejía Acosta (2009) about Ecuador, among others. There are also earlier comparative stud-
ies that take the occurrence of coalition governments as given and analyze secondary issues
directly related to coalitions. For example, Deheza (1997) is primarily concerned with the
relationship between electoral and governmental coalitions; Amorin Neto (1998) focuses on
the way presidents manage existing coalitions and the impact different styles of management
have on government performance; Zelaznik (2001) is concerned with the different strategies
presidents adopt to form a coalition government.

Important as these studies are, they simply asserted that coalition governments existed
under presidentialism and proceeded to analyze them. By ignoring the issue of the incentives
for coalition formation, they remained open to the charge that observed coalitions in presi-
dential democracies are flimsy, short-lived and devoid of any meaning. They may form but
do not last and do not imply any policy commitment on the part of the coalition members.
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Cheibub, Przeworski and Saiegh (2004; see also Cheibub 2007) directly addressed the
incentive issue. They argued that while there is no doubt that presidential and parliamentary
systems characterize distinct forms of democratic governments, what matters is whether the
differences between these two systems are sufficient to generate opposite incentives for coali-
tion formation. We proceed now to summarize their analysis.

Parliamentary and presidential systems are indeed different when it comes to the institu-
tional features relevant for coalition formation. Cheibub et al. (2004) identified two main
ones. First, in presidential democracies the president is always the government formateur,
while in parliamentary democracies any party is a potential formateur. Thus, not only is the
number of possible government coalitions smaller in presidential than in parliamentary
systems, the party of the president, regardless of its size, will always be in the government.
Second, failure to form a coalition government leads to different outcomes in each system. In
parliamentary democracies, with few exceptions, it is the occurrence of new elections: voters
are given the chance to return a new distribution of seats, hopefully one that will allow for the
formation of a viable government. In presidential systems, failure to form a coalition implies
that the party of the president is the only one to hold government portfolios, while policies
may or may not continue the status quo.

But do these differences imply that parties in one system will want to join together to form
a coalition government, whereas in the other they will want to pursue their goals indepen-
dently and exclusively strive to achieve the presidency? Borrowing from existing models of
coalition formation in parliamentary democracies, where parties care about both office and
policy, Cheibub et al. show that there are conditions under which presidents will invite and
parties will accept offers to join the government in coalition. Specifically, whether a coalition
government will emerge depends on the distance between the party of the president and the
next party in the policy space. When presidents do not dominate the legislative process and
parties have dispersed policy preferences, presidents will offer, and non-presidential parties
will accept, portfolios in the government in exchange for policy cooperation and a coalition
government will be formed. If parties have policy positions that are close to each other, then
presidents will keep all portfolios for their party, will allow policy to be set by a non-presi-
dential party, and a minority single-party government will emerge.

Of great relevance here is the fact that, given a lack of presidential dominance over the
legislative process, the conditions under which a coalition government will emerge are iden-
tical in presidential and parliamentary systems. This is not so when presidents dominate the
legislative process, in which case the outcome will depend on the location of the status quo.
If the status quo is situated between the ideal policies of two non-presidential parties, then, as
before, the outcome – coalition or minority governments – will depend on how close the
parties’ policy positions are to one another. If the status quo is situated between the ideal
policy of the president and that of a non-presidential party, then the Linzian scenario may
emerge: there will be no combination of policy and portfolio that can convince a non-presi-
dential party into participating in the government; yet, since the president dominates the
legislative process, the non-presidential parties cannot ally in the legislature and set policies
that they prefer over those proposed by the president. Thus, while confirming that under pres-
identialism, but not under parliamentarism, a minority portfolio government may face a
hostile legislative majority, the results of this analysis show that coalition governments are
far from being an abnormality in presidential democracies.

There are several implications of this analysis that directly challenge the traditional view
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of executive-legislative relations. To begin with, as stated above, it shows that under some
circumstances coalition and minority governments will emerge for exactly the same reasons
in both presidential and parliamentary systems. Moreover, it follows from this analysis that
the absence of coalition governments does not automatically imply a lack of cooperation
among political parties. The crucial distinction here, already explicit in Strom (1990), is that
between government (or portfolio) and legislative coalitions, which do not always coincide:
there will be governments composed of one single party that are nonetheless supported by a
legislative coalition. Thus, given that no party holds more than 50% of legislative seats, some
minority governments occur under presidentialism for the same reason that they emerge
under parliamentarism: no legislative majority wants to replace them because enough parties
get policies they like. They are, in this sense, supported minority governments that will be at
least as effective legislatively as coalition governments.

Thus, according to Cheibub et al. (2004), the structure of presidential systems is not suffi-
cient to make coalition governments atypical. These governments may be more frequent
under parliamentarism than under presidentialism, but they form in the latter in response to
the same incentives that lead parties to coalesce in the former: a desire to balance their simul-
taneous objectives of being in office and seeing the policies they like being enacted. Those
who see presidential institutions providing no incentives for coalition formation have placed
excessive emphasis on the first goal – offices – to the detriment of the other goal – policies.
It is only by seeing politicians as actors who care about both goals that we can understand that
presidents, in spite of the fact that they do not need to share office in order to survive, may
want to do so in order to govern.

3.3 Agenda Power and the Decision-Making Process

In the traditional model of legislative-executive relations, a strong government, that is, one
endowed with a large array of legislative powers, will use these powers against the legisla-
ture. The greater the conflict between the two branches of government, the greater the incen-
tives the executive will have to use these powers in order to see its will prevail over the
recalcitrant legislature.

This view has been challenged and the seminal work in the field is Huber’s (1996) study
of policy making under the 1958 French constitution. Specifically, in his book Huber focuses
on the role of the package vote and the confidence vote procedure – two features of the 1958
constitution that strengthen the government’s legislative powers9 – in shaping how the exec-
utive and the legislature interact.

Using an adapted version of the classical agenda-setter model (Romer and Rosenthal
1978) and drawing heavily upon models developed to understand the relations between the
floor and committees in the US Congress, Huber accomplishes a series of tasks that re-direct
the way one should think about the use of restrictive legislative procedures by the executive.
In the first place, he demonstrates theoretically and empirically that, contrary to the prevail-
ing perception of students of French politics, the use of restrictive procedures is not related
to the degree of policy conflict between the government and the parliament. In other words,
the government does not use restrictive procedures as a way to guarantee that its preferences
prevail when these preferences are at odds with those of the legislature.10

Second, Huber shows that not all restrictive procedures are the same. He demonstrates that
the package vote is a mechanism used by the government to protect the outcome of bargain-
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ing in a multidimensional policy space among parties within the governing coalition, or
between the government and the opposition. By halting legislative debate and forcing an up-
or-down vote on a bill that contains only the amendments the government chooses to retain,
the package vote compels legislators to choose between a specific policy package and the
status quo. Since the legislature is the last one to act – it has the last word – it will approve
the bill only if it is preferred to the status quo. In this sense, the government does not impose
its will; rather it forces a choice between the status quo and a policy change.

Finally, Huber shows that the confidence vote plays a different role than the package vote
in the legislative process. While it can also serve as a mechanism for protecting policy
bargains in multidimensional spaces – it allows coalition members to implement a given
policy while criticizing it in the parliament – its primary role is to allow parties in the major-
ity to compete for votes at the same time that they cooperate to pass legislation. Thus,
members of the majority can make sincere, position-taking proposals in the legislature in
order to communicate their policy positions to their voters, force the government to use the
confidence vote and, given that now the vote is no longer on the policy issue alone but on the
very survival of the government, refrain from supporting the censure motion and allow the
policy to be enacted. This policy, however, as with the package vote, is not unrelated to the
preferences of the majority. Although the prime minister will explore the first mover advan-
tage of proposing a specific policy, her choice will be constrained by the preferences of the
majority. That is to say, the PM will propose a policy that is closest to her ideal point within
the set of policies the majority prefers over the status quo. In this sense, while they give some
leeway to the government to pick a policy it likes, neither the vote of confidence nor the pack-
age vote can be used against the majority.

The implications of this analysis are profound when it comes to analyzing executive-
legislative relations. To begin with, the analytical focus shifts from outside forces – the way
legislators and governments get and retain their mandates – to the specific rules regulating
executive-legislative relations. As with Strom, and perhaps even more forcefully than he, the
relevant variables for understanding policy making are located inside rather than outside the
legislature. Second, not all parliaments are rationalized in the sense used by Huber (see also
Lauvaux 1988), that is, not all parliaments contain provisions that allow the government to
control the flow of legislation. In this sense, government control over the legislative agenda
is neither intrinsic to nor follows from the principle that defines parliamentarism. That is to
say, the strong cabinet control of the legislative process and the near irrelevance of individ-
ual members of parliament in this process, which characterizes England, are not inherent in
parliamentary governments, as illustrated by the cases of Italy after 1945 and France in the
Third and Fourth Republics. In both cases, the government had no control over the definition
of the legislative agenda, committees had considerable power, and the rights of individual
legislators were not ‘expropriated’.11 Similarly, and by extension, there is nothing in presi-
dentialism that requires that a well-functioning system be one in which a weak president faces
a strong congress. Although this describes the allocation of powers across branches in the US
system and the US is the only presidential democracy that has lasted for a long time, it does
not follow that the success of the US system can be attributed to the specific way powers are
allocated across the presidential and the legislative branches.12

This characterization sheds new light on the mechanisms that produce party discipline.
The threat of dissolution and early elections is not a sufficient condition to hold party
members in line, as the frequent fall of the French and Italian governments demonstrates. And
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it is not a necessary condition either, since it does occur under presidentialism. Nor, it should
be noted, can it be inferred from characteristics of the electoral laws since disciplined parties
are observed in countries that adopt candidate-centered rules, such as Finland, Brazil, and
Chile among others. Discipline is rather a function of restrictive procedures, of denying the
rank-and-file members the space for opportunistic behavior. In other words, party discipline
is less a product of punishing free riders than of pre-empting the opportunities for free-riding.
The expropriation of the rank-and-file legislative rights implied by the concentration of
agenda powers in the hands of the executive renders the individual and independent action of
legislators futile. For these legislators, the rational course of action when it comes to voting
in the assembly is to follow their parties’ directives. This is the only way they will be able to
influence public policies and send signals to voters (see Limongi and Figueiredo 1998).

If Huber’s analysis is correct, and we believe it is, a legislatively strong government, be it
under parliamentarism or under presidentialism, does not imply a powerless legislative
majority. Given the near obsession of the comparative literature on presidentialism with the
risks resulting from strong presidents, this point needs to be examined in further detail.

3.3.1 Strong presidents and decree power
Almost all presidential constitutions give some legislative powers to the presidency. The most
important powers include veto, decree, and urgency powers, as well as the government’s
exclusive power to introduce legislation in specified areas.13 All these features of presiden-
tial agenda powers are rather consequential, and they combine into institutionally weaker or
stronger presidencies. Although there are many who believe that strong presidents are prob-
lematic in that they will clash with congress and eventually generate government and even
regime crises, there are those who argue that strong presidents are not necessarily bad for the
operation of presidential constitutions. For instance, the strong presidential agenda powers
established by the post-authoritarian constitutions of countries such as Brazil and Chile are
considered to be largely responsible for the high level of legislative success of their govern-
ments (Figueiredo and Limongi 2000a and 2000b; Siavelis 2000; Jones and Hwang 2005; and
Amorin Neto et al. 2003; Londregan 2000).

The case of Brazil seems to be highly relevant here given the large number of centrifugal
elements built into the system, which in combination with presidentialism would suggest high
volatility and ungovernability: a federally structured country with economically diverse
regions, political parties with weak popular penetration, the adoption of an open-list propor-
tional representation system with low barriers to entry, and features that make state governors
influential over party decisions. Yet, legislative behavior in the Brazilian Congress has exhib-
ited remarkably high levels of partisanship, with presidents capable of relying on stable coali-
tions that supported them on most of their legislative agenda. This unexpected pattern, in turn,
is a function of the president’s legislative powers granted by the 1988 constitution, which
include all of the powers discussed above: partial-veto power, decree power, the power to
request urgency in the consideration of specific legislation, and the exclusive power to initi-
ate budget legislation. The concentration of legislative powers in the executive’s hand,
coupled with a highly centralized decision-making structure in the legislative chambers,
explains the high degree of legislative success of Brazilian presidents – a success that is not
much different from that obtained in parliamentary democracies (Figueiredo and Limongi
2000a, 2000b and 2007).

The operation of this mechanism, of course, raises a number of interesting questions. Most
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prominent is the issue of whether the president, in his capacity as the head of government, is
imposing his preferences rather than those of the legislative majority. Despite some diver-
gences, to which we will turn below, the vast majority of the analyses that address this issue
adopt a model of conflict between the two branches. The possibility that these instruments –
in a way similar to the restrictive procedures analyzed by Huber – can be used as tools for the
coordination of a governing majority is not even considered. This can be clearly observed in
the scholarly debate about the use of decree power by Brazilian presidents. Although a series
of high-quality and sophisticated studies have been recently produced on this theme, they
primarily see the interaction between the government and congress as if it were zero-sum.

In order to provide some context, here are some of the basic facts about decrees since the
1988 constitution came into force in September 1989: every president who governed since
1989 has liberally used their decree powers. On average, 3.9 decrees were issued between
September 1989 and September 2001.14 Sarney (who governed under the 1988 constitution
from September 1989 to February 1990) issued 7.1 decrees per month; Collor (March
1990–October 1992) 2.8 per month; Itamar Franco (November 1992–December 1993) 5.4 per
month, and Cardoso (January 1994–December 2001) 3.3. Collor is the only president who, in
spite of forming coalition governments, did not reach majority status. He is also the president
with the lowest rate of success in transforming his decrees into laws: 77.6%, as opposed to
well above 80% for all the other presidents.

There are two broad types of explanations for the variation in the use of decrees by recent
Brazilian presidents, the political-conditional and the institutional. The first sees decrees as
one among alternative options in a menu of instruments available to presidents seeking to
implement their legislative agenda. The choice between these instruments is seen as a func-
tion of the political context within which presidents must interact with the legislature, and of
circumstantial factors, such as the president’s popularity, the occurrence of elections, or the
existence of pressures for speedy executive action.

The political-conditional view of presidential decree usage, in fact, sustains two compet-
ing positions, which Pereira, Power and Rennó (2006) call ‘unilateral action’ and ‘delegation’
theories. In the former, presidents use their decree powers when they do not have the neces-
sary support to get ordinary legislation approved in Congress. In this perspective, the use of
decrees constitutes a way for the president to bypass an unfriendly congress. Thus, the share
of decrees in the president’s overall legislative strategy will increase when he cannot count
on the reliable and steady support of a legislative majority. The share of seats controlled by
the parties also holding cabinet positions often indicates this support. Delegation theory, in
turn, sees presidential decrees as a convenient means at the disposal of the legislative major-
ity, which may prefer to transfer some of its powers to the executive for a variety of reasons.
These may include partisan support for individual governments, collective action problems
within the legislature, or electoral incentives of individual legislators (Carey and Shugart
1998).

Both unilateral-action and delegation theories predict that the reliance on decrees by pres-
idents is a function of the political conditions they face; the only difference is that they predict
opposite effects. According to unilateral-action theory, the use of decrees will increase when
the president faces unfavorable political conditions; according to delegation theory, the use
of decrees will increase when the president faces favorable political conditions. The balance
of the evidence provided by the literature is mixed: Pereira et al. (2006) found that the results
are highly dependent upon the particular starting conditions, but they do show, in some
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instances, that the evidence supports delegation theory. On the other hand, Amorin Neto,
Cox and McCubbins (2003) suggest that the data best conform to the unilateral-action
theory.

In spite of their differences, both unilateral action and delegation theories see the usage
of decrees as a decision taken by the executive that does not involve the legislature. Yet,
inspired by analyses such as Huber’s, we can formulate a more institutional hypothesis that
does not postulate any kind of necessary antagonism between the two branches. According
to this hypothesis, the post-1988 institutional structure that was built in Brazil facilitated
the shaping and sustaining of a legislative majority by the government. Presidential decree
power represents one of the main instruments for doing this – it is a mechanism whereby
through negotiation and bargaining the executive can lead the process of shaping a legisla-
tive majority in support of the policies it wishes to implement. Although he leads, the pres-
ident does not mandate: the majority in the legislature has the last word and any decree that
the president issues that is not preferred by the majority to the status quo ante can be
rejected. And, as Amorin Neto et al. (2003: 571) show, this is precisely what happened
during Collor de Mello’s presidency (1990–92): led by the pivotal Partido do Movimento
Democrático Brasileiro (PMDB), the opposition was able to counter Collor’s decree
powers by rejecting important decrees and forcing him to form a new coalition in order to
be able to govern (see also Figueiredo and Limongi 1999). This shows how there is no way
the president can circumvent the legislature. Unilateral action as a way of governing and
setting policies contrary to preferences of the majority is simply not feasible. In this sense,
the use of decrees by the executive is neither an act of delegation by the legislature nor
unilateral power grabbing by the executive; attempting to adjudicate among these two
perspectives is, we believe, probably futile.

Decrees are, by design, instruments that allow the executive to set the legislative agenda;
through this action, however, the government is able to bring together a legislative major-
ity, a necessary step if it wants the policies implemented through decrees to become law.
Thus, the matter is not whether congress delegates or the president usurps legislative
powers. The question is: how does the president use decrees to shape the legislative agenda
and to bring about a legislative majority?

According to the institutional hypothesis, decrees are used both as convenient means to
address routine issues and as regular instruments in the negotiations and bargaining that
characterize the legislative process. Since they are neither usurpation nor delegation, they
do not vary systematically with political factors such as the legislative strength of the pres-
ident, his ability to manage his coalition, or his popularity. Some circumstantial factors,
such as macroeconomic pressures leading to the implementation of emergency stabilization
plans, matter, but they do so simply because it is only through decrees that presidents can
act with the speed, secrecy and surprise that are sometimes considered to be essential for
the policy’s success. Even in these cases, however, presidents can and often do succeed in
transforming their decrees into regular legislation.

Although we have dealt at some length with the Brazilian case, it is worth reinforcing
that this is far from being a unique case. Most presidents are endowed with decree power
by their respective constitutions. Indeed, recent scholarly work has shown that in some
countries where this power is denied to them, presidents have been able to force their way
and get some sort of de facto decree power. Argentina from 1983 to 1995 and the United
States are two prominent examples. As Rubio and Goretti (1998) have shown, both
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Alfonsin and Menén relied on some old precedents to issue ‘decrees of necessity and
urgency’ (DNU). Although primarily aimed at curbing hyperinflation, DNUs were also
used to regulate more mundane affairs. The doubtful constitutional basis of this presiden-
tial prerogative was resolved with the 1995 constitutional reform, which introduced presi-
dential decree powers that are similar to those granted by the 1988 Brazilian constitution.

In the US, the constitutional provision stipulating that the president ‘shall take care that
the Laws be faithfully executed’ led to the unilateral issuing of executive orders, which
have been interpreted by the Supreme Court as having the same status as a law passed by
Congress. Executive orders have been issued to deal with important matters, including
nationalizations, internment of Japanese-Americans during World War II, desegregation of
the military, creation of the Peace Corps and the Environmental Protection Agency, feder-
alization of the national guard, multiple health care initiatives, affirmative action policies,
and the creation of special military tribunals to try non-US citizens accused of terrorism
(Howell 2003: 1–6). Thus, even in the absence of any formal decree power, US presidents
can still influence policy in a way similar to the ‘strong’ presidents designed by the
Brazilian and Chilean constitutions.

What is important to retain from this discussion, though, is that institutionally strong
presidents are not necessarily detrimental to the functioning of presidential democracies.
Attempts to weaken them on the ground that they usurp the power that should rest with the
assembly must, therefore, be re-evaluated and considered in light of the benefits they bring
about in terms of government performance (Croissant 2003; Londregan 2000).

4 CONCLUSION

As we said at the beginning, this is necessarily an incomplete review of a large literature.
Our goal was to establish a contrast between what we called a ‘traditional’ and a ‘recent’
set of works that, in spite of their heterogeneity, have in common a conception of the way
the executive and the legislative interact in a democratic system. ‘Traditional’ works adopt
a perspective of conflict between the two powers, which derives from the emphasis they
give to the way governments and legislatures are formed, and from a narrow view of politi-
cians’ motivations as being purely office-oriented. ‘Recent’ works, in contrast, expand
their purview to include the legislative process per se, that is, the moment of proposing and
supporting policies. They also adopt a broader view of politicians’ motivations, who, in
addition to office, also care about policies and must compete for votes.

One broad consequence of this shift in perspective is a blurring of the distinction
between presidential and parliamentary forms of government. Of course this does not
mean that presidentialism and parliamentarism are identical; they clearly are not and
actors in each system may have available to them strategies that are not feasible in the
other. The point is that once we accept that politicians across systems have similar moti-
vations, and that legislative institutions are not dependent on the form of government, it
is possible to see that the democratic process of passing laws, which necessarily involves
both the executive and the legislature, is in fact quite similar across different types of
political systems.
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NOTES

1. See Laver and Schofield (1998) for the best analysis of the different theories of coalition formation.
2. See Grofman and Van Roozendaal (1997) and Laver (2003) for reviews.
3. Reviews of presidential studies usually lament their lack of scientific depth and general backwardness when

compared to the rest of the discipline. For an example, see Edwards III et al. (1993). For a more optimistic and
recent review see Moe (2009).

4. The initial argument appeared in Linz (1978) and was developed in a paper that was widely circulated before
it was published in (1994). See also Linz (1990a and 1990b).

5. See, for a few examples, Mainwaring and Scully (1995: 33), Gonzalez and Gillespie (1994: 172), Riggs (1988),
Ackerman (2000: 645), Stepan and Skach (1993: 17), Valenzuela (2004: 16).

6. Direct presidential elections were not introduced until 1962.
7. Also troubling for the traditional view are oversized coalitions, which should also not exist. Yet, they do exist.

According to Laver and Schofield (1998: 70), 25% of the cabinets that existed in 12 European democracies
between 1945 and 1987 were surplus majority coalitions.

8. The only exception is, of course, in a two-party presidential system, where, save for national fronts, which
emerge in extraordinary circumstances, a minority president will imply a divided government. Note, however,
that presidential two-party systems are infrequent and exist primarily in Costa Rica and the United States. The
frequency with which, in the latter country, they have emerged in the post-World War II period has led to the
emergence of an enormous literature, which we will not address here. For our purposes here, suffice it to say
that much of this literature revolves around the seminal book by Mayhew (1991), which reports no difference
in the policy effectiveness of divided and unified governments and proposes an explanation for this similarity
that is compatible with Strom’s explanation of minority governments.

9. The package vote (article 44.3) allows the government to close debate on a bill and force an up-or-down vote
on a proposal containing only the amendments proposed or accepted by the government; the confidence vote
procedure (article 49.3), when invoked by the government, stops debate on a bill and, if no motion of censure
is introduced and adopted, implies approval of the bill shaped by the government.

10. Huber’s argument is analogous to the one developed by Shepsle (1979), Shepsle and Weingast (1987) and
Shepsle and Weingast in their discussion with Krehbiel (Krehbiel et al. 1987) to the effect that congressional
committees in the US cannot legislate against the will of the floor.

11. In France, until 1911, it was the Chamber presidents who defined the legislative agenda. As Andrews (1978:
471) reports, despite several incremental reforms, the government did not have firm control over the definition
of the legislative agenda and it was easy to introduce no-confidence votes, leading to the fall of the govern-
ment. Moreover, committees could veto policy, since a report from the committee was necessary for consider-
ation of a bill by the floor. The government could expedite the committee report but could not avoid it.
Therefore, committees could respond to government pressure with an unsatisfactory report. Besides, according
to Andrews (1978), the Third and Fourth Republics placed few restrictions on the ability of private members
to propose initiatives that would increase expenditures and reduce revenues. In the Italian parliament, the pres-
idents of each house, and not the government, define the legislative agenda. Bills introduced by the government
have no special calendar or precedence over private members’ bills. Article 72 of the Italian constitution grants
standing committees the authority to pass laws. As for individual members of parliament, until the 1988 reform,
roll calls were secret and could be easily requested at any stage of the law-making process (Cotta 1990: 77).
Hence, the government fell prey to the action of the franco attiratori. In other words, members of the majority
could not be sanctioned, either by the government or their parties.

12. But see below for a different account of the institutional power of US presidents.
13. See Cheibub (2009) for a brief description of each of these powers.
14. This is when the constitution was amended to change the rules governing presidential decrees. Aimed at curbing

the number of decrees, it attempted to clarify the conditions under which they could be issued, it limited the
number of times a decree could be re-issued, and it forced the Congress to take action on a decree rather than
simply allow it to expire. For reasons that are too extensive for us to address here, the number of decrees actually
increased following the 2001 constitutional amendment (Figueiredo and Limongi 2007). The numbers in the para-
graph reflect only new decrees, and not the reissuing of old decrees. If the latter are considered, the averages
change significantly, reaching, for example, hundreds a month during Cardoso’s government.
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13. The separation of legislative and executive powers
Ronald J. Krotoszynski, Jr.

From a global perspective, separating and dividing legislative and executive power consti-
tutes a very low structural priority. Parliamentary systems of government, which predominate
across the globe (Ackerman 2000, pp. 645–6), invariably unite legislative and executive
authority in the same hands. Professor Sartori counts only thirty nations that have adopted a
presidential, as opposed to parliamentary, system of government (Sartori 1994, p. 107).

The performance of parliamentary systems of government, although far from perfect,
generally has been considerably better than presidential and semi-presidential systems featur-
ing divided executive and legislative authority (Sartori 1994). Presidential systems are
‘mostly concentrated in Latin America’ and ‘the record of presidentially governed countries
is – aside from the United States – quite dismal’ (id.; see Ackerman 2000, pp. 645–6 (‘There
are about thirty countries, mostly in Latin America, that have adopted American-style
systems. All of them, without exception, have succumbed to the Linzian nightmare [the
collapse of constitutional government in favor of direct presidential or military control of the
government] at one time or another, often repeatedly.’)). Far more nations have adopted and
maintain a parliamentary system of government, which lacks the separation of legislative and
executive powers.

Most political scientists and political theorists favor the parliamentary system because of
its obvious efficiency advantages and its tendency to promote stable government (at least
when contrasted with presidential forms of government) (Ackerman 2000). Thus, if dividing
and separating legislative and executive power really represents an essential attribute of a
well-ordered government, most national governments in the larger world come up short; on
the other hand, as Professor Ackerman wryly asks, ‘Given the British success in avoiding the
inexorable slide into tyranny predicted by Madison and Montesquieu, perhaps we should give
up on the separation of powers [in the United States]?’ (Ackerman 2000, p. 640).

A related, but distinct, question involves whether judges should actively superintend
legislative/executive branch relations. In other words, even if a constitution initially attempts
to separate legislative and executive authority, if at some later point in time incumbent offi-
cers of each branch decide to enact statutes that blend these powers, should a reviewing court
disallow a de facto reallocation of powers, particularly if the structural arrangement was
necessary to secure passage of the legislation in the first place? An obvious example might
be contingent authority to reorganize an executive department. For example, Congress might
agree to grant contingent power to a president or attorney general to reorganize the
Department of Justice, but only if Congress has an opportunity to superintend the exercise of
this delegated power. Faced with the choice of an unconstrained delegation or no delegation,
Congress might well elect the ‘no delegation’ option.

The point is a relatively simple one: achieving practical results efficiently might well lead
perfectly rational legislative and executive branch officers to blend in practice powers that, at
a constitutional level, are structurally separate and distinct (Albert 2009, pp. 531–4, 541–8).
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This raises the question of the appropriate judicial response: should judges actively referee
reallocations of power between a legislature and a chief executive? In the United States, the
federal courts have generally enforced the constitutional separation of powers strictly with
respect to statutory power-sharing arrangements between Congress and the President (Redish
and Cisar 1991, pp. 450–51). Although this is one answer to the problem, as Justice White’s
dissent in Chadha suggests, it plainly is not the only possible answer.

In Latin American countries that have adopted presidential systems modeled on the US
Constitution, such as Argentina and Honduras, judicial officials also have found themselves
called to referee disputes between the legislative and executive branches of government. The
Argentine federal courts having to decide whether President Cristina Kirchner could lawfully
seize control of the Central Bank of Argentina’s foreign currency reserves over the Central
Bank President’s objections or, alternatively, remove the bank’s president and then take control
of reserves provides a contemporary example (Moffett 2010; Moffett and Cowley 2009).

In response to a suit filed by opposition party members of Congress, a federal trial judge,
Maria Jose Sarmiento, ruled against President Kirchner on both questions, holding that the
president could neither place Argentina’s foreign currency reserves under direct presidential
control nor fire central bank President Martín Redrado without the approval of Congress
(Moffett and Cowley 2009). The Court of Federal Administrative Disputes subsequently
affirmed Judge Sarmiento’s decision on appeal (Barrionuevo 2010, p. A11). Daniel Kerner,
a senior political analyst for the Eurasia Group, a political risk consulting firm, noted that
‘ “[t]his is the beginning of what will probably be a long and complicated battle between the
government [led by President Kirchner] and Congress [currently controlled by an opposition
party], and, potentially, the Supreme Court” ’ (Barrionuevo 2010, p. A8). Although President
Kirchner ultimately succeeded in removing central bank President Redrado and replacing him
with Mercedes Marcó de Pont in February 2009 (Grady 2010; Barrionuevo 2010, p. A11), the
Supreme Court of Argentina is likely to provide the ultimate resolution of these crucially
important questions.1

The June 2009 presidential succession crisis in Honduras provides yet another example of
the successful assertion of judicial supervision of the separation of powers in a Latin
American nation with a presidential system of government. President Manuel Zelaya, wish-
ing to succeed himself in violation of a strict one-term limit in the Honduran Constitution (see
Constitution of the Republic of Honduras 1982, tit. II, ch. 6, art. 239), planned to hold an
‘informational plebiscite’ to determine whether the Constitution should be amended to permit
his re-election during the national elections to be held on 29 November 2009 (Booth 2009;
Estrada 2009). The Honduran Constitution permits amendments only with a two-thirds vote
of the Congress, in two successive regular annual sessions (see Constitution of the Republic
of Honduras 1982, tit. VII, ch. 1, art. 373), but expressly forbids any amendment that would
either extend the four-year term of the president or permit presidential re-election
(Constitution of the Republic of Honduras 1982, tit. VII, ch. 1, art. 374). Thus, President
Zelaya’s informational plebescite seemed to be on a collision course with the plain text of the
Honduran Constitution; the President essentially was attempting to exercise a power (the
power to amend the Constitution) that the Constitution of Honduras expressly reserved to the
National Congress and, moreover, to use this usurped power in a fashion that the Constitution
itself prohibited even to the National Congress.

The Attorney General, with the support of a majority of the National Congress, brought an
action in the Supreme Court of Honduras, seeking to block the referendum (Estrada 2009).
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The Supreme Court declared the proposed referendum unlawful and issued an injunction
requiring the military to prevent the vote from taking place (Estrada 2009; Renderos and
Wilkinson 2009, p. A1). The head of the Honduran Joint Chiefs of Staff, General Romeo
Vasquez, complied with the Supreme Court’s order and seized the ballots, which had been
imported from Venezuela, and refused to release them either to President Zelaya or to his
supporters.

On 24 June 2009, President Zelaya attempted to fire General Vasquez and regain control
of the ballots, but the Supreme Court once again intervened and ordered General Vasquez
reinstated to his post (Renderos and Wilkinson 2009, p. A1). After President Zelaya refused
to comply with this order, the Supreme Court ordered him removed from office; on June
28, 2009, the Congress also voted, by a margin of 122 to 6, to remove Zelaya from office
(Booth 2009; Estrada 2009; Renderos and Wilkinson 2009, p. A1). Consistent with the
Supreme Court’s order and the Congress’s impeachment vote, the military removed
President Zelaya from office and, going beyond the letter of the Supreme Court’s order,
also expelled him from Honduras. Roberto Micheletti, President of the National Congress,
and next in the line of presidential succession because the Honduran Vice-President, Elvin
Santos, previously had resigned his office in order to run for President, immediately took
office as interim president on the same day (Booth 2009; Estrada 2009; Renderos and
Wilkinson 2009, p. A1).

The scheduled presidential election took place without incident on 29 November 2009 and
Porfirio ‘Pepe’ Lobo, the conservative National Party candidate, defeated Elvin Santos, of
Zelaya’s Liberal Party, by a wide margin (Ellingwood and Renderos 2010; Renderos and
Wilkinson 2009, p. A4). Even so, the Supreme Court’s involvement in this constitutional
crisis between the legislative and executive branches of government was not finished; in early
January 2010, the Attorney General asked the Supreme Court to consider criminal charges
against General Vasquez and five other military commanders for their decision to involun-
tarily deport President Zelaya from Honduras after his removal from office, an action that the
Attorney General argued was illegal. The Supreme Court agreed to take the case, but rejected
the Attorney General’s argument, ruling instead that General Vasquez and the other military
officers had acted in good faith and, accordingly, had not acted unlawfully or otherwise
breached their constitutional duties (Ellingwood and Renderos 2010).

Just as the judiciary has undertaken a key role in resolving the crisis between Argentina’s
executive and legislative branches of government over control of Argentina’s central bank
and national foreign currency reserves, the Supreme Court of Honduras played a key role
throughout the presidential crisis and consistently found itself having to mediate competing
and conflicting claims of legitimacy advanced by the executive and legislative branches of
government. Thus, as these examples demonstrate, it would be quite mistaken to suppose that
judicial enforcement of the separation of legislative and executive powers constitutes a public
law concern only in the United States.

Even though the separation of legislative and executive powers is a central defining char-
acteristic of most presidential systems of government, as noted earlier, viewed from a global
perspective, this approach to structuring the operation of government remains very much a
minority approach. Moreover, the rejection of legislative/executive separation of powers
concerns completely bridges the common law and civil law world; both common law and
civil law jurisdictions feature parliamentary systems of government in which the highest
executive officers also serve as sitting members of the national legislature (Jackson and
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Tushnet 1999, pp. 36–63, 710–11). Indeed, these arrangements do not seem particularly both-
ersome to persons, including lawyers and legal academics, living in these nations.

1 THE US MODEL: STRICT SEPARATION

In the United States, a strong commitment to separating and dividing legislative and execu-
tive power exists at the federal level (it exists in most state constitutions as well). This sepa-
ration of powers commitment appears front and center in recent opinions of the Supreme
Court; it reflects concerns appearing in bold relief in the legislative history of the
Constitution; and, perhaps most importantly, the text of the Constitution itself commands a
strong form of legislative/executive separation of powers.

1.1 The Supreme Court of the United States and Legislative/Executive Separation of
Powers.

The Supreme Court of the United States has rigorously enforced the separation of powers,
disallowing a number of novel institutional innovations that the Congress and the President
adopted in order to facilitate good governance (Edley 1990, pp. 172–5, 213–15, 221–34). As
Justice Powell observed in Buckley, ‘[t]he principle of separation of powers was not simply
an abstract generalization in the minds of the Framers: it was woven into the document that
they drafted in Philadelphia in the summer of 1787’ (Buckley v Valeo, 424 US 1, 124 (1976)).
Accordingly, ‘[t]he Framers regarded the checks and balances that they had built into the
tripartite Federal Government as a self-executing safeguard against the encroachment or
aggrandizement of one branch at the expense of the other’ (id. at p. 123). Thus, as Professor
Martin H. Redish and Elizabeth J. Cisar have perceptively noted, ‘[a]lthough one may of
course debate the scope or meaning of particular constitutional provisions, it would be diffi-
cult to deny that in establishing their complex structure, the Framers were virtually obsessed
with a fear – bordering on what some might uncharitably describe as paranoia – of the
concentration of political power’ (Redish and Cisar 1991, p. 451).

The consistency of the Supreme Court’s efforts at enforcing separation of powers princi-
ples is open to criticism, however. As Redish and Cisar note, ‘[i]n the separation of powers
area, however, the modern Court has evinced something of a split personality, seemingly
wavering from resort to judicial enforcement with a formalistic vengeance to use of a so-
called “functional” approach that appears to be designed to do little more than rationalize
incursions by one branch of the federal government into the domain of another’ (Redish and
Cisar 1991, p. 450). That said, in the area of policing the blending of legislative and execu-
tive functions, the Supreme Court has been relatively strict in enforcing separation of powers
limits, disallowing both encroachments on one branch by the other and attempts by one
branch to aggrandize itself at the expense of the other.

In Chadha, for example, the Supreme Court invalidated the use of so-called legislative
vetoes, a procedure whereby Congress delegates authority to the President, but reserves for
itself, via a single house or a committee of a single house, the power to oversee, and even to
disallow, the President’s use of this delegated authority (INS v Chadha, 462 US 919, 944–54
(1983)). Writing for the Chadha Court, Chief Justice Burger explained that in order to modify
a law, a bill must be enacted by both houses of Congress and presented to the President for
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signature or veto; as the Court put the matter, ‘[t]hese provisions of Article I are integral parts
of the constitutional design for the separation of powers’ (Chadha, 462 US at 946). Because
Congress cannot execute laws and because bicameral action and presentment are necessary
to modify an existing law (for example, to disallow the President’s use of previously dele-
gated authority), a one house or one committee ‘legislative veto’ represents an unconstitu-
tional aggrandizement of Congress at the expense of the President (id. at 945–57).2

Similarly, in Bowsher v Synar (478 US 714 (1986)), the Supreme Court invalidated the
Balanced Budget and Emergency Deficit Control Act of 1985, also known as the Gramm-
Rudman-Hollings Act, because it vested execution of the law with the Comptroller General,
a government officer only nominally appointed by the President (from a list devised by
Congress) and an officer subject to removal by Congress without resort to impeachment. The
Court explained that ‘[t]o permit an officer controlled by Congress to execute the laws would
be, in essence, to permit a congressional veto’ (Bowsher, 478 US at 726). Because ‘[t]he
structure of the Constitution does not permit Congress to execute the laws’, Chief Justice
Burger concluded that ‘it follows that Congress cannot grant to an officer under its control
what it does not possess’ (id.).

Other major US Supreme Court decisions involve strong efforts to enforce the structural
separation of legislative and executive powers, including cases such as Buckley v Valeo (424
US 1 (1976) (holding that Congress may not appoint members of a commission charged with
enforcing the Federal Election Campaign Act of 1971, as amended, because legislative
appointment to an executive office does not comport with the Appointments Clause of Article
II, § 2, cl. 2)) and Clinton v City of New York (524 US 417 (1998) (invalidating the Line Item
Veto Act, a statutory effort to vest the President with the power to cancel ‘any dollar amount
of discretionary budget authority’, ‘any new item of direct spending’ or ‘any limited tax bene-
fit’ after having signed the law authorizing the appropriation or creating the limited tax bene-
fit because only Congress can repeal a statute once a statute has been enacted and by the
exercise of a line item veto ‘[i]n both legal and practical effect, the President has amended
two Acts of Congress by repealing a portion of each’)). Thus, the Supreme Court has repeat-
edly rejected efforts to blend legislative and executive powers in novel ways, even if
Congress and the President mutually agreed to such power sharing, and even if concrete bene-
fits might be associated with the novel power sharing arrangements (Krotoszynski 1997, pp.
475–81).

One should be careful, of course, not to overstate the point; contrary evidence and trends
exist, and one must acknowledge them. For example, the Supreme Court has largely aban-
doned efforts to enforce the non-delegation doctrine (Krotoszynski 2005, pp. 264–7), which
purportedly limits the scope of delegated authority that Congress may grant to the executive
branch (Krotoszynski 2005, pp. 260–68). In theory, unless Congress provides an ‘intelligible
principle’ that limits the scope of delegated authority, the delegation violates the separation
of powers by vesting the President with core legislative powers; in practice, however, virtu-
ally any statutory mandate that Congress enacts meets the ‘intelligible principle’ standard
(Krotoszynski 2005, pp. 265–8). In this area, US separation of powers practice, if not theory,
seems remarkably consistent with the approach taken to these questions in parliamentary
democracies, such as Canada and Australia.

Were the Supreme Court to enforce the separation of powers doctrine as aggressively in
this context as in the legislative veto and appointments cases, far more federal laws would be
invalidated for violating the non-delegation doctrine. Thus, the Supreme Court’s efforts to
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enforce the separation of legislative and executive powers are not all-encompassing or
unyielding. Even with this caveat, however, the fact remains that the Supreme Court has not
simply left Congress and the President free to referee the appropriate metes and bounds of
their respective institutional authority (Redish and Cisar 1991, pp. 450–51).

1.2 The Original Understanding and Legislative/Executive Separation of Powers

It would be easy to assume that the contemporary commitment to formalism in enforcing the
separation of powers in the US is a modern innovation; such an assumption would not be
warranted. To be sure, the structural separation of legislative, executive and judicial powers
into three distinct branches does not, of its own force, preclude the voluntary redistribution
of such powers among and between the branches going forward (as seems to have happened,
for example, in Australia). However, the Federalist Papers confirm the view that the initial
allocation of powers between the three branches was meant to be more than simply an initial
starting point.

In Federalist No. 47, James Madison emphasized the importance of establishing and main-
taining the separation of powers:

The reasons on which Montesquieu grounds his maxim are a further demonstration of his meaning.
‘When the legislative and executive powers are united in the same person or body,’ says he, ‘there
can be no liberty, because apprehensions may arise lest the same monarch or senate should enact
tyrannical laws to execute them in a tyrannical manner.’ Again: ‘Were the power of judging joined
with the legislative, the life and liberty of the subject would be exposed to arbitrary control, for the
judge would then be the legislator. Were it joined to the executive power, the judge might behave
with all the violence of an oppressor.’ Some of these reasons are more fully explained in other
passages; but briefly stated as they are here, they sufficiently establish the meaning which we have
put on this celebrated maxim of this celebrated author (Federalist No. 47, at 300, 303 (James
Madison) (Hamilton et al. 1961) (emphasis in the original)).

Thus, for Madison, the division of legislative and executive power represented an essen-
tial bulwark against tyranny. And, in turn, the Framers carefully separated and divided
legislative and executive power, placing legislative power in the hands of Congress and
executive power squarely in the hands of the President (see Buckley v Valeo, 424 US 1,
120 (1976) (noting that ‘the Constitution was nonetheless true to Montesquieu’s well-
known maxim that the legislative, executive, and judicial departments ought to be sepa-
rate and distinct’)).

Madison’s concerns with the risk of tyranny did not cease with ratification of the
Constitution in 1788. Although largely forgotten, one of Madison’s proposed amendments to
the Constitution, included in the package of proposed amendments that later became the Bill
of Rights, was a proposed amendment that would have reiterated the irrevocable nature of the
separation of powers:

The powers delegated by this constitution are appropriated to the departments to which they are
respectively distributed: so that the legislative department shall never exercise powers vested in the
executive or judicial, nor the executive exercise powers vested in the legislative or judicial, nor the
judicial exercise the powers vested in the legislative or executive branch (Gales and Seaton, 1834,
pp. 435–6) (8 June 1789)).
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Had this amendment been adopted, this new provision would have been largely redundant
with the existing vesting clauses in Artice I, § 1, which vests ‘all legislative Powers herein
granted’ in the Congress, Article II, § 1, which vests ‘[t]he executive Power’ in the President,
and Article III, § 1, which vests ‘[t]he judicial Power of the United States’ in the Supreme
Court and the inferior federal courts (should Congress create lower federal courts). Madison
defended the amendment as necessary in order to ensure that the powers of the federal
government would remain ‘separate and distinct’ and argued that the vesting clauses were an
insufficient safeguard (id. at 760).

Thus, even though the Framers, including Madison himself, had carefully and expressly
made the vesting of clearly separated legislative, executive, and judicial power the very first
provision of each article constituting a particular branch of the federal government, Madison
nevertheless feared the reunification of these powers through voluntary, or perhaps even
involuntary, transfers of power among the branches of the federal government. Accordingly,
Madison sought to establish a textual prohibition against any branch, through whatever
means, exercising the powers vested in the other two branches of the federal government. The
House of Representatives actually adopted the proposed amendment by the requisite two-
thirds vote, but the Senate, for reasons lost to history, declined to adopt this amendment (2
Schwartz 1971, p. 1150).3

For many of the Framers, including James Madison, the aim was to divide power, in hopes
of better controlling it. In particular, the Framers believed that rather than relying on a perpet-
ual supply of virtuous and wise rulers (a commodity that the Framers knew to be in very short
supply and which history suggested could be something of a null set), the better course was
to create a carefully calibrated system of government that would create strong institutional
incentives to resist encroachments against one branch by the other branches of the federal
government (Federalist No. 51, at 320, 320–22 (James Madison) (Hamilton et al. 1961); see
also Redish and Cisar 1991, p. 505). ‘We see [this principle] particularly displayed in all the
subordinate distributions of power, where the constant aim is to divide and arrange the several
offices in such a manner as that each may be a check on the other – that the private interest
of every individual may be a sentinel over the public rights’ (Federalist No. 51, at 322 (James
Madison) (Hamilton et al. 1961)).

The Framers’ thinking on these questions was undoubtedly influenced significantly by the
writings of Enlightenment political philosophers who strongly advocated the separation of
legislative, executive and judicial powers, such as John Locke and Montesquieu. As Madison
himself noted, in Federalist No. 47, ‘[t]he oracle who is always consulted and cited on this subject
[the separation of powers] is the celebrated Montesquieu’ (Federalist No. 47, at 301 (James
Madison) (Hamilton et al. 1961)). Thus, even if existing British constitutional arrangements did
not incorporate the separation of powers (Hyre 2004, pp. 430–35; Skold 2007, pp. 2154–5),4 the
Framers certainly would have been familiar with the concept and the arguments in favor of struc-
turing government institutions to incorporate it. The Framers’ innovation was not so much the
creation or articulation of the concept, but rather a strong commitment to implementing the prin-
ciple in the Constitution of 1787 (Vile 1967, pp. 58–61; see Redish and Cisar 1991, pp. 456–5).

1.3 The Constitutional Text and Legislative/Executive Separation of Powers

The Supreme Court has not developed its concern with the separation of legislative and exec-
utive powers based solely on its own fears or those of the Framers. Instead, the text of the
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Constitution itself contains a strong wall of separation between the Legislative and Executive
Branches: the Incompatibility Clause. The Incompatibility Clause provides that:

No Senator or Representative shall, during the Time for which he was elected, be appointed to any
civil Office under the Authority of the United States, which shall have been created, or the
Emoluments whereof shall have been encreased during such time; and no Person holding any Office
under the United States, shall be a Member of either House during his Continuance in Office (US
Constitution, art. I, § 6, cl. 2 (emphasis added)).

The Incompatibility Clause effectively prevents a sitting member of the House or Senate
from serving as a cabinet secretary without resigning her seat in Congress (Freytag v
Comm’r, 501 US 868, 904 (1991) (Scalia, J, concurring). Of course, members of Congress
have served – and do serve – in the Executive Branch after resigning from Congress before
receiving a formal appointment to an Executive Branch office (Calabresi and Larsen 1994,
pp. 1078–86).

James Madison, one of the principal architects of the Constitution, firmly believed that
legislative service in the executive branch was not merely a prescription for legislative feath-
erbedding, but also an affirmatively dangerous practice. Writing on the subject to Thomas
Jefferson, Madison observed that:

The power of the Legislature to appoint any other than their own officers departs too far from the
Theory which requires a separation of the great Departments of Government. One of the best secu-
rities against the creation of unnecessary offices or tyrannical powers is an exclusion of the authors
from all share in filling the one, or influence in the execution of the other (6 Boyd 1952, pp. 308,
311).

Thus, the rationales for the Incompatibility and Ineligibility Clauses are both highly prac-
tical (in the absence of such a clause the legislature will create unnecessary sinecures for its
members at the public’s expense) and highly theoretical (merger of the legislative and exec-
utive powers is conducive to ‘tyranny’, even if bad results do not actually occur).5

The Constitution itself thus prevents the adoption of the common practice in parliamen-
tary democracies of staffing senior executive branch posts with sitting legislators (Jackson
and Tushnet 1999, pp. 361–2, 710–11); the Framers designed and ‘We the People’ ratified a
document that squarely rejects a very common institutional design that marries legislative
expertise with responsibility for oversight over an executive department.6 In the United
States, those drafting the Constitution perceived the division of legislative and executive
power to be an essential component of a just government, an imperative no less pressing than
a written constitution, the creation of an independent judiciary with the power of judicial
review, and the retention of states as a kind of vertical federalism check on possible over-
reaching by the central government.

Moreover, one also should note that the Framers were very much aware of the fact that the
Incompatibility and Ineligibility Clauses represented a stark break with existing separation of
powers practices in other nations, including Great Britain. At the Federal Convention in
Philadelphia, Nathaniel Gorham, of Massachusetts, strongly supported weakening the
Ineligibility Clause because without such amendment ‘we go further than has been done in
any of the States, or indeed any other Country’ (Madison, 1965, p. 572) (3 September 1787).
Significantly, however, no delegate argued in favor of permitting a sitting member of the
House or Senate also to serve in an executive or judicial office; the debate focused solely on
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how broadly to write the proscription against appointment of incumbent members of
Congress to newly created federal offices or to existing offices with recent salary enhance-
ments.

Given the strength of the Framers’ concerns about the danger of mixing executive and
legislative functions, and the salience of these concerns up to the present day, at least in the
pages of the US Reports, one would think that the concern would have found some measure
of traction in other nations. To state the matter simply, if merging legislative and executive
functions is conducive to tyranny (Redish and Cisar 1991, pp. 476–8, 505–06), one would
predict that persons drafting new constitutions would assiduously avoid merging legislative
and executive powers. This has not, however, proven to be the case.

2 PARLIAMENTARY SYSTEMS IN THE COMMON LAW WORLD
(THE WESTMINSTER MODEL)

Consideration of the parliamentary, or Westminster, model of government, the model from
which the Framers of the US Constitution of 1787 intentionally broke, will shed further light
on the question of the necessity, and desirability, of separating legislative and executive
government powers. In such systems, control of both the legislative and executive branches
of government rests in the same hands. The executive branch of government remains theo-
retically accountable to the legislative branch of government, which retains the formal power
to remove executive branch officers from office. However, the dual role of a prime minister
as head of the executive branch and concurrently leader of the majority party in the legisla-
ture gives the executive branch, in practice, much more freedom of action than a president
usually enjoys in a presidential system of government.

Thus, in the United Kingdom, Canada, and Australia, all common law jurisdictions, the
majority party in the national parliament also selects the principal executive officers, usually
drawn from within its own ranks (Jackson and Tushnet 1999, pp. 360–64). These officers, in
turn, form the ‘cabinet’, an executive leadership corps that usually enjoys complete control
over the legislative agenda and decides not only whether a particular measure will receive a
floor vote, but also whether a particular amendment will receive a vote (Atiyah and Summers
1987, pp. 301–04). Cabinet-level ministers are invariably incumbent members of the legisla-
ture drawn from the majority party. To be sure, an independent ‘executive branch’ exists that
features lower-level bureaucrats who work entirely independently of the national legislature.
Accordingly, even in parliamentary democracies using the common law, a weak form of
separation of powers exists below the highest offices within the ministries (Currie 1994, p.
173). The fact remains, however, that persons with substantial responsibility for writing and
revising the laws also enjoy principal responsibility for enforcing the laws as well (1 Hogg
2007, §§ 9.1–9.5, pp. 9-1 to 9-22).

It would be nonsensical, of course, to attempt a discussion of judicial supervision of the
separation of legislative and executive powers in the context of a parliamentary system that
intentionally vests these powers in the same hands. In other words, in the absence of a struc-
tural separation of legislative and executive powers, a reviewing court would have no cause
to object to a parliamentarian undertaking an executive task, or vice versa. This practical limit
on the role of judges arises independently of the effect of the doctrine of parliamentary
supremacy that remains a dominant feature of British constitutional law; simply put, a prop-
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erly enacted act of Parliament is valid and the British courts have an absolute duty to enforce
a properly enacted statute (Atiyah and Summers 1987, pp. 227–9, 267–70). As Atiyah and
Summers (1987, p. 55) emphatically state the proposition, ‘[s]tatutes are of paramount
authority, and any conflict between a statute and a judicial decision must be decided in favour
of the statute’.

One might object that international obligations to entities such as the European Union and
the Council of Europe effectively limit the scope of Parliament’s legislative powers (Atiyah
and Summers 1987, pp. 54–5; see Slaughter 2000, p. 1106 (arguing that the British courts
have ‘overturned the sacrosanct doctrine of parliamentary sovereignty’ in order to ensure
that the United Kingdom does not breach obligations owed to the European Union); but
compare Atiyah and Summers 1987, pp. 54–5 (arguing that European Union treaty obliga-
tions do not affect or limit Parliament’s formal domestic legislative authority)). To be sure,
it is highly unlikely that Parliament would intentionally place the United Kingdom in breach
of duties owed to the European Union or the Council of Europe. But this is a matter of prac-
tical politics, not a judicially enforceable limit on the scope of Parliament’s legislative
powers. It remains the case today that the British judiciary lacks the power of judicial
review, and the decisions of both the European Court of Justice (an EU entity) and the
European Court of Human Rights (a Council of Europe entity) are not self-enforcing under
the domestic law of the United Kingdom, and instead require Parliament to enact imple-
menting legislation.

Of course, judicial enforcement of the separation of executive and legislative powers still
exists, at least at the margins, in the United Kingdom. British courts exercise a supervisory
jurisdiction over administrative regulations adopted by government agencies; when hearing a
petition for review, the British courts, applying Wednesbury review principles, determine
whether a reasonable regulator could reasonably have adopted the particular regulation
(Associated Provincial Picture Houses Ltd. v Wednesbury Corp., 1 KB 223, 230 (1948)
(holding that an administrative regulation may not stand if it is ‘so unreasonable that no
reasonable authority could ever have come to it’); see Wade 1988, pp. 388–462). It is a
forgiving standard of review, to be sure, and the House of Lords (whose judicial functions
now reside in the Supreme Court of the United Kingdom) emphasizes that its authority is not
‘appellate’ (or de novo), but rather merely ‘supervisory’ (i.e., limited to ensuring that the
agency has not grossly overstepped the bounds of the agency’s delegated authority) (Regina
v Secretary of State for the Home Department, Ex Parte Brind, [1991] 1 App. Cas. 696,
748–9).

If the British courts were to play absolutely no role in policing the boundaries of legisla-
tive and executive action, if the two spheres of government power were really unified in both
theory and in practice, then the notion of enforcing limits, even very broad limits, on the
scope of administrative power would make no sense: if the executive and legislative depart-
ments were truly one in the same, it would be nonsensical to ask whether the left hand prop-
erly implemented the mandate from the right hand. Clearly, then, the very fact of judicial
review of agency work product in the United Kingdom, even under a double-barreled
‘reasonableness’ standard that courts apply with great deference, suggests that courts, at least
at the margins, police the boundary between executive authority (delegated from Parliament;
limited in its scope) and legislative authority (plenary).

However superficially attractive this argument might be, however, another narrative exists
that can better explain judicial review of administrative action in Great Britain. Although the
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leader of the majority party in the House of Commons serves as Prime Minister, and as Prime
Minister, names the heads of the executive departments and agencies (Atiyah and Summers
1987, pp. 299–304), these ministerial officials, and the agencies themselves, do act as the
agents of the collective, Parliament. One could conceive of judicial review of agency action
not as an effort to police the boundaries of legislative and executive power, but rather as a
necessary means of enforcing parliamentary supremacy.

Whatever authority an executive agency enjoys, it enjoys only because Parliament has
delegated that authority in the first place and designated the department or agency as the
recipient. Both the precise scope of the delegated authority and the terms of its use are ques-
tions that Parliament answers, and answers definitively. Wednesbury review of agency regu-
lations simply constitutes a means of ensuring that an agency does not transgress (at least
badly) the scope or terms of delegated power. Thus, courts reviewing administrative regula-
tions (commonly called ‘secondary legislation’ in the United Kingdom) really serve more as
an auditor than as an enforcer of constitutional boundary lines. Moreover, if Parliament
wished to abolish judicial review of agency regulations, it would be free to do so; the very
existence of this judicial review power continues only at the sufferance of Parliament. Thus,
the judiciary plays this role because Parliament wishes it to do so, not because the British
Constitution limits the scope of power that Parliament may transfer to executive branch enti-
ties.

Unlike Congress in the United States, Parliament would be quite free to adopt unusual
governmental structures that condition delegations to the executive branch on the approval of
a standing committee of the House of Commons or of the House of Commons itself. Of
course, it would be almost unimaginable that Parliament would adopt a legislative veto provi-
sion, precisely because the highest executive officer and head of government, the Prime
Minister, also serves as the leader of the majority party in the House of Commons. In the
absence of the possibility of divided government, and in the absence of a structural separa-
tion of legislative and executive power, the concept of a legislative veto makes very little
sense. Why should Parliament reserve for itself a veto over the work product of its own
members serving as ministers?7

Canada presents a similar case; like the United Kingdom, the federal Parliament in Ottawa
selects from its own ranks the principal officers of the executive branch and the Prime
Minister is invariably the leader of the majority party in the House of Commons (1 Hogg
2007, § 9.4, pp. 9-8 to 9-15). As Professor Peter W. Hogg (1 2007, § 9.4(a), p. 9-9), the lead-
ing Canadian constitutionalist, succinctly states the matter, ‘[i]t is basic to the system of
responsible [parliamentary] government that the Prime Minister and all other ministers be
members of Parliament’.

In fact, if the Prime Minister appoints a minister who is not a member of the federal
Parliament, she ‘must quickly be elected to the House of Commons or appointed to the
Senate’, and ‘[i]f the minister fails to win election, and is not appointed to the Senate, then he
or she must resign (or be dismissed) from the ministry’ (1 Hogg 2007, § 9.4(a), p. 9-9). As in
the United Kingdom, professional civil servants also work in the executive departments, with
the highest-ranking civil servants holding the rank of ‘deputy minister’ (1 Hogg 2007, §
9.4(a), p. 9-9 n.20; § 9.4(d), p. 9-13).

As in the United Kingdom, the ministers collectively constitute the ‘cabinet’ and ‘[t]he
cabinet formulates and carries out all executive policies, and it is responsible for all of the
departments of government’ (1 Hogg 2007, § 9.4(b), pp. 9-10 to 9-11). As Professor Hogg (1
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2007, § 9.5(e), p. 9-20) observes, ‘[i]t will now be obvious that in a system of responsible
[parliamentary] government there is no “separation of powers” between the executive and
legislative branches of government’. The cabinet, selected from members of the legislature,
exercises effective control over the Parliament itself. Moreover, ‘[t]he control of the legisla-
ture by the executive is not normally something that the courts are concerned with’ (1 Hogg
2007, § 9.5, p. 9-21).

Thus, ‘[t]here is no general “separation of powers” in the [Canadian] Constitution Act,
1867’, and ‘[t]he Act does not separate the legislative, executive, and judicial functions and
insist that each branch of government exercise only “its own” functions’ (1 Hogg 2007, §
7.3(a), p. 7-37). Indeed, ‘[a]s between the legislative and executive branches, any separation
of powers would make little sense in a system of responsible government’ (1 Hogg 2007, §
7.3(a), p. 7-37).

The Canadian courts, unlike their counterparts in the United Kingdom, do enjoy the power
of judicial review and may invalidate both federal and provincial legislation that transgresses
Charter rights. Since 1982, this power of judicial review has been express (Hogg 1982, pp.
64–6, 104–06; Russell 1992, pp. 33–4). Prior to 1982, however, the Supreme Court of Canada
possessed a more limited power of judicial review to determine whether a particular legisla-
tive matter belonged to the federal government or to the provincial governments (Hogg 1977,
pp. 197–8).

Since 1982, judicial review has rested on a firmer constitutional footing, with two provi-
sions of the Charter expressly authorizing courts to review both legislative and executive
actions for consistency with Charter values, and empowering them to invalidate any govern-
ment act that violates a provision of the Charter. This has empowered the Canadian courts to
more directly protect fundamental human rights from government encroachment; it has not,
however, involved the Canadian courts in supervising the division of legislative and execu-
tive authority. The Charter did nothing to alter the parliamentary system of government that
existed at both the national and provincial levels and this system of government did not – and
does not – provide for structural separation of legislative and executive powers.

One finds in Canada, as in Britain, that federal courts enjoy a power to review agency
action and to disallow ‘ultra vires’ agency decisions (1 Hogg 2007, § 1.8, pp. 1-16 to 1-17; 2
Hogg 2007, § 34.2, pp. 34-2 to 34-6). Review involves a two-step process, with the review-
ing court engaging in de novo review of an administrative tribunal’s construction of the scope
of its jurisdiction (Canadian Broadcasting Corp. v Canada, [1995] 1 SCR 157 (Can.); Pezim
v Superintendent of Brokers, [1994] 2 SCR 557 (Can.); UES, Local 298 v Bibeault, [1988] 2
SCR 1048, 1088 (Can.)), but engaging in a much more circumscribed review of an agency’s
use of policymaking authority clearly within the scope of its jurisdiction. As Chief Justice
Dickson stated the matter, a reviewing court must determine whether an administrative
agency has:

so misinterpreted the provisions of the Act as to embark on an inquiry or answer a question not
remitted to it? Put another way, was the Board’s interpretation so patently unreasonable that its
construction cannot be rationally supported by the relevant legislation and demands intervention by
the court upon review? (Canadian Union of Public Employees, Local 93 v New Brunswick Liquor
Corp., [1979] 2 SCR 227, 237 (Can.); see Allars 1994).

Thus, as one commentator has stated the point, ‘judicial review of administrative action in
Canada has become a two-part merit review’ (Weiler 1995, p. 91 n.39). At step one, ‘[i]f the
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court really disagrees with the body’s decision, it will classify it as jurisdictional’ and inval-
idate it (Weiler 1995, p. 91 n.39; Allars 1994, pp. 193–4). On the other hand, if a reviewing
court ‘only disagrees mildly, it can either find the decision patently unreasonable or let it
stand’ (Weiler 1995, p. 91 n.39). Accordingly, as in the United Kingdom, a legally incorrect
agency decision that is not ‘patently unreasonable’ should survive judicial review.

As Professor Hogg explains (2 Hogg 2007, § 34.2, p. 34-6), in Canada ‘courts have
confined the scope of official discretion by holding that power conferred in broad terms may
not be “abused” by exercise in bad faith or for an improper purpose or upon irrelevant consid-
erations’. Even so, he notes (2 Hogg 2007, § 34.2, p. 34-6) that the Canadian courts have
developed and applied these rules cabining executive discretion ‘without any denial of parlia-
mentary sovereignty, and without the aid of a bill of rights …’. Instead the common law tradi-
tion itself presumes ‘the availability of remedies to citizens injured by illegal official action’
(2 Hogg 2007, § 34.2, p. 34-5).

One also should note that Canada’s federal Parliament cannot escape constitutional limi-
tations through the expedient of delegating authority to an administrative tribunal to engage
in an unconstitutional course of conduct and then seek to block judicial review of the
agency’s (presumably unconstitutional) actions through a ‘privative clause’ that purports to
withdraw the availability of judicial review over the agency’s use of the delegated authority.
‘There can be no quarrel with the proposition that a legislative body should not be able to
insulate its statutes or its administrative tribunals from judicial review on constitutional
grounds’ (1 Hogg 2007, § 7.3(f), p. 7-55).

The larger point remains that judicial review of agency action in Canada, whether on
constitutional or statutory grounds, has much to do with enforcing the Charter and common
law notions of rational governance, and nothing to do with attempting to police the boundary
between the legislative and executive branches of government. As Professor Hogg puts it (1
Hogg 2007, § 14.2(a), p. 14-5), ‘[t]he difference between the Canadian and American systems
resides not only in the different language of the two constitutional instruments, but in
Canada’s retention of the British system of responsible government’. Moreover, ‘[t]he close
link between the executive and legislative branches which is entailed by the British system is
utterly inconsistent with any separation of executive and legislative function’ (1 Hogg 2007,
§ 14.2(a), p. 14-5).

Thus, in a parliamentary, or ‘responsible’, system of government, the addition of a written
Bill of Rights and the vesting of judicial review powers in the national courts does not alter
the structural fact that legislative and executive powers are held by the same people. As
Professor Currie (1994, p. 172) explains, ‘[a] parliamentary system, which Germany shares
with most other successful democracies, necessarily entails a sacrifice of separation to better
coordination of official policy and more effective safeguards against the abuse of executive
authority’.8

Even in common law countries, featuring a parliamentary system of government, that
maintain written constitutions that facially incorporate a structural separation of powers,
courts are not much inclined to attempt to enforce any structural separation of powers
between the legislative and executive branches. For example, courts in Australia, forced to
reconcile a constitution that, unlike Canada’s constitution, enumerates and separates legisla-
tive, executive, and judicial powers, have concluded that the constitutional text does not
impose or legitimate any court-enforced limits on delegations from the Parliament to the
executive branch, even if the scope of a particular delegation is such that one might plausibly
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claim that Parliament has transferred core legislative powers to the executive branch
(Victorian Stevedoring and Gen. Contracting Co. Pty. v Dignan, (1931) 46 CLR 73 (Austl.);
Roche v Kronheimer, (1921) 29 CLR 329 (Austl.); see Aronson and Dyer 1996, p. 204). In
Australia, the tradition of unified control of legislative and executive powers in a parliamen-
tary system effectively overrides any structural implication that might otherwise be drawn
from the constitutional text.9 (Australian courts do, however, conduct jurisdictional error-
based review similar to the Canadian Supreme Court.)

3 PARLIAMENTARY SYSTEMS IN THE CIVIL LAW WORLD

Turning to parliamentary nations outside the common law orbit, one will not find any greater
concern with separating legislative and executive powers – much less any interest in deploy-
ing judges to enforce such a separation. Civil law nations, such as France, Germany, and
Japan, also feature constitutional arrangements that tend to blend, rather than strictly separate,
legislative and executive power. France is instructive in this regard because the President
enjoys some measure of lawmaking authority – in this sense, then, the Executive Branch
enjoys the power to legislate, at least with respect to certain subject matter. But, even in
France, the Prime Minister, selected from the majority party in the legislature,10 retains
significant responsibility for the implementation of government policies and difficulties can
arise when a President of one party is forced to work with a Prime Minister drawn from the
opposition party’s ranks (periods of so-called cohabitation).

The French system’s blending of lawmaking power in both the Parliament and the
President, however, creates both the possibility for and the necessity of judicial review of the
Parliament’s exercise of its legislative powers; if the Parliament promulgates a law (loi) that
the President believes to be beyond the scope of its authority, the President may seek and
obtain review of the question before the Conseil Constitutionnel. This, of course, is a kind of
mirror image of judicial enforcement of the separation of legislative and judicial power in the
United States; because the French Constitution vests certain lawmaking powers in the
President, the question can arise whether the Parliament has overstepped the bounds of its
legislative authority and transgressed Presidential policymaking powers through the issuance
of regulations (réglements). Determining where the President’s unilateral power to act ends
and Parliament’s power to legislate – or not – begins plainly constitutes a kind of judicial
enforcement of the separation of powers.11

Ironically, perhaps, the drafters of the Constitution of the Fifth French Republic created
the Conseil Constitutionnel with the express purpose of having the body serve to defend pres-
idential prerogatives; given the long history of parliamentary supremacy in France, they
feared that absent a check on the National Assembly and Senate, the legislature might
encroach on presidential authority to issue regulations with the force and effect of law (Bell
1992, pp. 14–33, 78, 87–111; Brown and Bell 1998, pp. 9–24; Stone 1992, pp. 57, 60–61).
Indeed, François Mitterand dismissed the Conseil Constitutionnel in 1964 as an entity whose
‘sole utility is to serve as an errand boy for General de Gaulle’ and whose function in the early
years of the Fifth Republic François Luchaire uncharitably described as serving as ‘a cannon
aimed at Parliament’ (Stone 1992, pp. 59–60). In other words, the Conseil Constitutionnel
came into existence precisely for the purpose of enforcing newly established limits on the
scope of the Parliament’s legislative powers, limits intended to give the President of the
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French Republic some measure of autonomous policymaking through the issuance of regula-
tions.

Thus, in France we see a system intentionally designed to enforce the blending, rather than
the separation, of legislative responsibilities between the Legislative Branch and the
Executive Branch, a kind of mirror image of Chadha. Instead of lending some empirical
support to the US system of separation of powers, however, the French example tends to
reconfirm the oddity of the US approach, at least if viewed in a broader comparative law
perspective.

4 CONCLUSION: THE US AS OUTLIER

Even though concerns over the constitutional separation of powers are widely shared in other
democratic republics, the specific US concern with the conflation of legislative and executive
power, and the concomitant commitment of enforcement of this separation of powers by the
federal judiciary, has failed to gain much traction, not only in places like France or Germany,
but also in neighboring common law jurisdictions like Canada.

In the United States, a rich literature exists not so much on the existence of the legisla-
tive/executive separation of powers under the original US Constitution, or with regard to the
Framers’ obsessive concern with the concept, but rather with regard to the proper role of the
federal courts in actually enforcing the Framers’ separation of legislative and executive
powers (Strauss 1987; Tushnet 1992; see Flaherty 1996, pp. 1755–807). By contrast, in
parliamentary systems, one would look in vain for scholarship addressing these same points.
For nations that have adopted the Westminster model, the question of whether to abandon –
or even to question – the cabinet’s control of the apparatus of government, including both the
executive and legislative branches, simply does not arise. The related question, the role of
courts in enforcing a non-existent separation of powers between the executive and legislative
branches, also simply does not occur to law professors or political scientists studying the
operation of parliamentary systems of government. Neither question has any relevance in a
system that intentionally promotes efficiency over abstract concerns with a threat of tyranny.

For me, a more interesting question than the causes and effects of the lack of transnational
scholarly interest in the US separation of powers obsession, indeed, a question that demands
to be asked and answered is: Why do other nations find the conflation of legislative and exec-
utive policymaking power to be entirely unproblematic? As explained earlier in Section 2, the
Framers of the US Constitution, and contemporary federal judges, appear to view the merg-
ing of legislative and executive powers as creating a potentially dangerous concentration of
power. From the perspective of the rest of the world, such dual roles provoke yawns, rather
than dire predictions of ‘tyranny’ (Redish and Cisar 1991, pp. 463–5, 476–8).

Diagnosing the root causes of this phenomenon lies beyond the scope of this chapter. That
said, I can offer a few preliminary observations about why legislative/executive separation of
powers, a concern with such salience in the United States, represents a kind of ‘shot (not)
heard ’round the world’.

The US, to this day, features a skepticism towards government and governmental institu-
tions that is not widely shared in other nations.12 As Professor Michael Asimow has stated
the proposition, ‘[a] generalized distrust of government officials and government power is a
recurrent strain in American history’ (Asimow 2007, p. 662). To a remarkable degree,
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Americans tend to be hostile toward government and its motives (Asimow 2007, pp. 662–3
(‘A substantial number of Americans suspect government officials and agencies of meddle-
someness, incompetence, or corruption.’)).

Both before and after the Great Depression, and certainly in the modern era since the elec-
tion of Ronald Reagan as President in 1980, the rhetoric of US politics has reflected a shared
assumption that government is the problem, not the solution (Asimow 2007, pp. 663 and 663
n.45). Recall that President Bill Clinton famously declared that ‘the era of big government is
over’ (Clinton 1996, p. 90) and worked assiduously to unravel the social safety net through
legislation like the 1996 Welfare Reform Act (Personal Responsibility and Work Opportunity
Reconciliation Act of 1996, Pub. L. No. 104-193, 110 Stat. 2105 (1996); 42 USC §§ 601–79
(codifying material provisions of the Welfare Reform Act of 1996)).

In a similar vein, President Barack Obama ran on a platform of reforming the federal
government, not celebrating its accomplishments or the benefits of massively expanding its
reach except as necessary to address the current financial and economic crises. To the extent
that the contemporary economic crisis has opened the door to more ambitious government
intervention in private markets, the Obama Administration, like the Bush Administration
before it, tends to style these efforts to combat the financial crisis as a necessary evil, rather
than a positive or desirable permanent state of affairs.

To a remarkable degree, US citizens mistrust government and seek to minimize its ability
to impact their daily lives. The unwieldy design of the federal government, replicated in all
of the states save Nebraska, which has a unicameral legislature (Nebraska Constitution art.
III, §§ 1, 7), incorporates the notion that slowing down the ability of government to act is a
good, not bad, idea.13 For reasons having to do with an idiosyncratic political culture,
‘government’ in the contemporary United States is almost an epithet. I do not wish to essen-
tialize the attitudes of citizens of Canada, France, Germany or Japan, but my strong impres-
sion is that citizens in these nations do not view government with the same level of
skepticism, if not outright hostility, that US citizens often manifest toward their own govern-
ing institutions (Hacker 1997, p. 86; Westin 1983, p. 31; but compare L’Heureux-Dube 2001,
p. 18 (‘Whereas Americans have always distrusted government, Canadians seem to have
inherited from Great Britain a certain faith in both the role and the nature of the state.’)).

The US obsession with impeding the ability of government to act is entirely rational if one
views government as a problem, rather than as the provider of solutions. And, a more effi-
cient, streamlined model of governance, one that empowers rather than impedes the ability of
government to act, makes perfect sense in a polity where citizens repose faith in the ability of
the government to make wise decisions on a predictable basis (L’Heureux-Dube 2001, pp.
16–19; see Currie 1994, p. 172). One still needs to inquire into the source of US hostility
toward government and its institutions.

My own view is that US hostility toward government is a feature of the pluralistic nature
of the United States; the US was, in large measure, a nation built not on ties of religion, ethnic
kinship, or even geography, but rather on immigration (Wills 1999, p. 17). In such a cultural
jambalaya, is it at all surprising to find that members of one ethnic group might view with
suspicion and hostility the motives and actions of government officials who happen to be
members of another ethnic group (Perea 1992)?

The division lines are hardly limited to those based on ethnicity or race. Religious differ-
ences, for better or worse, have played a major role in US politics. There are other cleavages
– cultural, regional and urban-rural – that also make the country particularly diverse.
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Going back to the time of the framing of the US Constitution, strong factions, whether
defined by race, ethnicity, religion, region or urbanization, have been a persistent feature of
domestic politics (The Federalist No. 10, at 78–9, 81–4 (James Madison) (Hamilton et al.
1961); see Sunstein 1985). These divisions create suspicion of those drawn from outsider
groups and, ultimately, of government itself because members of outsider groups might well
enjoy a majority in the city council, the state legislature, or the Congress.

In a nation sharing a common ethnic, religious and cultural heritage, trust in government
might well come more naturally, and be held more readily, than in a nation built of immi-
grants that still features significant divisions based on race, ethnicity, religion, region, urban-
ization and culture (Cross 2005, pp. 1532–43; see L’Heureux-Dube 2001, pp. 28–9). Thus,
that the citizens of the United Kingdom or Canada do not fear ‘tyranny’ from a central
government in which members of the national legislature also head the major executive
departments of the government should not be particularly surprising. When government
features people drawn from a common national culture, who share longstanding ties of
language, religion and kinship, it is not at all surprising that citizens would repose more trust,
more reflexively, than when institutions of government are staffed by persons viewed in
important respects as outsiders.

NOTES

1. Argentina’s constitutional crisis over control of the Central Bank of Argentina and the nation’s foreign
currency reserves actually involves Congress asserting that blended control, rather than unilateral presidential
control, governs the central bank, which is an independent executive agency. Argentina’s Congress has claimed
that the President cannot either fire the incumbent bank president or take control of the nation’s foreign
currency reserves without the Congress’s consent; thus, it is asserting some measure of legislative control over
both questions. In the United States, whether the President could unilaterally fire an executive branch officer
appointed by the President with the advice and consent of the Senate, without first securing the Senate’s
approval to the discharge, remained an open, and hotly disputed, question of separation of powers law until the
Supreme Court of the United States issued its landmark decision in Myers v United States, 272 US 52 (1926),
holding that the President could lawfully remove an executive branch officer without first seeking the Senate’s
consent. Indeed, this very question provided the predicate for Congress’s unsuccessful attempt to impeach
President Andrew Johnson in 1868 (Myers v United States, 272 US 52, 114–15, 166–7, 175–7 (1926)).

2. Of course, Congress could delegate power to the President, with a duty to report on how he exercises it, and
provide for accelerated consideration of legislation disallowing the President’s action – but such legislation
would have to be enacted by both houses of Congress and presented to the President for a probable veto.
Moreover, Congress could require the President to wait for a prescribed period of time before implementing
his plan. Thus, so-called ‘report and wait’ provisions do not fall afoul of Chadha’s rule against legislative
vetoes (Chadha, 462 US at 935 n.9; see also Alaska Airlines v Brock, 480 US 678, 690 (1987); Koplow 1992,
p. 1061 (noting that report and wait provisions do not raise the same constitutional problems as legislative veto
provisions)). Since 1996, all ‘major’ regulations have been subject to mandatory ‘report and wait’ periods (5
USC §§ 801–08 (2006); see Rubin 2003, pp. 133–4 (advocating increased congressional oversight of federal
agencies and suggesting that the generic comprehensive report and wait obligation for all major regulations
provides a means of accomplishing this objective)).

3. For a concise history of the legislative debate of Madison’s proposal in the House of Representatives, see
Schwartz 1990, pp. 589–91.

4. The United Kingdom, then and now, maintains a ‘balance of powers’ rather than a ‘separation of powers’ (Hyre
2004, pp. 430–35; see Skold 2007, pp. 2154–5 (‘In contrast to the American system based on a clear separa-
tion of powers and effective checks and balances, the British system traditionally has fused the three branches
of government together, creating more of a balance of powers than a separation.’)).

5. Interestingly, no formal bar exists on judicial personnel serving in the Executive Branch and, from time to time,
federal judges have served in the Executive Branch concurrently with their Article III judicial service (Mistretta
v United States, 488 US 361, 397–8 (1989); see Calabresi and Larsen 1994, pp. 1131–46 (canvassing histori-
cal examples of joint service, as well as refusals by Article III judges to undertake extra-judicial duties within
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the Executive Branch)). Even so, a de facto constitutional custom against such joint service has developed. As
Professors Calabresi and Larsen (1994, p. 1139) state the proposition, ‘it is fair to say that a tradition has
evolved that very nearly replicates the situation that would exist if [the Constitution contained] a judicial-exec-
utive incompatibility clause’. On the other hand, neither the Constitution nor the contemporary practices of the
Framers establish any prohibition on joint federal/state officeholding; a member of Congress is free to serve in
a state government post concurrently with her federal service (Metropolitan Washington Airports Auth. v
Citizens for the Abatement of Aircraft Noise, 501 US 252, 282–3 (1991) (White, J, dissenting)). That said, a
strong – and largely unbroken – tradition of ‘one person, one office’ exists in this context as well (Calabresi
and Larsen 1994, pp. 1146–56). Thus, ‘[t]oday, it seems almost unimaginable for one individual to hold
salaried, full-time federal and state offices’ (Calabresi and Larsen 1994, p. 1151).

6. For a sympathetic treatment of such institutional arrangements, see Ackerman 2000, pp. 642–56, 688–90.
7. Perhaps, however, the idea is not as entirely nonsensical as I have suggested. If we imagine that an idiosyn-

cratic member of Parliament comes to serve in a cabinet post, it might be conceivable that her policies would
not necessarily reflect those of the party caucus in all cases. But, in the British system, the Prime Minister
would be able to remove a renegade minister from office at will; the majority also could simply disallow the
regulations through a direct legislative veto. In the absence of a meaningful bicameral system (the House of
Lords can only delay the enactment of most legislation, not prevent it) and a President with a veto power, the
problem of a disagreement between the executive and legislative branches of government simply cannot arise.
In a very real sense, then, a case like Chadha is simply unthinkable in the United Kingdom, primarily because
Parliament would never need to have recourse to a legislative veto, but also because the Prime Minister, unlike
the President, lacks a wholly independent role in the legislative process.

8. With respect to the latter point – avoiding abuse of executive authority – the matter could be framed in favor
of separation of powers, i.e., an independent legislative branch would seem to have more power, and more
incentive, to ferret out wrongdoing than a majority party would possess in embarrassing the party’s leader (viz.,
the prime minister or chancellor).

9. It should go without saying that courts in the United Kingdom and Canada also do not attempt to enforce any
limits on the scope of delegated authority from the legislative branch to the executive branch. With respect to
Canada, ‘[t]here is no requirement that “legislative” and “executive” powers be exercised by separate and inde-
pendent bodies’ and ‘a delegation cannot be attacked on the ground that it confers “legislative” power on the
executive branch of government’ (1 Hogg 2007, § 14.2(a), p. 14-4 to 14-5). And, in the United Kingdom, ‘[a]ny
House of Lords decision with serious political implications is open to subsequent modification or reversal by
Parliament, sometimes even with retrospective effect’ (Atiyah and Summers 1987, p. 269). Moreover, ‘in the
British political system, this is no mere ritual phrase on the lips of judges anxious to disclaim ultimate respon-
sibility for the long-term state of the law’, but instead ‘a reflection of political reality’ (Atiyah and Summers
1987, p. 269).

10. Interestingly, however, the French Constitution contains an incompatibility clause, Article 23, which provides
that ‘The functions of members of the Government are incompatible with the exercise of any parliamentary
mandate, any role of representing a profession at the national level, and any public employment or professional
activity’ (Constitution of the Fifth French Republic, art. 23; see Bell 1992, p. 17 (‘Article 23 creates an incom-
patibility between being a minister and being a member of Parliament, with the result that ministers need have
no parliamentary experience.’)).

11. Strictly speaking, the Conseil Constitutionnel lacks jurisdiction to determine whether a regulation exceeds the
scope of Article 37 and trenches on a matter reserved to Parliament under Article 34. That said, Parliament, if
controlled by the opposition, could attempt to protect its legislative prerogatives by enacting a statute that over-
rides the presidential regulation. The President would then likely challenge the constitutionality of the statute
before the Conseil Constitutionnel and seek a declaration that the subject matter fell within Article 37, rather
than Article 34 (Bell 1992, pp. 86–91). This process of disallowing laws that go beyond the scope of
Parliament’s authority under Article 34 is called ‘declassification’ (Bell 1992, pp. 86–91; see also Constitution
of the Fifth French Republic, art. 37(2)).

12. This proposition is perhaps too obvious to require support, but the academic literature is rife with works that
establish the truth of this assertion (see Blendon et al., 1997; Kingdon 1999, pp. 23–56; Wills 1999, pp. 15–22,
297–320). As Professors Atiyah and Summers (1987, p. 40) put it, juxtaposing the US and British legal
systems:

For whereas the English legal and political machine is a well integrated machine in which the various
constituent parts operate with a high degree of trust for each other’s functions and role, the American legal
and political machine is to a large extent based on a contrary principle, a principle of distrust for other
constituent parts. . . . It could, indeed, be said that the American system of government has even institu-
tionalized its distrust to a considerable degree. The people distrust all government, so the powers of govern-
ment are limited, divided, checked, and balanced (emphasis in the original).
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13. As Professor Gary Wills (1999, p. 319) sarcastically states the proposition, ‘[i]nefficiency is to be our safeguard
against despotism’. Even though Wills (id.) identifies this as part of the prevailing national political ethos, he
flatly rejects the proposition, noting that ‘[i]nefficient governments are often the most despotic’ and asks rhetor-
ically, ‘[i]n your own observation of life around you, has inefficiency been a protection against the arbitrariness
of an employer, the random vindictiveness of a teacher, the insecure bluster of a physician?’ We nevertheless
embrace inefficiency in the United States because of a general belief ‘that a government unable to do much of
anything will be unable to oppress us’ (id.).
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14. Political parties and constitutionalism
Richard H. Pildes

1 INTRODUCTION

Constitutions and judicial review are often thought of, particularly in more recent decades, as
devices for ensuring the protection of individual rights and, through equality provisions, the
rights of potentially vulnerable minority groups. Within this conception, constitutional law is
viewed as a means of restraining potentially oppressive majorities from running roughshod
over personal liberties or the interests of minority groups. This rights-equality conception
tends to emphasize what might be called ‘negative constitutionalism’: constitutions as shields
against majoritarian excesses.

But constitutions also serve to constitute political power. In constitutional democracies,
constitutions empower democracy: they create the institutional structures, offices of govern-
ment and framework for decisionmaking that organize the diffuse preferences of a mass soci-
ety into recognizable, meaningful and legitimate political outcomes. The study of how
constitutions create positive political power, and how constitutional law sustains (or fails to
sustain) this power, might be called ‘positive constitutionalism’.1 Though most modern
constitutional scholarship focuses on the role of constitutions as checks on political power,
the role of constitutions as creators of political power is at least as important, both histori-
cally, in terms of why constitutions were created originally, and in terms of the practice of
governance today. For example, the American Constitution, the oldest constitution, was
created to realize this kind of positive constitutionalism: its central purpose was to create a
powerful, effective system for governance at the national level. Only after that Constitution
was created was the Bill of Rights, the provisions designed to check the national government,
then grafted on. In general, the raison d’être of constitutions is to create power, albeit power
that is checked and channeled appropriately.

That means creating the institutions, structures, organizations and legal framework that
enable democratic government (at least in constitutional democracies). And in any modern
state, one of the most essential elements in democratic self-government is the political party.
Although the romantic vision of the individual citizen as the vehicle of democratic self-gover-
nance still has powerful emotional and symbolic resonance, the reality is that in any large
state, the most enduring and powerful vehicle for organizing citizens into effective partici-
pants in politics is the political party. Parties are central to defining political agendas, orga-
nizing coalitions of voters, amplifying the voices of diffuse groups and keeping officeholders
accountable. In recognition of this fact, Germany’s Federal Constitutional Court
(Bundesverfassungsgericht), has described the post-World War II German Constitution as
having created a ‘party state’; the meaning of this idea is that democracy is only secured and
made meaningful to the extent that free and vibrant political parties are permitted to compete
for political power. But political parties in control of the powers of government can also use
that power to seek to entrench themselves and reduce competitive pressures from other
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parties. Thus, constitutional regimes must both protect the role of political parties in democ-
ratic processes and protect democracy from partisan attempts to manipulate the rules of polit-
ical engagement. This chapter explores how constitutional texts and court decisions have
engaged the now well-recognized centrality of political parties to making democratic self-
government meaningful. 

2 CONSTITUTIONAL TEXTS

A great deal of variance exists as to whether constitutions refer to political parties at all and,
if so, what kinds of protections are provided. To some extent, this variance is a function of
when a constitution was adopted: more recent constitutions tend to reference political parties,
while older ones do not. Thus, fewer than 10% of the constitutions in force in 1875 mentioned
parties, while over 80% of those in force in 2006 do so.2 Similarly, before 1950 the right to
form political parties was virtually non-existent; since then, this right has become much more
common, with 60% of the constitutions in effect in 2000 guaranteeing such a right.3 These
differences reflect transformations over time in the understanding of what the practice of
democracy means in large societies.

The difference between the American and German constitutions is emblematic of this
history. The oldest constitution, the American one, does not mention political parties at all;
not only did the American Framers fail to anticipate the rise of modern political parties and
their centrality to democracy, the American Constitution was actually conceived in hostility
to parties.4 Political parties were one quintessential form of the ‘factions’ that James
Madison, in defending the American constitutional design, decried.5 In trying to design a
constitutional system that would preclude the rise of parties, the American Framers were
simply reflecting a deeper, more longstanding tradition in Europe of ‘antipartyism’ – the view
that political parties, because they are sectarian and partisan, are divisive elements that
corrode the capacity of democratic government to pursue the common good.6

In contrast, constitutions formed in the direct aftermath of 20th century totalitarian
regimes, or in the knowledge of how such regimes functioned, reflected awareness of the fact
that one of the first things such regimes did was to eliminate party competition and consoli-
date one-party rule. Thus, the post-World War II German Constitution, in its well-known
Article 21 provision, provides express protection of the right to form political parties – while
also requiring, in reaction to the Nazi era, that parties internally be structured along democ-
ratic lines:

Political parties participate in the formation of the political will of the people. They may be freely
established. Their internal organization must conform to democratic principles. They must publicly
account for their assets and for the sources and the use of their funds.7

In the eyes of the German Constitutional Court, Article 21 has ‘raised [political parties] to
the rank of constitutional institutions’ and recognizes that parties are ‘constitutionally integral
of government’.8 Further reflecting the ways historical context has shaped the place of polit-
ical parties in constitutional texts, there is substantial regional variation. Almost every consti-
tution in place in 2000 in Eastern Europe and the post-Soviet countries, as well as Latin
America, East Asia and sub-Saharan Africa makes reference to political parties; only about
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60% of the constitutions in effect in 2000 in Europe, the United States and Canada do so,
while about 40% of those in Oceania (Australia, New Zealand and other Pacific islands) do
so.9 A listing of representative provisions is provided below.10

3 CONSTITUTIONAL LAW

Broadly speaking, three different forms of constitutional issues concerning political parties
can be identified in the decisions of courts across different systems. The first are ‘competi-
tion-protecting’ decisions; these are decisions that seek to ensure the vitality of the democra-
tic process by ensuring that a vibrant system of competitive parties remains in place. The
second category are decisions, perhaps unique to the American context, that provide strong
protection to the autonomy of political parties. Finally, the third form of issue that courts have
confronted involves attempts to ban various political parties, often on the grounds that the
party at issue is itself a threat to the continuation of democracy, because the party is ‘anti-
democratic’.

3.1 Ensuring Political Competition

3.1.1 Ballot access and campaign financing11

The most robust jurisprudence seeking to protect democratic competition through protecting
the rights and interests of political parties is probably that of the German Constitutional
Court. That court has recognized consistently, in various ways, that existing political power-
holders will be tempted to use their power over election laws to stifle political competition.
In response, the German Court has been aggressive in striking down regulations that limit a
political party’s access to the ballot. Thus, in the Ballot Admission Case, the German Court
invalidated a stringent signature requirement that applied only to the candidate of a party not
already represented in the national or state legislatures, while existing parties needed the
approval only of the relevant state party executive committee.12 Despite the increased risk of
political instability from multiparty competition, the German Court found that the 500-signa-
ture requirement for new parties interfered with open and fair political competition. The
German Court has been even more concerned with ballot access restrictions in local elections.
For example, it held unconstitutional one state’s requirement that a candidate nominated by
local voters’ groups secure a minimum number of signatures to appear on the ballot, while
political parties did not face a similar obligation.13 The German Constitutional Court
reasoned that ‘[i]n the field of election law the legislature enjoys only a narrow range of
options. Differentiations in the field always require a particularly compelling justification.’

Similarly, in the area of election financing, the German Court has been extraordinarily
attentive to the possible partisan manipulation of financing regulations by dominant parties.
Indeed, the Court has essentially defined the rules that govern public funding of political
parties. In one striking venture into this area, the German Court in 1958 struck down provi-
sions making donations to political parties tax deductible.14 The Court reasoned that since
progressive taxation meant that income tax rates increased as income increased, such a
system of financing disproportionately benefitted wealthy (and corporate) taxpayers. Thus,
the Court concluded, because tax-deductible party contributions favored certain political
parties – those wealthy donors were inclined to support – this policy violated the constitu-
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tional principle of equality of opportunity for political parties. In this line of cases, the Court
suggested that in order to ensure effective competition and diminish special-interest influ-
ence, the government could provide public financing to parties. The Court was careful to
stress that such financing could not increase existing de facto inequalities between parties.

When the German government began public financing, the laws distributed funds based on
the proportion of parliamentary seats each party won.15 Parties that did not win seats could
not receive public financing, leading parties that had actively campaigned but lost to chal-
lenge these limitations.16 The German Court struck these provisions down as unconstitutional
infringements on the rights of minor parties: ‘It is inconsistent with the principle of equal
opportunity for [the legislature] to provide these funds only to parties already represented in
parliament or to those which … win seats in parliament’. At the same time, the Court recog-
nized that public reimbursement would encourage new parties and that the legislature could
act against the formation of ‘splinter’ parties by making reimbursement contingent upon a
new party obtaining a certain percentage of votes.

After the Bundestag responded by imposing a 2% threshold, the Court struck this down as
well, on the ground that it violated general equality principles and constitutional provisions
mandating universal and equal suffrage.17 As a matter of constitutional law, the Court then
specified that any party capturing 0.5% of the vote ‘manifests its seriousness as an election
campaign competitor’ and should receive a portion of public funds. Later, in a separate case,
the Court held that independent candidates were also eligible for public funding under certain
circumstances.18 The German Court thus has been quite active in drawing the constitutional
boundary between political parties and the state – a difficult task complicated by public
financing. For many years, the Court struggled to distinguish between public funding
designed to defray legitimate campaign costs and public funding designed for the general
support of parties. Eventually the Court abandoned that distinction as unworkable and instead
held that the total of state funding could not exceed the total amount the parties themselves
raised.19 The Court established this rule to ensure that the parties remained tied to their voters
and did not become too entrenched. The Court has also attentively monitored tax deductions
for party contributions and has banned tax deductions for corporate contributions to parties
and for individual contributions so large that they raised concerns about equality between
parties.

The Canadian Supreme Court has similarly invoked that country’s constitution to protect
the constitutional rights of regional or smaller political parties in the context of campaign-
finance laws. In the important Figueroa case,20 the Canadian Supreme Court confronted elec-
tion laws that required a political party to nominate candidates in at least 50 election districts
in order to be an officially registered party. Among the benefits of registered party status at
issue in the case were the right of registered parties to issue tax receipts for donations the
parties received outside the official election period, the right of candidates to transfer unspent
election funds to the party (rather than to the government), and the right of the party’s candi-
dates to list their party affiliation on the ballot. The purpose of these provisions, according to
the government, was to ensure that only parties representing large coalitions, with some
geographic breadth of appeal, would receive the benefits of party status. Thus, the provisions
aimed to reduce the fragmentation and splintering of parties.

In a decision unanimous in outcome but split in reasoning, the Court held that these provi-
sions violated the Canadian Charter of Rights and Freedoms, Canada’s constitutional text. The
majority applied more of an individual rights analysis and concluded that these provisions

Political parties and constitutionalism 257



 

unjustifiably infringed upon a constitutional right of each citizen to play a meaningful role in
the electoral process; voters who supported smaller parties would be unduly burdened by the
50-district requirement for party status. A minority group of Justices was more willing to
permit government to subordinate individual interests to various structural or systemic aims
in the design of electoral institutions. Thus, this group of Justices thought electoral institu-
tions could be designed for the aim of creating and sustaining more centrist, ‘accommodative’
parties. These Justices pointed to the Canadian Court’s handling of gerrymandering claims,
in which the Canadian Court had not applied a strict rule of population equality across all
election districts, but had instead permitted government to design districts to overrepresent
rural areas in order to create more of a sense of inclusion and fair representation. But even
though this group of Justices was willing to permit government to treat major and minor
parties differently for certain, justifiable ends of democracy itself – such as encouraging
parties that represent a national perspective  –  these Justices nonetheless also concluded, as
the majority did, that the 50-district requirement for party status was unconstitutional. In large
provinces, a regional party could mount 50 candidacies, while parties in small provinces
could not; thus, the law was not tailored to ensuring only broad, national parties and effec-
tively did not treat different regions of Canada or different provinces equally – and for that
reason, violated the Charter. Thus, for quite different reasons, both groups of Justices
concluded that dominant political actors had used their power over election laws to diminish,
unconstitutionally, the role of smaller parties.

3.1.2 Internal parliamentary rights of minor parties and independent officeholders
To ensure that dominant parties do not capture politics in yet other ways, the German Court
has also been willing to review the internal distributions of policymaking influence within the
legislature itself. In particular, the German Court has held that opposition parties have a
participatory interest that the ruling coalition cannot suppress through parliamentary pro-
cedures.21 For example, the constitution of one German state allowed one-fourth of the
members of parliament to request a committee to investigate problems with government. In
one instance, after a minority party had established an investigative committee, the majority
party sought to add additional charges to the committee’s mandate, including a counter-
corruption charge against the leader of the minority party. The minority sued, and the Court
upheld the minority’s constitutional power to define the terms of its own investigation. In an
insightful passage, which recognized that competition between parties was a main mechanism
through which government could be held accountable, the Court noted:

The constitutional meaning of the rights of the minority lies in the safeguarding of this control [over
defining the terms of its own investigations] … The original tension between parliament and govern-
ment – as it existed during the constitutional monarchy – has changed. In a parliamentary democ-
racy the majority [party] normally dominates the government. Today, this relationship is
characterized by the political tension between the government and the parliamentary factions
supporting it, on the one hand, and the opposition [party or parties], on the other hand. In a parlia-
mentary system of government [therefore] the majority does not primarily watch over the govern-
ment. This is rather the task of the opposition, and thus, as a rule, of the minority [party] … If the
right of the minority – and thus the parliamentary right to control – is not to be weakened unduly,
then the minority must not be left at the mercy of the majority.22

In other litigation, a member of the Bundestag (the German Parliament) who had first been
elected as a representative of the Green Party resigned from that party and became an inde-
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pendent representative. He sued after he was stripped of all committee positions, and the
Court held that a representative without a party affiliation could not be excluded from
committees merely because he was not a member of any party (although he could be denied
the right to vote in committee).23 As the Court put it, the ‘constitutional protection of parlia-
mentary minorities – a right following from the principle of democracy – also applies to inde-
pendent representatives’. In general, the Court has taken the position that ‘parties must be
represented on committees in proportion to their strength’.24 Finally, in a case not involving
interparty competition, but one in which the Court was aware of the possibilities for partisan
manipulation, the Court held that when a successful candidate on a party’s list withdraws or
resigns after election, the party cannot simply name a substitute, nor can it shift the order of
the candidates on its list. To respect the preferences of voters, the candidate who is next in
line on the list elected must be given the seat.25 This line of cases explores the structure of
relationships between parties and their candidates, and between parties within the legislative
process, and reveals the extent to which the German Court has taken an active role in protect-
ing the political process from manipulation by partisan majorities.

3.1.3 Electoral thresholds
A recurring constitutional issue across democracies that rest on proportional representation
has been the constitutionality of various thresholds of representation. These thresholds have
been challenged by minor parties as being inconsistent with constitutional commitments to
democracy. Courts have responded by embracing the legitimacy of judicial oversight over
these thresholds, rather than treating them as political choices to which courts should be
highly deferential. On the merits, courts have sought to find a balance between the need for
thresholds at some level – a response to the failed parliamentary systems between the wars,
which were thought to be paralyzed in part because representation was highly fragmented
among numerous parties, including small ones – and the fact that high thresholds could be a
means by which dominant political parties suppress political challenge.

Thus, the German Court has rejected numerous challenges to that system’s 5% threshold
by accepting a weighty governmental interest in effective governance institutions, which in
that Court’s view justified measures to avoid party splintering ‘which would make it more
difficult or even impossible to form a majority’.26 In similar fashion, the constitutional courts
of the Czech Republic and Romania have upheld challenges to their systems’ 5% threshold
for representation.27 At the same time, the German court struck down 5% thresholds in the
immediate aftermath of reunification, on the basis that such a threshold would suppress
competition and representation from the former East Germany, in light of the lack of electoral
experience and hence the ability to forge effective aggregate actors, such as parties, in the first
steps of East Germany’s transition to democracy.28

3.2 Bans on Political Parties

The cases above can all be categorized as ones in which courts seek to maintain the condi-
tions of robust democratic political competition by ensuring that the electoral ground rules do
not inappropriately constrict the opportunities of political parties – typically, minority parties
– to challenge more dominant parties for power. A second major categorization of cases that
engage the role of political parties in constitutional regimes can be conceptualized all the way
at an opposite pole: whether states can shut certain political parties out of the process of
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democratic competition altogether by banning or otherwise regulating those parties. This
question has bedeviled the high courts of countries as diverse as Germany, Spain, India,
Turkey and Israel, along with the quasi-constitutional European Court of Human Rights.

The types of political parties subject to various modes of state prohibition, or extreme
regulatory restriction, include parties deemed to be ‘antidemocratic’, those considered to be
separatist and ethnic parties.29 These bans or regulatory restrictions are justified in Europe
under the post-World War II rubric of ‘militant democracy’, or the need for democratic states
to be vigilant and aggressive in defending themselves against antidemocratic threats from
within – particularly the threat posed in the electoral arena by antidemocratic parties using
democratic elections to assume power. Parties that states have viewed as antidemocratic
include, for example, neo-Nazi and Communist parties in Germany. In Turkey, religiously
based parties (Islamic parties) have also been treated as antidemocratic because they depart
from the Turkish constitutional vision of Turkey as a democratic, secular state. Separatist
parties include those that seek to fragment an existing state by the demand for territorial inde-
pendence; Kurdish parties in Turkey, for example, have been banned under this rationale.
Ethnic party bans can be found in many constitutions in Asia, sub-Saharan Africa, post-
communist Eastern Europe and the fledgling constitutions of Afghanistan and Iraq.30 Many
of these party bans and regulatory restrictions have been challenged as violating the consti-
tutions of the relevant states.

The form of the restriction on impermissible parties ranges in different countries from
outright bans on certain parties to less comprehensive measures. India, for example, does not
ban parties, but its electoral code regulates ‘corrupt practices’, which include appeals to vote
for or against candidates on the ground of religion, race, caste, community or language or the
use of, or appeal, to religious symbols.31 The Indian High Court has permitted state electoral
authorities to overturn election results when winning candidates have been found to violate
these prohibitions.32 In Israel, as a result of interplay between the Israeli Supreme Court and
the parliament, the state denies ‘antidemocratic’ parties the right to seek elective office but
does not ban them more broadly.33

For the most part, constitutional courts have upheld these party bans or related measures,
though not without concern for the tension that banning any political party poses for demo-
cratic systems. Surely it was no surprise that the German Constitutional Court in 1952 upheld
a ban on the Socialist Reich Party, a clear vestige of the Nazi party, on the basis of the party’s
aim to overthrow democratic government in Germany.34 And while the German court in the
1950s upheld a ban on the Communist Party, it is noteworthy that when another Communist
Party was formed in 1968, the German government took no steps to ban it, perhaps because
the strength of the post-World War II German democratic order was perceived as sufficiently
secure to tolerate previously banned parties.35

Perhaps the most interesting in the line of cases involving party bans is a series of cases
from Turkey dealing with the Refah Partisi (Welfare Party), a mass-based Islamic organiza-
tion with wide enough popular support to have made it at one time the largest single party in
the Turkish parliament. Nonetheless, the Turkish Constitutional Court ordered the dissolution
of the party, the surrender of its assets to the state and the removal of four Refah members
from Parliament, while also banning the party’s leaders from elective office for five years.36

The Court did so on the ground that the party was ‘antidemocratic’ because it violated the
Turkish constitutional commitment to a democratic and secular state. The Welfare Party case
is noteworthy not only because the party was a major force in Turkey, not a fringe party, but
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also because the Welfare Party was able to appeal to a supranational human rights tribunal,
the European Court of Human Rights (ECHR).37 Thus, the case tested Europe-wide princi-
ples concerning the boundaries, if any, of political party participation in constitutional
democracy. The ECHR upheld the decision of the Turkish courts on the ground that ‘a State
cannot be required to wait, before intervening, until a political party has seized power and
begun to take concrete steps to implement a policy incompatible with the standards of the
Convention and democracy, even though the danger of that policy for democracy is suffi-
ciently established and imminent’. Thus, this line of cases across many countries, and their
endorsement in the Turkish cases by the ECHR, reveals that the constitutional orders in many
countries permit restraints on ‘extremist parties’ that would clearly be unconstitutional within
the First Amendment tradition of the United States. To some extent, that is not surprising; the
United States has long tolerated extremist speech in general that other democracies proscribe.
But it is one thing to regulate even the speech of an individual. The stakes are even higher
when the issue becomes the constitutionality in democratic states of regulating, and even
banning, entire political parties.

3.2.1 Party rights to autonomy?
Beyond the context of ensuring that minor parties continue to be able to put competitive pres-
sure on major parties and the context of ‘extremist parties’, constitutions and courts vary
greatly as to whether parties should enjoy a broad, general constitutional right to autonomy.
The German system expressly rejects this view, in the sense that the German Constitution
specifically regulates the internal structure and organization of parties; as a reflection of the
Nazi experience, Article 21 of the German Constitution requires that parties be internally
organized to be democratic. The German Court has taken this provision to mean that a polit-
ical party ‘must be structured from the bottom up, that is, that the members must not be
excluded from decision-making processes, and that the basic equality of members as well as
freedom to join or to leave must be guaranteed’.38

American constitutional doctrine lies all the way at the other end of the spectrum. The
American Supreme Court has held unconstitutional legislative attempts to control the inter-
nal organization of political parties.39 Even more dramatically, most American states have
long required political parties to choose their nominees through a primary election, rather
than having party leaders or some other internal party process select candidates. Yet the
Supreme Court has held unconstitutional efforts by the state to expand the electorate entitled
to participate in those primaries. Thus, the Supreme Court has held that it violates the
American Constitution for legislatures to require political parties to permit non-members to
participate in these primary elections.40 This is so even when legislatures seek to regulate the
major political parties to increase participation in their primary elections. Although the
American Constitution contains no express provision recognizing parties, or granting them
any rights against the state, the Supreme Court has concluded that the First Amendment
protects the right of free political association, and through that, the rights of political parties.
This approach has, in turn, generated the strongest constitutional right of political party auton-
omy to be found in any major system.

The full scope of this emerging right to party autonomy is still in the process of develop-
ment in the United States. Whether such a right should be constitutionally recognized is also
a matter of much dispute within the American Supreme Court and academic literature. To the
extent such a right erects barriers to legislative attempts to enhance the democratic process or
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the democratic character of political parties, as the right of party autonomy appears to do in
the United States, questions have been raised as to whether constitutional rights to party
autonomy further or undermine the democratic system.41

4 CONCLUSION

In the aftermath of World War II, if not long before, vibrant political parties have come to be
recognized as essential to democratic politics. Indeed, democracy has come to be defined as
multiparty competition for political power. Modern constitutions reflect this view by grant-
ing constitutional status to political parties and enshrining various protections for parties.

In all democratic systems, those who occupy political office will be tempted to use their
temporary power to adopt rules that make it more difficult for their potential challengers to
succeed. Because rival political parties are the most potent form through which such chal-
lenges are likely to be mobilized and organized, all democratic systems face the risk that those
in power will seek to adopt rules that weaken rival parties. A central task for modern consti-
tutionalism, therefore, is to seek to preserve and sustain ground rules of political competition
that enable parties to compete for political power on fair and appropriate terms. The German
Constitutional Court has probably developed the leading jurisprudence thus far on these issues.

At the same time that parties are the principal carriers of democratic participation, they
also can pose risks to the democratic system. Courts in many countries in different religious,
geographical and historical contexts have struggled with the issue of whether the constitu-
tional order should permit states to ban, or otherwise restrict, political parties that are consid-
ered ‘extremist’ and hence threatening to the maintenance of democracy itself. Precisely how
to draw the boundary between protecting parties as vital sources of competition and
constraining extreme parties as threats to democracy remains a profound and difficult ques-
tion that bears future study, particularly as religiously based parties appear to be on the march
in many countries.

NOTES

1. I borrow this phrase from my colleague, Stephen Holmes.
2. See Elkins, Ginsburg and Melton (2009) at 19.
3. ConstitutionMaking.Org (2008) at 3.
4. See Hofstadter (1970).
5. The Federalist No. 10.
6. On this tradition of antipartyism, see Rosenblum (2008) at 25–165.
7. Constitution of the German Federal Republic, Article 21.
8. Kommers (1997) at 200, 209.
9. ConstitutionMaking.Org (2008) at 1.

10. ‘The freedom of association includes the right to establish and join political associations and parties and,
through them, to work jointly and democratically to give expression to the will of the people and to the organ-
ization of political power’ (Portugal 2004, Article 51)

‘In the Republic of Hungary political parties may be established and may function freely, provided they
respect the Constitution and laws established in accordance with the Constitution’ (Hungary 2003, Article 3.1)

‘A person shall enjoy the liberty to unite and form a political party for the purpose of making [the] political
will of the people and carrying out political activities in fulfillment of such will along [with] the democratic
regime of government with the King as Head of the State as provided in this Constitution’ (Thailand 1997,
Article 47)
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‘The rights of a citizen include the right to form and join political parties, to take part in political campaigns,
and to vote and to be a candidate in free and fair elections of members of the House of Representatives held by
secret ballot and ultimately on the basis of equal suffrage’ (Fiji 1998, Article 6.fE)

‘Political parties or groups take part in the elections and the political, economic and social life. They form
and conduct their activities freely’ (Central African Republic 2004, Article 20)

‘Political parties express the democratic pluralism, assist in the formulation and manifestation of the popu-
lar will and are a basic instrument for political participation. Their creation and the exercise of their activity are
free within the observance of the Constitution and the law. Their internal structure and functioning must be
democratic’ (Spain 1992, Article 6)

‘The Republic of Poland safeguards the freedom for the creation and the functioning of political parties.
Political parties shall be founded on the principle of voluntariness and the equality of Polish citizens, with the
goal of influencing the formulation of the policy of the State by democratic means’ (Poland 1997, Article 11.1)

‘Creation, merger, incorporation, and dissolution of political parties is free, with due regard for national
sovereignty, the democratic regime, multiplicity of political parties and fundamental human rights, observing
the following precepts …’ (Brazil 2005, Article 17).

11. The material here and in the next few pages is drawn from Issacharoff and Pildes (1998).
12. 3 BVerfGE 19 (1953).
13. Stoevesandt Case, 12 BVerfGE 10, 25 (1960).
14. Party Finance Case II, 8 BVerfGE 51 (1958).
15. Party Finance Act of 1959.
16. Party Finance Case III, 20 BVerfGE 56 (1966).
17. Party Finance Case IV, 24 BVerfGE 300 (1968).
18. Daniels Case, 41 BVerfGE 399 (1976).
19. Party Finance Case VII, 85 BVerfGE 264 (1992).
20. Figueroa v Canada (Attorney General) [2003] 1 SCR 912.
21. Schleswig-Holstein Investigative Committee Case, 49 BVerfGE 70 (1978).
22. Id.
23. Wüppesahl Case, 80 BVerfGE 188 (1989).
24. Currie (1994) at 110.
25. See id. at 106–07.
26. Kommers (1997) at 187.
27. See generally Sadurski (2005) at 154–5.
28. National Unity Election Case, 82 BVerfGE 322 (1990).
29. Issacharoff (2007); Basedau (2007).
30. Basedau (2007).
31. Representation of the People Act, No. 43 of 1951, § 123(3).
32. See, e.g., Prabhoo v Shri Prabhakar Kasinath Kunte et al, 1995 SCALE 1 (upholding invalidation of the elec-

tion of the mayor of Bombay).
33. See Basic Law: The Knesset § 7A (excluding antidemocratic parties from elections).
34. Socialist Reich Party Case, 2 BVerfGE 1 (1952).
35. Issacharoff (2007) at 1435.
36. Turkish Constitutional Court, Decision no. 1998/1 (1/16/1998).
37. Refah Partisi (The Welfare Party) and Others v Turkey, Grand Chamber Judgment, Strasbourg, 13 February

2003.
38. Socialist Reich Party Case, 2 BVerfGE 1 (1952).
39. Eu v San Francisco County Democratic Central Committee, 489 US 214 (1989).
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15. The rise of specialized constitutional courts
Víctor Ferreres Comella

1 WHAT ARE SPECIALIZED CONSTITUTIONAL COURTS? SOME
CONCEPTUAL CLARIFICATIONS

An increasing number of countries have decided to establish special courts to deal with
constitutional matters. They are often called ‘constitutional courts’ (or ‘constitutional
tribunals’). This expression, however, can be used in different ways.

Strictly speaking, ‘constitutional courts’ are special institutions that are separate from
the rest of the judiciary. This is the standard way of using the expression in the literature
(Fromont, 1996; Rousseau, 1998; Stone Sweet, 2000; Schwartz, 2000; Olivetti and Groppi,
2003; Sadurski, 2002, 2005; Ginsburg, 2003; Ferreres Comella, 2009). Constitutional
courts, so conceived, are especially widespread in Europe. Out of the 27 states that make
up the European Union, for example, 18 have created such bodies (Austria, Belgium,
Bulgaria, Czech Republic, France, Germany, Hungary, Italy, Latvia, Lithuania,
Luxembourg, Malta, Poland, Portugal, Romania, Slovakia, Slovenia and Spain). Post-
communist Europe is strongly associated with constitutional courts too. We also find them
in other regions in the world – in Latin America, Africa and Asia (for a comprehensive
view, see Ramos, 2006).

It is possible, however, to use this expression in a broader sense, to also encompass insti-
tutions that are specialized in constitutional law even if they are not organically detached
from the rest of the judiciary. In some Latin American countries (Costa Rica, El Salvador,
Honduras, Nicaragua, Paraguay, Venezuela), for example, a special chamber within the
regular supreme court has been set up to deal with constitutional issues (Frosini and
Pegoraro, 2009; Brewer-Carías, 2009). In a broad sense, these chambers can be regarded as
‘constitutional courts’ since they perform very similar tasks to those that are assigned to
constitutional courts in the strict sense.

We could go further and employ the expression in a looser way, to refer to any court that
devotes a substantial part of its time to deciding constitutional cases. The Supreme Court
of the United States, for instance, is sometimes taken to be a ‘constitutional tribunal’ in
many respects, given the significant percentage of constitutional cases that it decides every
year (Rogowski and Gawron, 2002).

In order to shape the conceptual contours of the discussion here, I will use the expres-
sion in the strict sense, which is the most common in the literature. As I hope to show,
constitutional courts, so conceived, give rise to a specific set of questions and problems that
have generated an interesting agenda for research.
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2 IS SPECIALIZATION IN CONSTITUTIONAL LAW POSSIBLE?

A first foundational question to confront is this: in what sense is it possible for a court to
specialize in constitutional law? How do we define the boundaries of the field such a court is
supposed to focus on?

Traditionally, the law has been classified in different departments (civil law, criminal law,
administrative law, labor law, tax law, commercial law, etc…), each dealing with a specific
dimension of social reality. In many countries, moreover, the judicial branch has been inter-
nally divided, at least in part, in light of that classification. It might seem that a further move
towards specialization in constitutional law should be relatively unproblematic. But this is not
so, for the question arises: what is constitutional law supposed to regulate?

The answer was relatively easy in the past, when most constitutions were merely of a
structural nature, in that they confined themselves to establishing and regulating the main
governmental bodies. Consequently, if a judicial institution were specialized in constitutional
law, it would be issues concerning the organization of the state that would define its jurisdic-
tion. In the German tradition, for example, the first courts that were created during the nine-
teenth century to address constitutional matters focused on conflicts between various
institutions within the political organization of the state (Cruz Villalón, 1987; Kommers,
1997). Nowadays, however, constitutions all over the world tend to be more ambitious, for
they seek to protect certain principles of fundamental justice. In an increasing number of
countries, moreover, such principles are taken to bind, not only governmental institutions, but
private individuals too, whether directly or indirectly. As a result, the Constitution can pene-
trate all areas of the law (Tushnet, 2003; Sajó and Uitz, 2005; Kumm, 2006; Gardbaum,
2008). What the Constitution says about freedom of speech and privacy, or about workers’
rights, or about the rights of the accused, has an obvious impact on private law, labor law and
criminal law, for example. From this perspective, constitutional law is not a new legal field
to be added to the traditional ones. Rather, it provides new lenses through which the tradi-
tional branches of the law have to be critically viewed. Lawyers and judges working in any
area of the law have to play the constitutional game now.

If constitutional law permeates the business of all courts in this way, then, what are
specialized constitutional tribunals supposed to focus on? Is it really possible to carve out a
specific jurisdictional domain for such tribunals? Indeed, as Frank Michelman has persua-
sively argued (‘The Interplay of Constitutional and Ordinary Jurisdiction’, in this volume),
the idea of a specialized constitutional court is in deep tension with the prevailing theory in
many countries that takes the Constitution to embody transformative principles that are
supposed to affect all spheres of social life. An ‘acoustic separation’ between constitutional
law and ordinary law can only be maintained in a stable manner if the Constitution has a more
limited scope – if it is merely a charter for the government.

Several arguments, however, have traditionally been given to justify the establishment of
a constitutional court.

3 THE CENTRALITY OF LEGISLATIVE REVIEW

Historically, the emergence of constitutional tribunals is linked to the salience of legislative
review as part of constitutional adjudication. In many European countries, for example, the
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starting point for the creation of such bodies has been the intuition that checking the validity
of statutes under the Constitution is not an ordinary task. Even though the Constitution must
be taken into account by all judges when deciding cases, a special institution should intervene
when it comes to declaring that a parliamentary enactment is unconstitutional. It is not
surprising that comparative scholars have paid particular attention to the relationships
between constitutional courts and legislatures (Landfried, 1988; Stone Sweet, 2000;
Volcansek, 2000).

This does not mean, however, that legislative review is the only task assigned to constitu-
tional courts. This is sometimes the case (as in Belgium and Luxemburg, for instance), but
most countries have preferred to entrust such courts with some additional responsibilities,
such as supervising the regularity of elections and referenda, or verifying the legality of polit-
ical parties, or enforcing the criminal law against high governmental authorities, or protect-
ing fundamental rights against administrative and judicial decisions, or resolving conflicts
among state authorities, etc…. There are many variations in this respect from country to
country.

Variations also emerge concerning the question of who has access to the court. It is typi-
cal for political institutions (such as the government, a qualified minority of Parliament, the
Ombudsman, etc…) to be entitled to challenge statutes in the abstract. Private individuals are
also granted standing in some countries. In others, they have to convince the ordinary judge
deciding their case to petition the constitutional court to review the validity of the applicable
statute (Fromont, 1996; Rousseau, 1998; Olivetti and Groppi, 2003). These are all important
variations, which give rise to important differences within the centralized model.

In Europe, for example, we can distinguish two polar systems, the French and the German,
and an intermediate system, the Italian (Ferejohn and Pasquino, 2004). Under the French
system, only political institutions have traditionally been entitled to challenge statutes. In
practice, most challenges have been brought by the parliamentary opposition (60 deputies of
the National Assembly or 60 senators). These procedures of abstract review take place before
the law in question is promulgated by the President of the Republic. This institutional
arrangement, however, has been deeply transformed as a result of a constitutional reform of
July 2008, which has introduced for the first time in France the possibility for ordinary judges
to certify questions to the Constitutional Court if they conclude that the applicable statute may
violate constitutionally guaranteed rights and liberties. The question posed by ordinary
judges, however, needs to pass the filter of the relevant supreme court (the Court of Cassation
or the Council of State, depending on the area of the law).

Germany represents the other pole in Europe. Abstract review initiated by political insti-
tutions is only a small part of the Constitutional Court’s docket. Most decisions by the Court
deal with ‘constitutional complaints’ brought by individuals who claim that their fundamen-
tal rights have been infringed upon by public authorities. Normally, the individual must first
try to seek redress from the ordinary courts. There is thus a strong link between the
Constitutional Court and the ordinary judiciary, since the former can quash the decisions
rendered by the latter. In the context of the complaints procedure, the Court can also exam-
ine the validity of the relevant piece of legislation. Obviously, legislative review does not take
place in the abstract in such instances, for there is a particular case the constitutional issue is
linked to. In addition, ordinary judges in Germany can directly certify questions to the Court
whenever they regard a statute as unconstitutional.

Italy somehow represents a middle ground position. Individuals have no access to the
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Court, for there is no complaints procedure. Ordinary judges, however, can petition the Court
whenever they entertain doubts about the constitutional validity of the applicable statute, and
they do so quite often. Abstract review brought by political institutions is also available, but
it is very limited in scope, for it only operates in the field of regionalism.

So there are many variations within the centralized model. The principal theme, however,
is the same: constitutional review of legislation is a special task – one that cannot be ascribed
to ordinary judges.

Now, what’s so special about legislative review? Why should a court be granted a monop-
oly in this field? Three important arguments have been offered to answer this question. They
are linked to legal certainty, expertise and democracy, respectively.

3.1 Legal Certainty

First of all, it has been argued that statutes are so central to any modern legal system that it
is very important for citizens and governmental officials to be clear as to whether any given
statute is constitutional or not. Under a decentralized system of judicial review, the risk exists
that different courts will come up with different conclusions regarding the constitutional
validity of a law. Only gradually, as the highest courts establish the pertinent precedents, will
some measure of uniformity be achieved. Under a centralized model, in contrast, since the
constitutional court is the only institution that can pass judgment on the validity of statutes,
no judicial disagreement among courts will arise in this connection. To the extent, moreover,
that such a court can be accessed directly in many instances, without the plaintiff having to
work his way through the ordinary judicial pyramid, issues concerning the validity of statutes
can be settled rather quickly.

This argument from legal certainty has been advanced with particular emphasis when
applied to countries that belong to the civil law tradition (Kelsen 1928, 1942; Cappelletti,
1971; Eisenmann, 1986). A decentralized system, it has been claimed, can work fine in
common law jurisdictions that adhere to the doctrine of stare decisis. The disagreements
among courts as to the constitutionality of a given statute can be settled by the supreme court,
whose decisions lay down binding precedents. In the civil law world, in contrast, it is harder
for the supreme court to impose its views on lower courts, since the latter are technically free
to deviate from them.

Scholars have quarrelled, however, over the strength of this argument. From a compara-
tive perspective, it has been objected that the civil law is not particularly unfriendly to the
decentralized model of the constitutional review of legislation (Brewer-Carías, 1989). Even
if the supreme courts in civil law countries are not officially authorized to lay down binding
precedents, their interpretive judgments about the law tend to be accepted and followed by
lower courts as a matter of fact. If so, their judgments regarding the constitutional validity of
legislation would also be respected by lower courts, if a decentralized system of constitutional
review were introduced.

Actually, the argument from legal certainty is built on unstable ground, for there is a
tension underlying its premises. The centralized model that is being defended is based on a
sharp distinction: whereas questions regarding the constitutional validity of statutes are
ascribed to the constitutional court exclusively, questions regarding the interpretation of those
statutes are left to all judges, working under the doctrines established by the pertinent
supreme court. Does this distinction make sense, however? Why is centralization believed to
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be necessary when it comes to questions of validity, while decentralization is thought to be
fine when it comes to questions of interpretation? If the supreme court can do a good job at
settling interpretive controversies among lower courts, why should we believe that it cannot
do a similarly good job at settling controversies over the constitutional validity of statutes?
Conversely, if we believe that the supreme court cannot generate sufficient uniformity with
respect to issues of constitutional validity, why should we think that its performance will be
successful in terms of bringing judicial convergence in interpretive matters? This tension
deserves further theorizing when the argument from legal certainty is advanced to highlight
the shortcomings of the decentralized model.

The argument from legal certainty, moreover, points to the advantages of centralizing
constitutional review in a single institution, but it does not tell us why a special constitutional
court should be created. The advantages of centralization can also be obtained if only the
existing supreme court is authorized to control statutes for their conformity with the
Constitution, or if a special chamber is created for these purposes within the supreme court.
Why should a separate institution, detached from the ordinary judiciary, be set up?

3.2 Expertise

Given some of the limitations of the argument from legal certainty, other reasons have been
supplied in the literature to strengthen the case in favour of constitutional courts. One of them
relates to expertise. Interpreting the Constitution for purposes of legislative review is a partic-
ularly difficult task. It involves the interpretation of a text (the Constitution) that is often very
open-ended and expresses basic moral principles that are of foundational importance to the
political community. What is at stake, moreover, is whether a law enacted by a popularly
elected assembly deserves to be struck down. Judges in charge of this delicate task should be
specially qualified. They should be mature jurists who have had long and prestigious careers.

A diversity of professional backgrounds, moreover, should be brought to the task of
legislative review. University professors, former governmental officials and politicians, for
example, should take part in it, in addition to ordinary judges, lawyers and prosecutors. To
the extent that this sort of diversity is to be celebrated, an argument can be made in favor of
constitutional courts as separate institutions. This is especially so in civil law countries, where
the judiciary tends to be organized according to the so-called ‘bureaucratic model’. The lower
courts are often run by very young judges, who are appointed soon after they graduate from
law school. Those judges start a career that will slowly bring them to occupy the highest
courts. In such countries, the supreme court tends to be composed of individuals whose views
of the constitutional world are too ‘judicial’, given their past professional experience.
Constitutional courts, in contrast, can be more internally diverse in terms of professional
backgrounds, thus bringing a fresh perspective from outside the regular judiciary.

This thesis, as applied to civil law countries, seems plausible, but it would be interesting
to research this topic more systematically. It would also be illuminating, in this connection,
to test whether the constitutional chambers within the supreme court that have been created
in some Latin American countries are more ‘judicial’ in their composition than separate
constitutional courts.

Like the argument from legal certainty, the argument from expertise relies on a sharp
distinction between legislative review and the other instances of adjudication. It may be
objected, however, that constitutional principles have nowadays entered all areas of the law,
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and that ordinary judges are expected to take those principles seriously when adjudicating
cases. Even if the task of legislative review is assigned to the constitutional court exclusively,
many difficult legal questions of a constitutional nature are now asked of ordinary judges. If
so, it seems that we should be worried about the qualifications, expertise and diversity of
those judges too. Focusing so much on who the members of the constitutional court are may
be a simplistic strategy.

3.3 Democracy

A third way to justify the preference for constitutional courts involves democratic principles.
The idea here is that democracy is conceptually linked to the existence of a political proce-
dure that gives all citizens an equal right to vote. Given the advantages of the division of labor
in modern societies, direct democracy is not the best option, however. It is better for laws to
be enacted by a parliamentary assembly. Such laws have nevertheless a special value because
of their democratic source. This being so, the argument goes, constitutional review should be
entrusted to a body whose members have the requisite democratic credentials. Even if consti-
tutional review may be justified on instrumental grounds (to the extent, for example, that
constitutional principles may be better protected), it is still necessary to enhance its demo-
cratic legitimacy. To this effect, judges in charge of constitutional review should be selected
through procedures that are particularly democratic (such as parliamentary procedures), and
their tenure should not be too long.

This is the intuition that led many European countries to prefer constitutional courts (Cruz
Villalón, 1987). There is always a ‘democratic objection’ to the institution of judicial review of
legislation, and the arguments that are usually offered to answer the objection are not conclu-
sive (Troper, 2003). In the United States, the practice of judicial review has always provoked
controversies concerning its legitimacy. In recent decades, a rich academic literature has been
generated to deal with the so-called ‘counter-majoritarian difficulty’ (Bickel, 1962; Friedman,
2002). Given all this, it seems advisable to link constitutional judges to the democratic process.
Thus, members of constitutional courts in Europe are typically selected through more politi-
cized procedures than those generally followed to pick ordinary judges. In most countries,
moreover, the tenure of constitutional judges is limited to a specific period of time (nine years
in France, Italy, Portugal and Spain, for example; 12 years in Germany). In this way, the
jurisprudence of the constitutional court is expected not to deviate too much from the basic
moral and political beliefs held by a majority of the people and their representatives.

The democratic argument has special force in the context of post-authoritarian regimes
(Ferejohn and Pasquino, 2002, 2004). If the ordinary judges who enforced the laws under the
past dictatorship are not removed from their positions of authority when the new democratic
era begins, it seems better to create a new institution to carry out legislative review: the
constitutional judges can be selected in more democratic ways than ordinary judges are, and
their legal attitudes are likely to be more sensitive to the liberal and transformative spirit of
the new Constitution. As a matter of fact, the correlation between constitutional courts and
post-authoritarian scenarios is quite strong, not only in Europe but in other regions of the
world too (Ginsburg, 2003). It should be noted, however, that in some countries, the transi-
tion to democracy did cause the supreme court to be renewed in its composition. In Poland,
for example, all the judges of the supreme court were appointed anew after the regime change
of 1989 (Sadurski, 2005).
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The democratic argument has considerable weight. Like the two other arguments we have
examined before, however, it relies heavily on a categorical distinction: for purposes of strik-
ing down statutes under the Constitution, we need to rely on judges that have a special demo-
cratic pedigree; for purposes of interpreting those statutes, in contrast, no such pedigree is
necessary. To a certain extent, this is a reasonable contrast to draw, for the democratic
branches are in a more difficult position when a statute is invalidated than when a statute is
interpreted. In the former case they have to amend the Constitution to override the judicial
decision they disagree with, while in the latter case they can simply modify the statute
through the ordinary parliamentary procedure. In practice, however, this difference is not as
large as it is sometimes believed to be. Judges have ample room to maneuver when they inter-
pret legislation, which is increasingly unclear, and Parliament’s capacity to respond to them
through a new law is sometimes limited, given the many items that burden the political
agenda. It is not surprising, therefore, that a vibrant debate has developed in many countries
about the right way to appoint ordinary judges in a democratic system, given their enormous
power (Guarnieri and Pederzoli, 2002). Constitutional courts are not the only courts whose
democratic legitimacy may have to be enhanced.

It is also important to note that this argument in favor of constitutional courts addresses
the problem of democratic legitimacy in an indirect way. It tries to strengthen the connections
between the judges who exercise legislative review and the democratic political processes. It
assumes, however, that judicial review is of the ‘strong form’: it is impossible for an ordinary
legislative majority to override the court’s judgments; a more burdensome process of consti-
tutional amendment needs to be followed. But this is not the only way to articulate the insti-
tution of judicial review. In more recent times, ‘weak forms’ of judicial review have been
implemented in various countries (such as Canada, Great Britain and New Zealand), where
judicial determinations as to the constitutional validity of a statute can be overturned through
an ordinary legislative procedure (See Tushnet, ‘The Rise of Weak-form Judicial Review’, in
this volume). The democratic objection loses most of its force in those countries. It would be
interesting to explore, in this regard, the potential advantages and disadvantages of combin-
ing a specialized constitutional court with a weak form of review – a combination that no
country seems to have experimented with yet.

4 THE ACTIVISM OF CONSTITUTIONAL COURTS

An important issue that should be more fully researched refers to the conditions under which
constitutional courts tend to be relatively activist when exercising legislative review.
Activism has two aspects.

First, a court is activist when it does not refuse to deal with the constitutional issues that a
statute poses. The claim has been made that constitutional courts have some in-built tendency
towards this form of activism (Ferreres Comella, 2009). The argument is this: since, under a
centralized model, constitutional courts are the only courts that can engage in legislative
review, it is hard for them to keep clear from constitutional issues. If a law is challenged by
an institution or individual that has standing, the constitutional court has to pronounce its
judgment. Also, to the extent that the court centers its task on constitutional law, it is not easy
for it to resort to ordinary legal arguments to escape from the constitutional questions that are
posed to it. Under a decentralized model, in contrast, the supreme court can take some time

The rise of specialized constitutional courts 271



 

before it reviews the validity of a particular statute, since lower courts are meanwhile exer-
cising their powers of review. It is relatively easy for all courts, moreover, to focus on ordi-
nary legal arguments in order to avoid the more delicate constitutional issues that a case can
give rise to (on the use of these ‘passive’ devices in the United States, for example, see
Bickel, 1962).

Activism has a second aspect to it: a court is activist when it is eager to enforce a reading
of the Constitution that differs from the constitutional reading that the legislature has implic-
itly relied upon in the course of enacting a particular statute. One way to measure how large
a gap there is between the court’s jurisprudence and parliamentary choices is to calculate the
percentage of laws that are struck down by the court (or corrected by the court through ‘inter-
pretive’ or ‘reconstructive’ decisions), out of the total number of laws that are challenged.
This ‘ratio of unconstitutionality’, however, is but an imperfect way to measure judicial
activism. To begin with, some laws are more important than others. A court would not be
really activist, for example, if it never deviated from the parliament with respect to the key
issues, even if it overturned lots of legal provisions of marginal importance. (Interestingly, the
very fact that a constitutional court cannot easily abstain from deciding all the constitutional
challenges that are placed on its doorstep makes it possible for the court to concentrate its
aggressiveness on the politically less important statutes. From a qualitative point of view,
such a strategy would not be activist.) In addition, it may very well happen that a parliamen-
tary majority abstains from enacting a particular law out of fear that the court will invalidate
it. A strong judiciary may cause this sort of ‘chilling effect’ on the legislature.

In spite of these difficulties when it comes to measuring judicial activism, we should ask
ourselves whether constitutional courts tend to be less timid when they exercise legislative
review than are regular courts working under a decentralized model – other things being
equal. Constitutional courts, it has been argued (Ferreres Comella, 2009) cannot be very
deferential towards the legislature. Since their principal mission is to check laws for their
constitutionality, it would be surprising if they rarely found a statute to be invalid. The deci-
sion by the constitutional framers to establish such special tribunals rests, to a significant
extent, on their expectation that a sufficiently large number of statutory provisions will be
constitutionally problematic in the future. Only under that assumption does it make sense to
set up specific institutions in charge of striking down statutes on constitutional grounds. The
tendency towards some degree of judicial activism is stronger, moreover, when the constitu-
tional court is relatively ‘pure’ – that is, when legislative review is the only task (or by far the
most important task) that the court is entrusted with.

Some evidence has been marshalled to support this thesis, but more research needs to be
done. Apart from any structural pressure towards activism, moreover, constitutional courts
may be more or less deferential depending on other variables. Thus, the more ‘veto points’
the legislative process contains (in the form of bicameralism and executive veto, for exam-
ple), the more moderate the legislative changes are likely to be and, consequently, the
disagreements between the legislature and the judiciary in the constitutional field will be less
significant (Stone Sweet, 2000). On the other hand, it has been argued that courts will feel
more secure against majoritarian retaliations when the political process is fragmented than
when it is greatly concentrated. The more diffuse politics are, the more space courts have in
which to operate (Ginsburg, 2003). It would be interesting to study, in this connection,
whether courts whose members are appointed through democratic political procedures, and
who sit for limited terms, are likely to be more deferential than courts whose members are

272 Comparative constitutional law



 

appointed through less politicized procedures and who serve for life (or until retirement age).
The degree of visibility of the constitutional court is another consideration to bear in mind. It
has been argued that the more visible the court’s decisions are, the more likely it is that it will
be protected against political reactions (provided that it enjoys sufficient public support). The
higher the court’s public visibility, then, the more aggressive its performance is likely to be
(Vanberg, 2005).

5 THE BATTLES BETWEEN SPECIAL CONSTITUTIONAL COURTS
AND ORDINARY COURTS

When a country establishes a constitutional tribunal, it runs a risk: tensions may arise between
the new institution and ordinary courts. The risk exists, in particular, that the constitutional
tribunal will clash with the supreme court. Actually, if the distinction between ‘constitutional
law’ and ‘ordinary law’ is ultimately hard to maintain, the division of labor between those
two courts will be very unstable in practice, leading to collisions that may have to be resolved
through some kind of self-restraint on the part of the constitutional court, as Michelman has
illustrated using the German and the South African cases (Michelman, ‘The Interplay of
Constitutional and Ordinary Jurisdiction’, in this volume). This does not mean, however, that
it is advisable for constitutional courts to avoid all confrontations with the supreme court. To
the extent that the criteria to define the underlying division of labor need to be developed and
refined, it may be necessary for constitutional courts to sometimes enter institutional battles,
so that the jurisdictional issues are frankly dealt with. As in other institutional contexts, it is
sometimes better not to suppress conflicts: a solution needs to be worked out that can serve
as a precedent for the future (Posner and Vermeule, 2008).

The available literature gives us examples of judicial tensions (see, for instance, Garlicki,
2007). It would be interesting to use national case studies as a basis for a more general theory
that would seek to identify the factors that tend to make the conflict more or less likely. It
would be useful, for example, to come up with some generalizations as to whether the conflict
is more likely to occur when the constitutional court has the power to quash decisions
rendered by ordinary courts (including the supreme courts). It would also be interesting to
study the potential impact of the composition of constitutional courts in this regard. Is the
tension likely to increase, for example, the more people are appointed to the constitutional
court whose background is not judicial? Similarly, it would be fruitful to be provided with a
systematic study of the consequences of creating a special constitutional chamber within the
supreme court, as an alternative to a separate constitutional tribunal. Is such an option better,
in terms of reducing potential conflicts?

‘Mixed models’ of constitutional review can be particularly interesting to explore in this
connection. Under such models, the constitutional court can strike down statutes, but ordinary
judges are also entitled to set them aside on their own authority. (Portugal and Colombia are
examples of such a mixed regime.) Are ordinary judges more likely to adhere to the consti-
tutional court when no monopoly is granted to the latter?

There is a particular topic that scholars have studied with considerable detail when dealing
with judicial conflicts: how should the constitutional court interpret the statutes whose valid-
ity it is asked to assess? Should it read them in light of the case law generated by the supreme
court, or should it read them independently? The supreme courts in various countries have

The rise of specialized constitutional courts 273



 

sometimes been critical of constitutional courts that have neglected the existing statutory case
law. Their criticism seems justified. It does not make much sense for a constitutional court to
examine the validity of a statute in light of a statutory interpretation that differs from the one
that the supreme court has established, and which lower courts actually follow. The statute
whose validity we want the constitutional tribunal to control is the statute that is applied in
real life (Zagrebelsky, 1988).

A connected issue is this: suppose the constitutional court concludes that the statute it has
reviewed is indeed unconstitutional, but there is a way to read the statute that would save it
from the constitutional fire. Is the court entitled to issue an ‘interpretive decision’, which
holds the statute constitutional, provided it is interpreted in a particular manner? From a theo-
retical point of view, this type of decision is easy to defend. If, for example, the statute being
examined could be interpreted in different ways (to mean A or to mean B), and the constitu-
tional court concludes that only a specific interpretation (A) would make the statute constitu-
tionally valid, it is reasonable for the court to declare that, from now onwards, the statute must
be read to mean A. The ordinary judges are to be bound by such a declaration, for if they devi-
ated from it, they would be applying an unconstitutional norm (the norm that emerges if the
statute is read to mean B).

In practice, however, things have proven to be more complex in some countries. In Italy,
for example, the ability of the constitutional court to impose its ‘interpretive decisions’ on
ordinary judges has encountered an obstacle: according to Italian law, only decisions that
declare statutes unconstitutional are binding. Since, technically, an ‘interpretive decision’
upholds the challenged statute, its authority vis-à-vis ordinary courts is more questionable
(Zagrebelsky, 1988).

Quite apart from these technical complications, the tensions between constitutional
tribunals and supreme courts can have an ideological component. In some countries, consti-
tutional tribunals have been born with the mission to give concrete meaning to a new
Constitution, which entails a break with the past. Many constitutional courts have been set up
in a post-authoritarian context, as was already mentioned (Ferejohn and Pasquino, 2002,
2004; Ginsburg, 2003). Their jurisprudence is thus likely to be more progressive than that
generated by traditional supreme courts working under the old laws. In such countries, a
constitutional court that did not provoke some level of tension vis-à-vis the ordinary judiciary
would not be enforcing the Constitution to its fullest extent. Too smooth a relationship with
the supreme court might mean that the aspirations expressed in the new Constitution were not
being given concrete and operational meaning. Institutional collisions are sometimes a price
worth paying.

6 SPECIAL CONSTITUTIONAL COURTS AND THE 
SUPRANATIONAL SPHERE

A final set of questions concerns the impact of supranational developments. There are two
aspects to consider.

6.1 Constitutional Specialization at the Supranational Level

The first issue is whether or not some form of constitutional specialization has developed in
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the supranational field. Interestingly, we do not find constitutional courts (properly so called)
at that level.

In the European context, for example, the European Court of Human Rights sitting in
Strasbourg is a specialized court whose jurisdiction is exclusively tied to human rights issues.
Its task is to interpret and enforce the European Convention on Human Rights of 1950 (and
its protocols) against the ratifying states. Since the protection of human rights is one of the
core functions of domestic constitutions, we can say that the European Court of Human
Rights is specialized in (an important part of) constitutional law. We cannot consider it to be
a constitutional court in the strict sense, however, for legislative review is not its raison d’être.

The European Court’s job is to decide whether states (which are brought to it as subjects
of international law) have violated the rights guaranteed by the Convention. Only rarely does
the Court have to hold, incidentally, that the national statute that is applicable to the case
breaches the Convention. Nor does the Court have any monopoly in the field of legislative
review: in many countries national courts are entitled to disregard national legislation that
offends the Convention (Keller and Stone Sweet, 2008). There are important institutional
differences, therefore, between the European Court of Human Rights and domestic constitu-
tional courts. The same is true of the Inter-American Court of Human Rights, based in San
José, Costa Rica, in charge of enforcing the American Convention on Human Rights of 1969.

In spite of these differences, however, the question arises whether constitutional courts and
human rights international courts exhibit similar attitudes. Given their specific mandate to
protect individual rights, are they ‘biased’ in favor of rights when the latter clash with govern-
mental interests? Would non-specialized courts be more ‘objective’? Is it plausible to argue,
however, that fundamental rights are so important and fragile that it is advisable to create
courts that are likely to be especially attentive to the individuals who invoke them?

A different kind of court, based on a completely different logic, emerges when a suprana-
tional organization is created to enact common policies, and the need arises to make the
member states play by the rules. The European Union (EU) is the prime example of this
phenomenon. Its workability depends on the existence of a court – the European Court of
Justice (ECJ) sitting in Luxembourg – that acts as the supreme interpreter of EU law.

Interestingly, this court is non-specialized, when compared to national courts. Within the
area of EU law, the ECJ performs diverse functions: it acts as an ‘ordinary’ supreme court
that lays down the interpretation of EU law for lower courts to follow. It also acts as an
‘administrative’ court that checks the decisions of the supranational executive branch. And it
serves as a ‘constitutional court’ that controls the validity of EU legislation. At the domestic
level in many European countries, in contrast, these three functions have been allotted to
different judicial branches. Proposals have been made to introduce some degree of constitu-
tional specialization within the judicial architecture of the EU, but they have not been
followed (Weiler, 1999; Alonso García, 2005). It would be interesting to explore the possi-
ble differences between the domestic and the supranational spheres in this regard. Is the
impulse toward constitutional specialization less attractive when extended to the suprana-
tional domain?

6.2 The Erosion of Constitutional Courts as a Result of Supranationalism

The other question to consider is whether constitutional courts have lost their prominence as a
result of supranationalism. Their monopoly over legislative review, in particular, has actually
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been eroded in several ways. Most obviously, the move towards supranational structures
leads to the creation of courts of a higher level, with powers to check the actions of member
states. It would make no practical sense for a group of states to set up an ambitious organi-
zation of a supranational kind, if they did not include a court with the power to interpret the
common rules and enforce them against member states. For the organization to be workable,
national statutes must be made subject to some kind of judicial review by a supranational
court. As a result, legislative review is no longer the exclusive province of domestic consti-
tutional tribunals.

Less obviously, supranationalism can also undermine the centrality of domestic constitu-
tional courts from another angle. In the context of the European Union, for example, the ECJ
has held that ordinary judges deciding concrete controversies at the domestic level are
required to set aside any piece of national legislation that is at odds with EU law. The consti-
tutional courts, therefore, have lost the monopoly they used to have: they are no longer the
only courts at the domestic level that can engage in legislative review (Slaughter et al., 1998;
Alter, 2001). If, in the future, EU law includes more and more fundamental rights norms, the
erosion that constitutional courts will suffer in a core area of their jurisdiction will be more
serious. The collisions between the ECJ and constitutional courts, moreover, may become
more frequent, if they offer different interpretations of the underlying fundamental rights that
ordinary judges have to adjudicate in specific cases. Some principles to accommodate these
tensions need to be worked out (Kumm, 2005; Torres Pérez, 2009).
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16. The interplay of constitutional and ordinary
jurisdiction
Frank I. Michelman

I INTRODUCTION

‘Constitutional’ jurisdiction is the power of a court (or similar body) to pronounce on the
compatibility of questioned laws and acts with constitutional requirements, with some
measure of decisive effect on legal outcomes. ‘Ordinary’ jurisdiction, by contrast, is the usual
power of a court to construe and apply non-constitutional law. Countries vary in forms and
degrees of commitment (if any) to the institutional segregation of constitutional from ordi-
nary jurisdiction. These variations have been widely discussed and ably treated, in Chapter
15 of this volume and elsewhere (including Cappelletti 1989, at 132–49; Favoreu 1990a;
Favoreu 1990b; Ferreres Comella 2009; Stone Sweet 2000, at 32–8; Tushnet 2006; and, for
the views of the celebrated inventor of the ‘European’ model of separated jurisdictions,
Kelsen 1942). The special mission of this chapter is to consider jurisdictional division in rela-
tion to what may seem a distinct question of constitutional design, that of the scope of appli-
cation of substantive constitutional guarantees.

We recall some basic terminology. ‘Ordinary law’ is law that is not of constitutional
stature and hence may be subject to control by constitutional law. ‘Ordinary courts’ are those
courts that are generally empowered to interpret, apply, and (with regard to common and
perhaps customary law) develop ordinary law. A system of ordinary courts may be unified,
with all cases entering the system potentially subject to review by a single top court (Canada,
for example), or it may be multi-peaked, with separate divisions for (say) civil, criminal, and
administrative matters, each headed by its own court of last resort (Germany, for example).

Powers of constitutional control may or may not be distributed widely and generally to
ordinary courts. If they are, the system is one of ‘diffused’ or ‘decentralized’ review power.
If constitutional jurisdiction is reserved to a single court, the system is one of ‘concentrated’
or ‘centralized’ review power. In theory, the single empowered court in a centralized system
might also serve as a part of the ordinary, ‘generalist’ judiciary whose competence extends to
the resolution of questions of ordinary law (as if, for example, in Canada, constitutional juris-
diction had been restricted to the Supreme Court of Canada, which also heads up Canada’s
ordinary judiciary). However, for reasons we shall soon be recalling, courts holding sole
powers of constitutional review are typically conceived as non-ordinary, specialist ‘constitu-
tional’ courts, sitting ‘outside of’, rather than ‘on top of’, the ‘regular judicial apparatus’
(Favoreu 1990a, at 111–12).

Here, we must immediately take care not to confuse two questions that are best held
distinct. Where powers of constitutional review are widely dispersed to ordinary courts, we
may expect also to find that some single, pinnacle court, reachable through readily available
channels of review, is assigned to serve as that system’s tribunal of last resort on constitu-
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tional questions arising in the course of concrete case adjudications.1 We may call that court
the system’s ‘constitutional supreme tribunal’ (‘CST’). Now, we find that a CST in a system
of diffused review powers may quite possibly be a part of the ordinary, generalist judiciary
(the Supreme Court of Canada) and it may also quite possibly be created as a specialized,
non-ordinary ‘constitutional’ court (the Constitutional Court of South Africa).

We see, then, that constitutional designers, contemplating powers of constitutional control
in at least one court, face two, intersecting axes of choice regarding the organization of such
powers. They must decide how far to concentrate these powers in specially entrusted
tribunals, and they must decide whether the system’s court of last (perhaps sole) resort on
constitutional matters (its CST) is to be a specialist/non-ordinary or a generalist/ordinary
tribunal.

Consider, now, how these choices regarding judicial institutional arrangement may be
conditioned by constitutional choices on a quite different level. Constitutions vary widely in
the manner in which they address themselves (if they do at all) to matters of substantive
justice and rights. One dimension of this variance is the expected scope of application of
substantive guarantees. Some guarantees may be conceived strictly with regard to the conduct
of government operations, others with a wider regard to the conduct of private (civil-society)
relationships. These scope-of-application decisions may carry implications for decisions
regarding the centralization and specialization of judicial powers of constitutional review, and
vice versa (Uitz 2005, at 12; Kumm and Ferreres Comella 2005, at 243–4; Tushnet 2003). At
first glance, it seems that a choice for strict concentration and specialization of constitutional
review powers does not mesh well with a choice for a society-blanketing, pervasive influence
for substantive constitutional norms. In the recent experience of South Africa, for example
(Section 5.2, below), we see the Constitution’s original, express commitment to jurisdictional
separation failing under pressure from another promise detected in the Constitution: to bring
and keep the country’s entire legal order in line with the ‘objective normative value system’
for which the Constitution speaks (Carmichele, paras 33, 54; Lewis 2005, at 513–19;
Michelman 2005, at 6–11). The cause of this embarrassment is plain to see. If no application
of law can ever be held exempt from inspection for compatibility with the Constitution’s
substantive norms, then no adjudicative issues lie securely beyond reach of a nominally
contained, ‘constitutional’ jurisdiction. The resulting potential for friction and confusion
between ‘constitutional’ and ‘ordinary’ jurisdictions is apparent (Garlicki 2007, at 63, 65;
Taylor 2002, at 214). But behind these simple-seeming observations lies a thick tangle of
complexities, which it is the business of this chapter to unravel.

2. THE IDEAL AND ALLURE OF ACOUSTIC SEPARATION

2.1 The Ideal, Perfect and Imperfect

We can imagine constitutional designers aiming at a complete ‘acoustic separation’ between
exercises of ordinary and constitutional jurisdiction in their country’s system of courts.2 Not
only would the judiciary be bifurcated into ‘constitutional’ and ‘ordinary’ branches, sepa-
rately staffed and organized, but each branch would be barred from ever referring at all to the
work or the business of the other. Ordinary courts would apply ordinary law, and only ordi-
nary law, to the resolution of disputes brought before them, while constitutional courts would
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apply only constitutional law. Taken to such an extreme, this separationist vision may strike
us as both pointless and unworkable. Certainly, a pursuit of perfect separation can make little
sense to designers who envisage a future legal order reflecting the sustained, effective influ-
ence of a set of substantive values and aims (as distinguished from the bare mechanics of
government) that the designers associate specially with the provisions of their Constitution.
Our point for now, though, is that demands for imperfect acoustic separation between consti-
tutional and ordinary jurisdiction have occupied national constitutional reform efforts over
the past century, in places around the world. The evidence seems consistent with a view of
designers yielding on perfect separation, but only because and insofar as they perceive that
their substantive aims require them to do so. Now, the possible forms of compromise turn out
to be many and various. And in order to understand how designers might come to prefer some
of these forms over others, we first need to recall the attractions of jurisdictional division.

2.2 The Standard Case for Separation

Notionally, we can describe approaches to acoustic separation of constitutional and ordinary
jurisdictions in three, ordered steps.3 First comes the choice to locate the system’s CST
outside the established formation of ordinary courts. Next comes the choice to make that
‘outsider’ tribunal a strict concentrator in constitutional law, confining sharply its competence
in matters of ordinary law. Finally comes the choice to restrict constitutional jurisdiction
more or less exclusively to the specialist, non-ordinary constitutional tribunal.

Driving these choices are considerations of various types, having to do with (i) perceptions
of functional and methodological differentia between constitutional and ordinary law; (ii)
related perceptions of needs for differing sorts of talents and skills in the respective judicial
ministries of the two types of law; (iii) concerns about the achievement of doctrinal control
and coordination, especially on the constitutional side; (iv) concerns about political resistance
from an ordinary-courts constituency fearing encroachments on their turf by an outsider
body; and (v) concerns about the continuing, doctrinal autonomy and integrity of the estab-
lished body (or bodies) of ordinary law. The first four types of consideration are familiar to
the literature, and we next present them in a brief summation. The fifth type of concern, about
threats to the doctrinal autonomy of the corpus of ordinary law, may be less familiar, and we
reserve it for separate treatment in Section 4.2.

Quite typically, it seems, twentieth-century – particularly European – constitutional
designers have ascribed deeply different characteristics to what they have perceived as the
two distinct bodies of substantive-constitutional and ordinary, civil law. These can take shape
as any or all of differences in historical provenance and source of authorship, in aim and func-
tion, in modes of expression, and in ideological valence. Different methods and styles of
interpretation and application, designers have often thought, are respectively best suited to
these two different bodies of law: for ordinary law, a formal-exegetical style that is bureau-
cratically restrained and subservient to the words of the statute, and for constitutional law, a
more openly ‘teleological’ style, aimed at optimal achievement of the animating values of the
constitution in the changing conditions of social life (Cappelletti 1989, at 137–8; Grimm
1994, at 272–4; Kühn 2004, at 532–8). Respectively corresponding to these differing adju-
dicative styles would be differing conceptions of judicial-institutional role and role-morality.
Entrenched modes of training, recruitment, and professionalization of ordinary judicial
personnel – presumably designed to select for, instill, and fortify the requisite skills and moti-
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vations for ordinary adjudicative work – are not so well suited (the thought has often run) to
the new and different project of giving real effect to constitutional principles in the day-to-
day conduct of the country’s legal affairs (Cappelletti 1989, at 143, 145; Kühn 2005, at
237–8).

Sometimes, designers have doubted that a pre-constitutional judicial bureaucracy enjoys
sufficient public stature to deliver legitimacy in the politically delicate and controversial work
of constitutional oversight of parliamentary lawmaking (Favoreu 1990a, at 109; Ginsburg
2002, at 58).4 Designers may mistrust the commitment of an old-order judiciary to newly
codified constitutional principles (Favoreu 1990a, at 110; Sadurski 2009, at 3). They may
worry that the country’s received idea of the separation of powers, having always conceived
the judiciary as a second-rate, subservient agent of one or both of the executive and the
legislative branches, allows no conceptual space for a Marbury-like, independent, third
source of legal policy direction to contend on an equal footing with the other two (Sadurski
2005, at 44; Stone Sweet 2000, at 32–3; Favoreu 1990b, at 55–6). Accordingly, designers
may conclude that an effective constitutional judiciary had better take shape as a unique and
exceptional tribunal, one that decidedly is not a part of the familiar, humdrum judicial furni-
ture but rather is specially fitted to the newly conceived status of ‘a power above [all] others’,
charged to ‘assure respect of the Constitution in all areas’ (Favoreu 1990a, at 111–12;
compare Stone Sweet 2003, at 2770, suggesting that European-style constitutional courts
have been designed to occupy a distinctive ‘constitutional space’, one that is neither ‘judicial’
nor ‘political’).5 Designers have further, sometimes, believed that, by placing the guardian-
ship of the constitution in a new and specially dedicated tribunal, they appropriately cement
into visible, institutional arrangements a long-term commitment to the redemptive values of
the new constitutional order (Ferreres Comella 2004b, at 1711). For some combination of
these reasons, European constitutional designers over the past century have typically opted
for creation of a non-ordinary, outsider tribunal to serve as the system’s CST, to be staffed by
personnel drawn from different career sectors, selected through different channels and by
different means, on different terms of tenure of office, than those that will continue to replen-
ish the ordinary judiciary (Ferreres Comella 2004a, at 468–70). 6

But then it may seem natural to go a small step further. The reasons pointing to establish-
ment of an outside-the-ordinary tribunal to preside over constitutional adjudication may seem
to argue, also, for focusing that tribunal’s energies on the important business for which its
members have been specially chosen, leaving the daily run of ordinary adjudication to others
specifically trained and selected for that work (Lewis 2005). Accordingly, the designers may
lean toward making their new-model CST a specialist-not-generalist tribunal, confined to
constitutional matters. Then diplomacy may be heard chiming on the same note: fencing the
new judiciary off the accustomed turf of the old caters nicely for anxieties of the old over loss
of business or status to the new, which might otherwise rouse resistance to the constitutional
reform effort.

To this point in the thought of our constitutional designers, reasons of effectiveness and
coordination, along with considerations of political feasibility and diplomacy, have been
arguing in favor of a new and specialized tribunal to serve as the system’s CST, its judicial
tribunal of last resort for constitutional questions. But these same or allied considerations can
carry constitutional designers one more, quite large step further, to making this new tribunal
the system’s sole and exclusive judicial constitutional reviewer. Designers may decide that it
is wiser to restrict to one uniquely elevated bench the privilege of intrusion on accustomed
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executive and parliamentary dignities, than to leave those dignities exposed to insult by rank-
and-file judges (Sadurski 2005, at 44; Stone Sweet 2000, at 40). And if the country’s legal
tradition should happen to be one that shuns the doctrine of precedent (‘stare decisis’) in favor
of the freedom and responsibility of each judge, each time, to decide in accordance with the
law as that judge then and there finds the law to be, a felt need for a consistently ordered body
of constitutional-legal doctrine may itself become a decisive argument in favor of strict
concentration of constitutional-adjudicative powers in a single, specialized constitutional
court (Cappelletti 1989, at 138; Ferreres Comella 2004, at 1705; Ferreres Comella 2004a, at
465–7; Kühn 2004, at 559-61; Sadurski 2005, at 21–3, 44–5).

3 THE COMPETING DEMAND FOR SUBSTANTIVE
CONSTITUTIONAL EFFECT

3.1 What Kind of Constitution Is It?

We have now reviewed what might be called the standard case for a specialized, concentrated
constitutional jurisdiction. The general cogency of this case, and its fittingness to actual
conditions in one or another country, are matters for debate (Sadurski 2005, at 40–51). Let
us, however, suppose that the case has been found, on the whole, compelling by a group of
constitutional designers: pending possible further considerations not yet in view, they would
opt for a both-ways exclusive jurisdictional boundary, so that whatever falls within the
competence of one judicial branch falls outside the competence of the other – perfect acoustic
separation. What else of possible value to them might they have to sacrifice in order to
achieve such a goal?

The answer could be nothing at all, if the constitution they want should happen to be one
that will concern itself only with the formalities of elections and legislation, governmental
structures and procedures, and the like, and will not otherwise present itself as a code of
substantive rights or political-moral values and principles (Garlicki 2007, at 47). The ‘consti-
tutional’ court can then be confined to decision of constitution-based claims of institutional
or procedural error on the part of legislative and executive bodies conducting votes, appoint-
ing officers, making and enforcing laws, and so on; substantive pleas, regarding applications
of procedurally unimpeachable laws and decrees, will find no hearing in that court. In return,
the ordinary courts can refer all constitution-based claims, of the structural/procedural sort, to
the constitutional court for resolution. Uncertainties and complications may crop up around
the edges, but none beyond the normal abilities of smart lawyers to work out. Approximately
the same could hold if the constitution does contain some substantive guarantees, if the
designers are prepared to insulate whole large fields of law – such as ‘background’ private
law, commercial law, or family law – from the reach of those guarantees. Again we must
expect uncertainties and disputes around the edges, but perhaps, again, none that cannot be
worked out by legally adept judges who honestly aim to respect the jurisdictional divide.7

Designers, however, may choose precisely against the insulation of any part or particle of
their country’s law from influence by substantive constitutional norms. They will have strong
reason to do so, insofar as they intend their constitution to serve as an engine of general soci-
etal and legal transformation or renewal. Quite arguably, after all, it is the general background
law – the civil, private, or common law that governs daily commercial and civil-society rela-
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tionships – whose reform or reconception holds the key to success in a social-transformative
project (Davis and Klare forthcoming; Tushnet 2008, at 168). Accordingly, a constitution’s
framers may see fit to deny refuge for any sector of the country’s law from exposure to consti-
tutional scrutiny, or at least to move some distance in that direction. As we are about to see,
the further out they move on this axis of constitutional choice, the more they will have to yield
on the point of acoustic separation of constitutional and ordinary jurisdictions.

3.2 Concrete Effectuation of Substantive Constitutional Norms

When constitutional designers take up questions of the organization of their country’s courts
and court-like tribunals, and of the distribution of competencies among these bodies, the
designers presumably act with a view to ensuring that their constitution’s substantive,
prescriptive content will become and remain a truly effective force in the future conduct of
their country’s political and social affairs (Ginsburg 2002, at 56). A typical constitutional
supremacy clause contains an apparent demand for such real effect (as we may call it) for
substantive constitutional norms.8 Such a demand does not, however, settle the meanings, the
extensions, of a constitution’s substantive guarantees. More specifically, it does not settle
whether the guarantees reach so-called ‘horizontal’ disputes between non-governmental
parties relying on rules of ‘private’, ‘civil’, ‘general’, or ‘background’ law. If a constitutional
guarantee against (say) race-based discrimination is non-controversially understood to target
only cases of active discrimination by state functionaries, giving real effect to that guarantee
means ensuring its proper application to that class of cases; it does not mean extending it to
cases of private-on-private discrimination.

Nor does ‘real effect’ mean that applicable constitutional law necessarily topples or
displaces statute law, common law, or customary law that otherwise would be decisive for the
case at hand – such as (say) the tort, contract, or regulatory law that might govern a complaint
of race-based discrimination by some arm of the state when acting in the employment or
housing market or running an educational institution. Most weakly and generally described,
a demand for real effect is a demand upon adjudicators that they not cede unquestioned deci-
sive force to otherwise applicable, ordinary law, insofar as that law arguably runs too hard
against the grain of the constitution’s applicable, substantive guarantees. Thus, when judges
find that a proposed application of ordinary law to a pending case will fail to give due heed
to the pertinent constitutional norms, they will be expected, at the very least, to consider
possibilities of alternative, constitutionally compatible interpretations of the material in ques-
tion. Of course, the demand may go beyond that relatively weak one, perhaps to the point of
requiring judges to discard from consideration in the case at hand any ordinary legal mater-
ial that they find intractably resistant to any interpretation leading to a constitutionally toler-
able application to that case.

Such a power in an adjudicating court – to refuse effect to some piece of ordinary law as
it would work in a pending case, on grounds of ‘incidental’ incompatibility with substantive
norms of the constitution – has been found distinguishable, in concept, from a judicial power
to nullify laws found unconstitutional.9 How much really rides, in practice, on this distinction
is a matter of debate. The answer may vary from country to country, depending on contin-
gencies of juridical culture.10 What we, here, can safely say – and all we need to say, for the
moment – is that enlistment of a country’s judiciary in the system-wide realization of substan-
tive constitutional values requires that (at least) one court hold (at least) the power to weed
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out constitutionally repugnant, incidental applications of ordinary legal material (Garlicki
2007, at 267).

3.3 A First Breach in the Acoustic Wall

But will one court be enough? Plainly, a choice to confine constitutional control to a single
tribunal sits in some tension with a goal of reliable, system-wide effectuation of the constitu-
tion’s substantive norms. Empowerment of one tribunal only to decide the limits of the
constitutional tolerability of proposed applications of ordinary laws cannot possibly satisfy
such an aim, unless that tribunal is empowered to take over, on referral from other courts (if
not for complete resolution then for resolution of the constitutional question), all adjudica-
tions in which an arguable constitutional incompatibility of a potentially decisive piece of
ordinary law turns up. And, indeed such arrangements are typical of European-style models
of centralized review (Ferreres Comella 2004a, at 465 n. 14; Ferreres Comella 2004b, at 1709
n. 13; Sadurski 2005, at 5, 19, 65). We may regard them as a first, most modest form of
compromise of the total-separation ideal, brought on by pursuit of effective, pervasive imple-
mentation of substantive constitutional norms. To call upon ordinary judges to decide when
a proposed application of ordinary law will be constitutionally questionable is already, after
all, to pierce the acoustic barrier.

4 ACOUSTIC SEPARATION UNDER FULL-SCALE 
TRANSFORMATIVE CONSTITUTIONALISM

4.1 The Dilemma Presented

Acting on some combination of the reasons reviewed in Section 2.2, constitutional designers
– let us suppose – decide that their system’s ‘constitutional’ court is to act only on constitu-
tional questions, leaving ordinary-law decisions to the ordinary courts, and vice versa. But
suppose, now (on the recent example of South Africa), that our designers are further deeply
committed to the idea that the country’s entire legal order is to undergo refurbishing – perhaps
even transformation – under firm and persistent guidance from a set of emancipatory values
and principles they are writing into substantive constitutional law (Klare 1998; Van der Walt
2001; Michelman 2005, at 40–44). If, having made such a choice, they also try to make their
‘constitutional’ court the sole tribunal for matters implicating the constitution, they will, in
effect, have made that court the country’s sole tribunal, period, for all points of law arising in
cases that enter the judicial system.

Let us back up a step or two. A constitution’s substantive guarantees may or may not be
written or construed so as to demand notice on every single occasion when someone is
expected to decide or to act in accordance with law. The values and principles represented by
these guarantees may or may not be meant to go everywhere the law goes – to ‘radiate’ (as it
is sometimes said) to every nook and cranny of the law, infusing themselves into common
law development and statutory interpretation, in every legal field, every step of the way.
Whether or not a given constitution’s guarantees are correctly so construed is itself a point of
constitutional law, presumably to be resolved (in case of any doubt) by a judicial act of consti-
tutional interpretation. But then consider what follows if the country’s CST reads the consti-
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tution to settle that question in the affirmative – as have, for examples, the CSTs in South
Africa (Michelman 2005, at 18–23), and Germany (Zeidler 1987, at 506). Every particular
application made by any judge, in any case, of any piece of ordinary law, over the opposition
of any litigant, is potentially laid open to review for constitutional acceptability. But such
contextualized judgments of constitutional compatibility are constitutional matters, the grist
of concrete constitutional review. The result is that no legal issue arising in any case that
comes to court falls outside the nominally restricted ‘constitutional’ jurisdiction of a special-
ized constitutional court. If perfect acoustic separation prevails – if whatever falls within that
court’s competence ipso facto falls outside the competence of any other court – the ordinary
judiciary is out of business.

Of course the designers do not intend any such bizarre result. The question is how they are
to avert it. How are they to secure an all-pervasive influence for the norms of their designedly
transformative constitution, while also paying dues to whatever considerations – of effi-
ciency, effectiveness, or practical politics – drew them in the first place to the idea of acoustic
separation between the two jurisdictions, constitutional and ordinary?

We canvass some possibilities.

4.2 Parallel Legal Systems and Private-law Integrity

The designers could specify that the constitution’s substantive guarantees place no demands
at all on ordinary law or ordinary adjudication; rather, they compose their own, freestanding
code of regulation for the conduct of members of society in relation to each other, wholly
aside from anything ordinary law may have to say. In the terms of a standard, academic termi-
nology, the constitution’s code of substantive guarantees will be ‘horizontally’ applied, but
only ‘directly’ to a defending party’s conduct, and never ‘indirectly’, that is, by forcing recon-
sideration of ordinary law on which a litigating party relies for her claim or defense (Tushnet
2008, at 197; Gardbaum, Chapter 21, this volume). What would then give the constitutional
code its potentially pervasive influence on society would be the sheer range and variety of
types of transactions and relations that its broadly drafted clauses may be taken to reach. (‘No
one shall be subjected to unfair discrimination, or to denial or invasion, without sufficient
justification in terms of the principles of this constitution, of the rights to personal security,
dignity, property, privacy, freedom of expression, religion, thought, or conscience, freedom
of trade and occupation [and so on]’).

Those wishing to complain legally of others’ conduct would choose between resort to the
body of ordinary-law demands on conduct and the body of constitutional demands on
conduct, but never the twain would meet. Does A seek legal relief against B for B’s unautho-
rized publication of embarrassing facts about A, or for B’s apparent deviation from the terms
of an employment contract? A can sue for violation of whatever articles of ordinary private
or regulatory law he believes may address this matter. Alternatively, A can sue for violation
of whatever constitutional provisions he believes may address it. In the first instance, the case
goes to an ordinary court for decision according to the ordinary corpus juris. In the second
instance, the case goes to a specialized constitutional tribunal for decision according to that
court’s readings of the constitutional guarantees and whatever doctrine accumulates around
such readings.

Under such an arrangement, perfect acoustic separation prevails. It does so in a way that
highlights an additional reason, beyond those so far considered, why the maximum achievable
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separation may count as a goal of great importance to some fraction, at least, of a country’s
legal community. In some countries – not all – we find jurists who place a high value on the
internal coherence and autonomy of private (or common) law as such. They conceive of
private law as a self-contained assemblage of trans-political, distinctively legal learning,
insight, method, and craft; and they see this normative assemblage, furthermore, as socially
beneficent, as moving on a curve of progressively informed and refined accounting for the
human rights and interests at stake in typical social conflicts. To those who do thus apprehend
the nature and merit of the private law corpus, a move to expose this corpus relentlessly to
‘improvement’ under pressure from acolytes of a politically engineered constitutional instru-
ment has not at all times and places seemed an unmixed blessing. Worries arise about the
mutilation of a time-tested, evolving, private-law wisdom by an openly teleological, openly
politicized form of ‘constitutional’ argument that always, inevitably, comes down to some
judge’s or lawmaker’s trade-off among clashing interests and claims of rights. Some private
lawyers will call that, unhappily, a ‘constitutional colonization’ of the private law (Van der
Merwe 2000; Michelman 2003, at 431–6; Taylor 2002, at 193, 209).

Ideas of this kind are not everywhere confined to a special band of intensely dedicated
private lawyers. In more or less moderated form, such views may be quite widespread across
a country’s juristic community – reaching even (as we shall see in Section 5) into the dispo-
sitions of the constitutional judiciary itself. With them come attraction to an acoustic separa-
tion between constitutional and ordinary jurisdiction, most radically represented by our
imagined, strict scheme of parallel legal systems. Where constitutional law and private law
can never come into contact, fears of a ruinous invasion or corruption of private law by the
more openly politicized, discursive methods ascribed to constitutional lawyers are held at
bay.

Despite this possible attraction, the parallel-systems model, in its pristine form, is insup-
portable. Assuming such an arrangement could make sense in other ways, it must fall to one,
crushing objection, common to schemes of substantively overlapping, parallel jurisdictions:
forum-shopping. (Compare Scolnicov 2006, discussing overlap of secular and religious juris-
dictions in Israel.) In each case that is brought to court, one party or the other must have the
last word (else the system won’t be operable) as to which judicial house will finally receive
the case. Either the plaintiff’s initial choice governs, or the defendant’s choice to remove to
the other house governs, or some more complicated rule leaves one or the other party with the
upper hand to make the choice that finally governs. So where there is detectable variance
between the expected outcomes under the two bodies of law, which party prevails will depend
on which has that upper hand. Such a prospect would perhaps strike most constitutional
designers as morally and politically intolerable. What is more to our point, though, is that
such an arrangement blatantly fails to carry out the project of a pervasive, transformative
influence for the constitution’s substantive guarantees.

South Africa provides a clear example. In a series of cases, South Africa’s Supreme Court
of Appeal (SCA), the head court of that country’s ordinary judiciary, chose to base its judg-
ments strictly on ordinary law, expressly disclaiming any sort of reference to or influence
from substantive constitutional law, even when constitutional law would have supported
identical case outcomes. The SCA apparently expected that its judgments, thus based and
explained, would be final, proof against review by a Constitutional Court whose jurisdiction
is restricted to constitutional matters (Michelman 2005, at 16–23). The Constitutional Court
emphatically disagreed. ‘There are not two systems of law,’ declared that court in response,
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‘each operating in its own field with its own highest court. There is only one system of law.
It is shaped by the Constitution which is the supreme law, and all law . . . is subject to consti-
tutional control.’ (Pharmaceutical Manufacturers Association, para 44; compare Scolnicov
2006, at 734–5.)

Plainly enough, the Constitutional Court was determined to ensure that all law in South
Africa, potentially in all applications, is exposed to sustained, reformist pressure from the
Constitution’s substantive principles and values. That is why the Court rejected the nascent
scheme of parallel legal systems envisaged by the SCA. Constitutional designers might try to
satisfy the Constitutional Court’s concern (and fix the forum-shopping problem) by includ-
ing a stipulation that a case goes to the constitutional system whenever any party so chooses.
Such a cure, however, would only start up other grave objections. On one side of the divide,
resentment and resistance from the ordinary judiciary would be certain. (Compare Scolnicov
2006, at 740.) On the other side, the constitutional judiciary would be thrust into the position
of creating, on the basis of necessarily vaguely worded constitutional clauses, what would
have to be, for all intents and purposes, a comprehensive body of ordinary and private law
(Barak 2001, at 30–31). But that is work for which, by the standard argument in support of a
specialized CST, those chosen for service on the constitutional tribunal will not necessarily
be well suited and prepared, and for which at any rate they lack the requisite time and energy.

Is there some other way to accommodate pursuit of transformative constitutionalism with
a worthwhile measure of acoustic separation between constitutional and ordinary jurisdic-
tion?

4.3 Semi-concretized Detached Review

Constitutional designers, intent on maintaining separation between constitutional and ordi-
nary jurisdictions, might decide to equip a single, constitutional court with the sole power to
conduct detached (‘abstract’) reviews of statutes, or portions of statutes whose constitution-
ality is doubted by any applicant to the court or sua sponte by the court itself. (A ‘detached’
review is a review disconnected from any pending case.) Judgments of incompatibility issued
by the court would stand as statutes (‘erga omnes’) to ordinary adjudicators. With a view to
ensuring proper effectuation of constitutional values throughout the law and all its applica-
tions, claims and judgments of incompatibility might be framed as concretely as an applicant
or the court might choose. (‘Sections abc and xyz of the Civil Code are constitutionally unac-
ceptable insofar as they may be read, separately or in combination, to permit eviction of any
person from immovable property occupied by that person as his or her home, as the means of
collecting or satisfying any unsecured indebtedness.’) In this way, even common law may be
brought under detached review. (For ‘sections abc and xyz of the Civil Code’, substitute ‘the
common law governing evictions, contracts, debt-collection, and execution of judgments’.)

Such schemes – of semi-concretized, detached review – are not unknown in practice.
(Sadurski 2005, at 6–8, 11–12, describes such a use of detached review in some countries of
central and eastern Europe.) They may take the form of a pronouncement of ‘partial nullity’
of a statute, owing to the omission of some reservation or limitation that would have barred
a certain, constitutionally intolerable ‘particular application’ of an otherwise acceptable law
(Zeidler 1987, at 509). Or the constitutional court, acting ‘abstractly’, outside of any pending
adjudication, may be authorized to hand down binding interpretations of statutes (Sadurski
2005, at 11–12), achieving a similar effect.11
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Authorization of semi-concretized, detached review appears to bestow upon the constitu-
tional court what is to all intents and purposes a share of the country’s legislative power, and
may meet resistance on that ground (Sadurski 2005, at 8–10). This practice does, however,
go some distance toward achievement of acoustic separation. Judicial judgments regarding
constitutionality emanate only from specialists in the field, working at it full time, chosen
with a view to whatever sorts of political or value-oriented skills, sensibilities, and commit-
ments – and whatever sorts of public eminence or distinction – are deemed requisite for
constitutional as opposed to ordinary adjudicators. No mere ordinary court is invited to rule
on constitutional questions or impose its authority on the parliament or the executive. No
strange skills and habits of judicial precedent-following are imposed on ordinary judges unac-
customed to them (beyond the requirement to heed the constitutional court’s abstract rulings
just as if they were statutes), but neither does there arise any clutter of conflicting constitu-
tional rulings from sundry, headstrong courts.

It seems, then, that adoption of semi-concretized, detached review allows for some worth-
while approach to acoustic separation, while at the same time responding to demands for
insinuation throughout the law of the constitution’s transformative constitutional principles,
leaving no particle of ordinary law exempt from a kind of constitutional muster. This system
faces, however, a serious objection: it is, in effect, a crippled form of incidental (live-case),
concrete review. The questions to be decided are more or less concretized, as applicants or
the court may propose on the basis of their own, novelistic efforts of social imagination: such-
and-such a fact configuration is thought to be sufficiently frequent, likely, and/or constitu-
tionally salient as to merit a ruling. But why rely solely on such exercises of armchair
speculation to set the agenda for the authorized constitutional interpreter? Why not let social
life itself – or, in other words, the cases as they really come along – help set the agenda? Of
course, letting the cases set the agenda means enlisting the ordinary, trial-level judges in the
work of constitutional review (and to that extent relaxing separation), at least to the point of
relying on them to decide when applications of ordinary law demanded in pending cases are
sufficiently constitutionally questionable to require clearance from the constitutional tribunal.

The modified, detached-review scheme thus turns out to be in no respect better, and in
obvious respects worse, than a scheme of concrete review by the constitutional tribunal, upon
referral of questions of constitutional compatibility as they incidentally present themselves to
ordinary courts in active litigation contexts. But a choice to move, then, to a referral scheme
involves its own instability. Such a choice must presuppose both the ability and the readiness
of the ordinary courts to play their part in making referrals as occasion requires. (Ferreres
Comella 2004a, at 470–71, reports doubts about satisfaction of this condition in some
European countries.) But once given the assumption of capable and cooperative ordinary
courts, there seems little reason to stop short of authorizing those courts to deal fully, them-
selves, with incidentally arising questions of constitutional compatibility – subject, of course,
to available review and correction by the system’s CST.

Such an arrangement totally solves the problem of how to radiate the constitution every-
where without sidelining the ordinary judiciary. It may have further advantages. Such a
scheme might meet less resistance from the ordinary judiciary than would a scheme for a CST
monopoly on constitutional review powers. (Kühn 2004, at 553–8, and Sadurski 2005, at
20–25, 43, describe hostility of ordinary courts in central and eastern Europe to monopoliza-
tion of constitutional review by the specialized constitutional tribunal.) By handing ordinary
judges a share of active responsibility for furtherance of the constitutional project, it might
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help recruit them away from ingrained, oppositionist dispositions and habits of mind (Stone
Sweet 2007, at 89; Kühn 2005, at 228).12 Most simply and obviously, allowance of dispersed
review under a specialist CST averts interruptions of ordinary-court litigation whenever
colorable questions of constitutional compatibility crop up. Error-correction and doctrinal
oversight are obtained, instead, through the smoother-running, less administratively awkward
process of constitutional-compliance review, by the specialist CST, of complete case judg-
ments by ordinary courts. (An obvious, attendant stipulation would be that no lower court’s
finding of unconstitutional action by the national executive or parliament becomes final or
takes effect unless and until approved by the specialist CST.13)

Ferreres Comella (2004a, at 471–4) describes in similar terms an ‘internal pressure’ in
centralized review systems for movement toward decentralization of constitutional review
powers. Inexorably, it seems, the logic of a commitment to pervasive, systemic influence for
substantive constitutional norms moves against strict concentration of constitutional jurisdic-
tion in the CST. Does it move as strongly against restriction of the CST’s jurisdiction to
constitutional matters, so that ordinary-law adjudication lies beyond its reach?

5 DEEPLY COMPROMISED REGIMES

5.1 Germany: The Model of Sustained Tension

In countries where a clear prescription for jurisdictional separation meets up with a prescrip-
tion for system-wide influence for distinctly ‘constitutional’ value-orderings, courts face the
challenge of upholding the tension between the prescriptions, so that each receives its due.
No country’s experience better typifies and represents to the world a response to this chal-
lenge than that of Germany and its Federal Constitutional Court (FCC).

Germany’s ‘dualist’ judicial organization reserves to ordinary courts the selection of the
applicable legal norms, and the determination of their proper application, in cases in civil liti-
gation (Ferreres Comella 2004, at 1717; Grimm 1994, at 292). The FCC exists, within that
structure, as a strictly specialized tribunal in the Kelsen tradition, confined to decision on
questions arising under the Basic Law (Zeidler 1987, at 504; Currie 1994, at 27). The prob-
lem for the FCC comes in honoring this restriction of its competence, in the wake of that
Court’s determination – in its most widely noted, single decision – of the Basic Law’s enact-
ment of a value-ordering to govern the general, civil law, giving rise to the doctrine of ‘indi-
rect third party effect’ (mittelbare drittwirkung) for the ‘rights’ guarantees of the Basic Law
(Taylor 2002, at 202, 214).

In Lüth (1958, at 4–7), the FCC determined that the Basic Law’s rights guarantees have a
double aspect. As specifically worded guarantees (‘subjective rights’), they obligate only the
state and its officials. These clauses also, however, speak – as a ‘fundamental constitutional
decision’ of the German people – for a set of underlying values and principles, an ‘objective
value system’ for the whole of German civic life. The Basic Law’s value-orderings must,
accordingly, ‘influence the civil law’ throughout, obligating ordinary judges to construe and
apply the background-law provisions of the Civil Code always ‘in its spirit’ and never ‘in
contradiction with’ it. Correspondingly, it becomes the duty of the FCC, as guardian of the
Basic Law, authorized to hear ‘constitutional complaints’ against any and all official failures
to observe its requirements, to ‘check whether [an ordinary court’s disposition of a civil case]
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has rightly assessed the scope and effect of the fundamental rights in the sphere of civil law’.
As a result, even as every dispute in litigation between private individuals remains at all times
‘substantively and procedurally a civil legal dispute’ governed by civil (ordinary) law, every
resolution of a civil case by an ordinary court is potentially ‘subject to constitutional review’
by the FCC (Grimm 1994, at 277). The resulting dilemma for the FCC – which, as a
Kelsenian specialized constitutional tribunal, is not supposed to displace the ordinary judi-
ciary as adjudicator of ordinary civil cases, or as final authority regarding the meaning and
application of the civil laws – is evident (Grimm 1994, at 277–8, Rinken 2002, at 276–7).

The FCC quite visibly strives to avoid presenting itself as a ‘super [ordinary] court’
(Zeidler 1987, at 524), even as it also must oversee constitutional observance by the ordinary
courts construing and applying ordinary, background law. Thus, the FCC focuses on so-called
‘general clauses’ in the Civil Code – those places where the Code resorts to open-ended stan-
dards such as ‘good faith’ and ‘good morals’ to decide legal consequences in private disputes
– as the preferred entry-ways for constitutional value-orderings into the civil law (Lüth at 5,
9–10; Eberle 2002, at 300). Where a constitutionally satisfactory solution is unobtainable
under some plausible judicial gloss on a general clause or other Civil Code provision, the
Court suspends judicial proceedings, pending legislative remedies (Taylor 2002, at 206–07).
The Court disclaims any power to impose what it finds to be the all-things-considered best or
correct interpretation of disputed civil-law provisions, ruling only on whether a specifically
challenged application is subject to insuperable, constitutional objection (Zeidler 1987, at
511). And even there, the Court avowedly refrains from imposing debatable constitutional
limits on ordinary adjudication, restricting itself to decision on whether a challenged civil-law
application by an ordinary court is in apparent, complete defiance of the Basic Law values –
shows a ‘fundamentally incorrect opinion’ or a ‘complete misunderstanding’ of the Basic
Law’s possible bearing on the case (Zeidler 1987, at 524; Grimm 1994, at 292–3).

Such postures of relative deference toward ordinary-law construction by ordinary courts,
in ordinary civil litigation – straining to leave the ordinary judiciary with ‘the last word’
(Eberle 2002, at 30) – are described as typical of European, Kelsenian ‘constitutional’
tribunals (Ferreres Comella 2004b, at 1717–20). Observers appear to disagree about how far,
in the German case, the FCC’s efforts toward compliance with jurisdictional separation have
any final effect on the judicial division of labor. In the eyes of some, the Lüth commitment to
indirect third-party effect of constitutional guarantees, enforceable against allegedly aberrant
ordinary judges by the procedure of constitutional complaint to the FCC, results, inevitably,
in a ‘radical departure’ from acoustic separation and a thorough ‘constitutionalization’ of civil
law (Garlicki 2007, at 46–51). For others, the FCC’s express and sustained attention to juris-
dictional boundaries, girded by the evident practical impossibility of comprehensive supervi-
sion of civil-law development by the FCC, and also the FCC’s need to maintain harmonious
relations with the ordinary judiciary, results in an over all credible practice of self-restriction
by the FCC to a form of ‘reasonableness review’ of the outside constitutional acceptability of
ordinary adjudications (Tushnet 2008, at 222–4; Tushnet 2003, at 86–7).

5.2 South Africa: A Different Path to the Compromised Model

The FCC’s deployment of the constitutional complaint device in Germany represents (in our
depiction) a judicial workaround of the problem posed by simultaneous, colliding commit-
ments to (i) a system-pervading influence for the objective order of values represented by the
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Basic Law’s provisions on fundamental rights, and (ii) the institutional forms of jurisdictional
acoustic separation, implying exclusion of the constitutional judiciary from ordinary-law
domains (Taylor 2002, at 202). In South Africa, a like experience of collision has been met,
in part, by express relaxation of a set of initial, textual prescriptions for strong acoustic sepa-
ration.

The Interim Constitution, in force from 1994 to 1996, not only restricted the Constitutional
Court’s adjudicative competence to ‘matters relating to the interpretation, protection and
enforcement of the provisions of this Constitution’ (Constitution of South Africa, 1993, 
s 98(2)), it reciprocally excluded the Appellate Division of the Supreme Court (‘AD’) – as the
head tribunal of the ordinary judiciary was then named – from adjudication of ‘any matter
within the jurisdiction of the Constitutional Court’ (s 101(5)). Almost certainly, that exclu-
sion spoke for mistrust, on the part of some drafters, of the old-order judiciary’s commitment
to the values of the new Constitution (Lewis 2005, at 510). Interestingly, for our purposes,
the exclusion has also been explained, in somewhat opposite terms, as a concession to the AD
– a device for securing the AD’s continuing status as a top-ranking court of final instance, the
thought being that a court that would never deal with constitutional questions could never be
overruled or outflanked by a Constitutional Court dealing only with such questions (Spitz
2000, at 194).

Looking back, we can see that any such aim for an acoustic separation of the two juris-
dictions was headed from the start toward instability. The Interim Constitution – surely under
influence from the German example – expressly codified a commitment to a system-wide
infiltration, through indirect horizontal application, of the objective value-orderings repre-
sented by its bill of rights (Du Plessis; Carmichele). By command of section 35(3), ‘in the
interpretation of any law and the application and development of the common law and
customary law, a court shall have due regard to the spirit, purport and objects of [the Bill of
Rights]’. Since any challenge to the adequacy of lower-court compliance with that express,
constitutional directive, in any given case, would obviously qualify as a ‘matter relating to the
interpretation . . . and enforcement of [the] Constitution’, all such challenges would evidently
fall within the jurisdiction of the Constitutional Court – and, hence, by force of section
101(5), would fall outside the competence of the AD. And since there could be no case in
which such a challenge might not possibly be presented to the Constitutional Court, by appeal
or on referral (Interim Constitution s 102), there loomed the possibility of an AD more or less
totally stripped of jurisdiction. The Constitutional Court (Du Plessis) found a way out of the
box: the AD surely fell within the class of courts (‘any court’) commanded by section 35(3)
to exercise due regard for the Bill of Rights in all interpretations and applications of law, and
that command to the AD must, therefore, qualify the apparent exclusion of the AD from
constitutional jurisdiction by section 101(5). 

The lesson of this contretemps was not lost on the drafters of the ‘final’ Constitution of
1996. They took care to correct the design error of 1993, by providing (s 168(3)) that ‘the
Supreme Court of Appeal (SCA) [as the old AD is now renamed] may decide appeals in any
matter’ and ‘is the highest court of appeal except in constitutional matters’. And while the
Constitutional Court is still nominally confined to ‘constitutional matters’ (s 1673(b)), the
inclusion (s 39(2)) of a virtual repetition of the indirect-horizontality command of Interim
Constitution section 35(3) – along with a new clause (s 173) expressly confirming in the
Constitutional Court, along with other courts, the inherent power to develop the common law
– makes clear that there is now no case over which the Constitutional Court is formally barred
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from assuming final control, with a view to ensuring that all the applications of law in that
case comport with the ‘spirit, purport, and objects’ of the Bill of Rights (Michelman 2008, at
18–21). Thus, as a practical matter – if not, strictly speaking, as a formal one – the walls of
acoustic separation etched into the initial constitutional blueprint have come down under
pressure from the idea of a socially transformative, constitutional bill of rights.

Informed participants in South African juridical affairs quite well understand that such is
the case (Lewis 2005, at 513–19). It is not the whole story, though. At least equally striking
is the manner in which the Constitutional Court, although in reality free to take up any appeal
it may choose, has internalized the attractions of jurisdictional specialization and sua sponte
implements them.

Granted, says the Court, it is a constitutional requirement that both the application and the
development of South African general background law – its common law – be brought and
kept in harmony with constitutional value-orderings; yet common law development ought
also to be ‘appropriate for the common law within its own paradigm’. Common law doctrines,
the Court observes, tend to be composed of multiple moving parts – such as duty, wrongful-
ness, intentionality, privilege, justification, remedy. Often, when the pre-constitutional
common law’s treatment of a problem is found to require an update, a trained common lawyer
will be able to perceive the possibility of several different doctrinal entry points for making
the needed adjustment, any one of which might satisfy the Constitution and so preserve the
unity (in that sense) of the entire law of South Africa (compare Taylor 2002, at 213–14,
describing German views). In these cases, the Constitution – as some might say – runs out
before all the available legal-doctrinal options are resolved. And the choice, then, among
constitutionally satisfactory common-law resolutions, ought to be shaped by considerations
having to do with which choice would be most ‘beneficial for the common law’ when
regarded as an identifiable, bounded component of South African law, organized internally
by its own logic or ‘paradigm’ (Carmichele, paras 55–6).

Deciding among such constitutionally acceptable choices is, therefore, normally and prop-
erly business in which the SCA, not the Constitutional Court, should take the lead. The
Constitutional Court implements this view through discretionary exercise of its powers of
docket control – typically, by refusing leave for direct access, or for direct appeal from trial-
level decisions, before litigants have exhausted their remedies (so to speak) in the ordinary
judiciary, including the SCA (Michelman 2003, at 440–41; Michelman 2005, at 6 n. 2).
Judges whose decisional writ cannot outrun the Constitution see fit, in such cases, to hand the
laboring oar to others to whom the Constitution has ostensibly assigned a broader jurisdic-
tional competence. Thus does the Constitutional Court construct for itself a way to pay its
respects to the Constitution’s express directive to confine itself within a less-than-plenary,
‘constitutional’ jurisdiction. The eventual result, in practice, may be a close approximation of
the German regime of CST oversight of indirect horizontal application of constitutional prin-
ciples by the ordinary judiciary.

5.3 Canada: A Counter-instance?

Germany and South Africa have been serving, for us, as instances of constitutional designers
playing with institutional forms, with an eye to the accommodation of colliding commitments
to pervasive, substantive constitutionalism, on the one hand, and to separation of constitu-
tional and ordinary jurisdictions, on the other. (In both instances, our ‘designers’ have
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included judges engaged in constitutional-legal construction, within leeways charted by
constitutional texts.) We have found, in these two instances, a broad convergence of solu-
tions, worked out of entirely distinct formal/textual dispensations.

Now, it hardly seems that Canada can possibly present a comparable case. Utterly non-
controversially, Charter jurisdiction accrues widely to Canada’s ordinary courts. Conversely,
Canada’s CST – the Supreme Court of Canada (SCC) – is a generalist court. There is, simply,
no Canadian constitutional commitment to acoustic separation, to be played off against any
commitment the courts might find to a pervasive, ‘horizontal’ effect for Charter values
(Taylor 2002, at 214). Our interest in the Canadian instance arises from precisely this absence
of any ostensible concern about acoustic separation, on the part of constitutional authors. We
look briefly to see whether separationist ideas have, nevertheless, seeped into the jurispru-
dence, as if such ideas were a force of nature.

In Canada, Charter guarantees are construed to impose their obligations on ‘state’ actors
only; they do not speak directly to controversies between private parties, in which no ‘act of
government’ is involved (Dolphin Delivery, para. 39; Local 558, para. 19).14 But, of course,
courts in common law systems are responsible, on a continuing basis, for interpreting and
developing the common law in response to changes in ‘social conditions and values’ (Hill,
para. 91). And because the Charter undoubtedly figures as a major statement of ‘the funda-
mental values which guide and shape [Canadian] society’, courts engaged in common law
adjudication not only ‘ought’, they ‘must’, conduct this work ‘in a manner consistent with the
fundamental values enshrined in’ the Charter (Dolphin Delivery, para. 39; Hill, para. 20;
Local 558, para. 91). The ostensible result is a virtual Canadian reproduction of the German
doctrine of ‘radiating effect’ – with the subtle difference that, in Canada, the effect comes
through the ordinary judicial duty to keep the common law attuned to societal values (of
which the Charter is deemed a definitive voice), whereas, in Germany, the effect comes via
positive mandate from the Basic Law.

Just as, in Germany, the enforcer of the radiating effect is the FCC, so, in Canada, the
enforcer is the SCC. But there we meet a difference. As a ‘specialist’ court confined to deci-
sion on constitutional matters, the FCC is under pressure to maintain and respect a division
between constitutional and ordinary jurisdiction, and hence between constitutional and ordi-
nary (private) law. On some accounts, at least, the FCC’s mode of compliance has been to
treat the private law corpus as a relatively autonomous body of doctrine, upon which the
Basic Law, a distinct body of doctrine, imposes a set of abstractly conceived values that strike
the private law corpus around the edges, so to speak, but otherwise leave it unmolested –
demanding only that private-law solutions reflect some ‘reasonable understanding of
abstractly stated constitutional norms’ (Tushnet 2008, at 222–3).

In Canada, the generalist SCC comes under no comparable pressure to differentiate a
private law value-system or ‘paradigm’ from that of the Charter. Might we, nevertheless,
detect in that Court’s judgments – as we do in those of the South African Constitutional Court
– some sign of a glance in that direction? Considering whether the common law of libel
required refurbishing in the light of the Charter’s free-expression principle, the SCC
described Canadian libel law as ‘a carefully crafted regime which has functioned fairly for
the media and complainants for many years’ (Hill, para. 138, internal quotation marks omit-
ted). The SCC has written, more generally, of ‘a host of legitimate interests’ protected by the
common law but ‘not engaged by the Charter’, and of a resulting need to ‘weigh’ Charter
values ‘against’ the ‘principles which underlie the common law’ (Local 558, para. 21; Hill,
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para. 97). At least as pronounced in the judgments, however, has been a contrary idea: that
courts, when choosing among plausible, alternative common law solutions, must seek out the
one that ‘best balances the interests at stake in a way that conforms to the fundamental values
reflected in the Charter’ (Local 558, paras. 37, 65).

The SCC thus speaks for the unity of Canadian law, under strong guidance from Charter
values. Granted, the Court’s judgments warn repeatedly against Charter-instigated common
law modifications that are excessively drastic or ‘major’, or that overturn doctrines that have
long been considered settled (Local 558, para. 16). They do so, however, out of an expressed
concern for ‘the … balance between judicial and legislative action’ (Hill, para, 85), not for a
‘balance’ between distinct and colliding sets of constitutional and private-law values.
Comparing the Canadian with the German and South African instances, we might infer (on
slight evidence) that private-law autonomy – the impulse to insulate private or background
law from the full blast of constitutional values – is in some degree a product of a country’s
choices regarding judicial organizational structure; or we might (on evidence no stronger)
infer the converse.

NOTES

1. There is no conceptual necessity that this be so. We can easily conceive of provision for dispersed review in a
multi-peaked system of ordinary courts, in which the buck stops at any of the respective top courts of the vari-
ous divisions of the ordinary judiciary, depending on which division received the case at initial entry. The obvi-
ous practical objection to such a scheme is that these multiple supreme courts ‘are not well placed to generate
a consistent [constitutional] case law that resolves the interpretive conflicts that lower courts create’ (Ferreres
Comella 2004a, at 466; Favoreu 1990a, at 109; Favoreu 1990b, at 45).

2. For the original use of the idea of acoustic separation in legal studies (somewhat distant from our use of it here),
see Dan-Cohen 1984.

3. Of course, this notional reconstruction does not describe with full accuracy the reasons behind any concrete,
historical instance of choice for the ‘Kelsenian’ model. In some cases, as recently in central and eastern Europe,
the choice may hardly have been considered in these terms at all (Sadurski 2009, at 1–4).

4. Contingencies of local constitutional culture might swing that argument the other way. ‘Political’-looking
constitutional courts may lack access to ‘moral capital that ordinary courts may have accumulated as impartial
interpreters and observers of the law’ (Ferreres Comella 2004b, at 1728).

5. A special ‘constitutional’ court, sitting distinctly outside the institutional subsystem of ordinary courts, need
not be strictly confined to application of that specific body of law called ‘the constitution’. The ‘constitutional’
tribunal may, for example, have exclusive powers to supervise elections under applicable statutes, or to handle
criminal prosecutions of high state officials (Ferreres Comella 2004b, at 1707).

6. Where the going system of ordinary courts should happen to be multi-peaked, it may further be the case that
no extant ordinary court can qualify as the obvious candidate for CST status (Cappelletti 1989, at 143).

7. The widely questioned use in the United States of a ‘state action’ rule to limit the horizontal effect of consti-
tutional guarantees is frequently explained (if not necessarily approved) as a judicially developed anti-poach-
ing device, where legislative competence in the fields of family and background-private law is understood to
be reserved to the legislatures and common-law judiciaries of the several states, away from central-government
authorities (barring significant interstate or transnational entanglements) (Kumm and Ferreres Comella 2005,
at 270–71, 273–6; Tushnet 2008, at 198; id. at 183 n. 59, 184–5, presenting and questioning this account).

8. See, e.g., Constitution of South Africa s 2 (‘This Constitution is the supreme law of the Republic; law or
conduct inconsistent with it is invalid, and the obligations imposed by it must be fulfilled.’).

9. The distinction has assumed some salience in debates over the distribution of constitutional jurisdiction.
Garlicki (2007, at 58–9, 65–6) describes conflicts between constitutional and ordinary courts, in Poland and
elsewhere, over possession and exercise of the refusal-to-apply power, where the constitutional tribunal
concededly holds the sole authority to nullify statutes. Sadurski (2005, at 7; 2009, at 12) reports dissatisfaction
with systems in Poland and Hungary that limit constitutional-review tribunals to passing on the validity of the
law or the rule ‘itself’, leaving no recourse against a constitutionally objectionable application of a law. The
distinction is invoked in sundry other contexts as well. Stone Sweet (2003, at 257–8), recalls use of it by 20th-
century French theorists to reconcile US-style judicial review with French separation-of-powers theory.
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Jackson and Tushnet (2006, at 466), use it to describe so-called ‘hybrid’ systems of judicial review, character-
istically Latin American, in which ordinary courts have the refuse-to-apply power but only one court has the
invalidation power.

10. When strong stare decisis effects are accorded to a pinnacle court’s case-by-case findings that pieces of ordi-
nary law are incidentally incapable of application without unacceptable setback to constitutional requirements,
the results may be hard to distinguish from those that would flow from judicial judgments of total or partial
nullification issued by that court (Kelsen 1942, at 189; Stone Sweet and Shapiro 2002, at 370–72; Sadurski
2005, at 46, 50).

11. National systems appear to differ with regard to the authority of constitutional courts, when acting on referrals
from ordinary courts, to issue so-called ‘interpretive rulings’, in which ‘a decision on the constitutionality of
law is taken not in absolute terms but in relation to a particular interpretation [or application] of the provision
at issue’. Exercises of the latter sort of power are contentious in some places. Garlicki (2007, at 54–7, 59, 65–6),
reports disputes in Italy and Poland over whether ‘interpretative’ (i.e., contextualized) rulings of the
Constitutional Court have a binding – as opposed to a merely persuasive – effect for the ordinary courts.

12. It has been suggested that the likelihood of such a benign effect may depend on whether ordinary superior judges
are recruited from the ranks of the career-bureaucratic judiciary or from among legal academics and practitioners.
See Kühn (2005, at 237–8) contrasting, in this regard, Poland with the Czech Republic and Slovakia.

13. See, for example, Constitution of South Africa s 172(2)(a).
14. Application of the reservation for cases involving ‘acts of government’ gives rise to a complex and puzzling

body of doctrine (Tushnet 2008, at 201–13), which need not concern us here.
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17. Constitutional experimentation: rethinking how a bill
of rights functions
Janet L. Hiebert

Legal and political scholars are curious about how recently adopted bills of rights in Canada,
New Zealand, the United Kingdom, the Australian Capital Territory (ACT) and the
Australian state of Victoria conceive of the project of rights protection. In choosing to adopt
a bill of rights, these Westminster parliamentary systems have set aside constitutional ortho-
doxy, which presumed the necessity of having to make a stark choice between parliamentary
supremacy and granting courts authority to determine the validity of legislation where rights
are implicated.1 They have charted a new path that neither emulates the European post-war
reliance on constitutional courts based on the German model, nor accepts judicial monism
associated with American-style judicial review, despite its being said to have provided ‘the
inspiration for the rights-protecting constitutions of liberal democracies throughout the
world’ (Weinrib 2006, 84).

Like more conventional approaches, these new bills of rights codify rights that are used to
assess legislation and executive actions, and authorize judicial review to evaluate whether
state actions are consistent with protected rights. Yet, at the same time, they distinguish the
concept of judicial review from the idea that courts have final authority to determine the legit-
imacy of state actions where rights are implicated. In so doing, they accept the legitimacy of
legislative dissent from judicial rulings, which is possible by conceiving of the scope of judi-
cial power as more limited than in the United States (where American courts consider them-
selves, and are considered by most, as the ultimate authority on constitutionality).2 With the
exception of Canada, these new bills of rights require that the determination of remedies for
rights violations occurs in the political rather than judicial arena (and in Canada, although
courts have power to grant remedies that include the invalidation of legislation, most judicial
decisions can be set aside on a temporary but renewable basis, through ordinary legislation).
These bills of rights also conceive of rights protection as being a more complex project than
reliance on judicial review, and envisage rights-based scrutiny of proposed legislation by
public and political officials. Consequently, judicial review constitutes neither the first nor
the last stage when assessing whether legislation is consistent with rights, but instead repre-
sents a later and penultimate stage.

These bills of rights contradict three core premises of the United States Bill of Rights as it
has evolved: that courts have exclusive responsibility for interpreting rights and determining
whether the actions of public and political officials contravene what is permitted by a bill of
rights; that judgment about rights has the force of a constitutional or extraordinary law in that
it cannot be altered through ordinary legislative means;3 and that a bill of rights requires judi-
cial power to grant remedies that can include setting aside inconsistent legislation. These
differences have led scholars to characterize these bills of rights as constituting an alternative
approach, referred to as the Commonwealth model (Gardbaum 2001), hybrid approach
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(Rishworth 1995, 4; Goldsworthy 2003, 483), weak-form model (Tushnet 2008), or parlia-
mentary rights model (Hiebert 2004, 1963).

One way to understand variations in this model is to situate each jurisdiction on a contin-
uum distinguishing what has long been considered as constituting two rival poles: at one end,
parliamentary supremacy, where parliament’s judgment on matters involving rights is final,
and at the other end, the American practice of judicial supremacy, where courts’ judgment on
constitutional rights is paramount (Gardbaum 2001, 710).4 On this conceptual continuum,
New Zealand would occupy a spot closer to the end of the parliamentary supremacy pole and
Canada a spot fairly close to the judicial supremacy pole associated with the United States.
Australia would be situated reasonably close to New Zealand and the United Kingdom some-
where between Australia and Canada.

But scholarly interest goes well beyond how to characterize these bills of rights. One obvi-
ous question is why would political leaders in these parliamentary systems support such a
radical reorientation of governing principles, particularly given that these reforms represent
possible constraints on their own powers?5 A second question, which tends to attract coun-
try-specific assessments, is what jurisprudence is emerging? A third question is: do these bills
of rights actually carve out a unique space that resembles neither parliamentary supremacy
nor judicial supremacy? Another way to frame this question is: how stable is this model
(Tushnet, 2008)?

This chapter asks a different question: how does this new model conceive of the function
of a bill of rights? This question is explored through recurring debates about the nature of
judicial power and the institutional relationships these bills of rights are said to foster. First,
authorizing a weaker form of judicial review and recognizing that remedies for negative judi-
cial rulings can be delayed or are not forthcoming at all, has encouraged scholars to reassess
the relationship between judicial review and the broader rights project these bills of rights
represent. Second, the ideas that legislative decision-making processes should involve judg-
ment about rights and that judges are not the only actors responsible for interpreting rights,
have challenged scholars to reassess the role of legislatures in terms of rights protection.
Third, the possibility for legislation to prevail in the face of a negative judicial ruling has
generated questions about the balance this model strikes between political and judicial
responsibility, and how the resolution of inter-institutional disagreements is conceived. These
debates will be examined in Section 2. First, a brief discussion is warranted of the genesis of
this alternative model for a bill of rights, which from hereon will be referred to as the
Parliamentary Rights Model.

1 EMERGENCE OF THE PARLIAMENTARY RIGHTS MODEL

In all of the above jurisdictions, public, political and scholarly debates reflect strong scepti-
cism about the quality of how Westminster-based parliamentary systems have been function-
ing. The dominance of executive governance has challenged traditional assumptions about
parliament’s rights-protecting capacity. The traditional British understanding of how rights
were protected assumed that a bill of rights was not necessary (and, in any event, inconsistent
with the constitutional principle of parliamentary supremacy). Freedom did not require a
fundamental statement of principles operating in the form of higher law, but was thought to
be protected by an independent parliament that could hold the government to account and
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restrain its illiberal intentions and, also, by the common law, where the judiciary protected the
idea that citizens are free to do as they wish, unless the activity in question is expressly
prohibited by law (Bradley and Ewing 2003, 404–05). But these assumptions were based on
19th century practices; a period considered ‘the high-water mark of an independent
Parliament acting as a watchdog of the executive’ when Parliament ‘was a body which chose
the government, maintained it and could reject it’ and ‘operated as an intermediary between
the electorate and the executive’. No longer do these assumptions characterize how modern
parliaments function, in large part because the ‘inexorable growth of the party system and its
attendant discipline has seen the executive increasingly gain control of the House of
Commons’.6

Yet, despite this scepticism about how parliament functions, and the attendant concern for
rights, democratic considerations have outweighed interest in an American-style bill of rights,
where judicial review is conceived of as encompassing the remedial power of allowing the
judiciary to effectively veto inconsistent legislation.

An important turning point in reconciling Westminster-based parliamentary systems to the
possibility of a bill of rights was an innovative idea instrumental in overcoming political
opposition to the then proposed Canadian Charter of Rights. This was the idea embodied in
the notwithstanding clause, which now constitutes s. 33 of the Charter. Although Canadian
judicial power closely resembles the strong form associated with the United States in the
sense that Canadian courts have remedial power that can include setting aside offending legis-
lation, what is different about Canada is that provincial and federal legislatures have the
power to dissent from judicial rulings and set aside their effects (on a temporary but renew-
able basis) by passing ordinary legislation.7 This capacity arises from the inclusion in the
Charter of the notwithstanding clause, a late concession to provincial premiers who, for ideo-
logical and democratic reasons, opposed the idea of assigning courts new power to constrain
parliament, and hoped to mitigate the constraints judicial review might otherwise have on
legislation (Hiebert, 2009).

Beyond its significance in brokering political agreement for the Charter, to other parlia-
mentary systems, the notwithstanding clause introduced the possibility of bridging what had
earlier been thought of as competing and mutually exclusive constitutional paradigms.8

Conceptually, this clause allowed a critical distinction to be made between the practice of
judicial review and the idea that judges’ decisions necessarily displace political decisions
where rights are implicated. This argument about the conceptual importance of the notwith-
standing clause is not meant to suggest that this Canadian innovation precipitated mobiliza-
tion by political leaders in other parliamentary systems to adopt a bill of rights. These
decisions were in response to domestic and international pressures (see, for example, Palmer
1979; Klug 2000; Rishworth 1995; Erdos 2009). Nevertheless, the logic of the notwithstand-
ing clause helped fuel the imagination of a new middle ground, previously assumed not possi-
ble (Hiebert 2009, 119–20). This new middle ground was a blend of British and American
constitutional principles, so as to introduce judicial review but in a weaker or penultimate
form, and thereby preserve the principle of parliamentary supremacy (Gardbaum 2001;
Tushnet 2003; Perry 2003; Goldsworthy 2003).

Yet, despite the subsequent adaptation of the idea of limited judicial review, the ‘genius’
of the notwithstanding clause was not immediately apparent, whether in Canada or elsewhere.
The clause quickly drew disdain from Canadian commentators, and many Canadian consti-
tutional scholars continue to regard this mechanism as being the product of an unfortunate
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compromise, or as a pragmatic and instrumental device borne out of a stalemate, but lacking
any intrinsic merit (Cameron 2004, 141). Some scholars who approve of the notwithstanding
clause also disapprove of the idea of a bill of rights. The notwithstanding clause helps miti-
gate the effects of the Charter, but they consider a bill of rights as an inappropriate way of
conceiving of institutional checks and balances.9 Relatively few scholars who accept the
merits of the Charter also believe the notwithstanding clause has inherent virtue (see, for
example, Weiler 1984; Russell 1991; Hiebert 2002; Albert 2008). Support for the notwith-
standing clause also comes from scholars who embrace the metaphor of dialogue when
analysing Charter developments (Hogg and Bushell 1997; Roach 2001), but their court-
centric assumptions might tempt them to revisit their approval of the notwithstanding clause
if Canadian legislatures were to invoke this power more regularly.10

A majority of Canadian scholars, politicians and public officials consider the notwith-
standing clause inconsistent with a new constitutional order that privileges legal adjudication
over political judgment where rights are implicated (Whyte 1990, 350–51). This scepticism
is influenced by American ideas of constitutionalism and legalism. The idea that a notwith-
standing clause is inconsistent with a bill of rights was made explicit in an address by then
Justice Brennan of the United States Supreme Court to a British audience, when he advised
that the virtue of a bill of rights is to stand as a ‘constant guardian of individual liberty’ and
warned against repeating Canada’s error by including a notwithstanding power (Brennan
1989, 437).

Yet, ironically, while the notwithstanding clause remains unpopular within Canada,11

support can be found in American scholarship for the idea that a bill of rights can validly
authorize legislative dissent from judicial rulings (Tushnet 2000; Kramer 2004; Fisher 1991;
Fisher 1998). Support for this idea can also be inferred from those who lament constitutional
development away from a coordinate approach (Agresto 1984, 119).

The notwithstanding clause has also drawn more interest on the international stage. It is
difficult to pinpoint when this idea gained more currency. Unlike the Canadian Charter
debate, where political participants struggled with the question of how to temper the impact
of judicial authority within the compressed and intensely political terrain of a late spurt of
ongoing constitutional negotiations, and without a comparable model to draw upon, reform-
minded politicians and scholars elsewhere have had the luxury of time and the Charter’s
example when considering the appropriate scope of judicial power. For those who were inter-
ested in a bill of rights, and yet reluctant to displace parliamentary supremacy with judicial
supremacy, the notwithstanding clause represented the possibility of limiting the scope of
judicial power under a bill of rights, so as to constitute what Mark Tushnet has characterized
as weak-form judicial review (distinguished from strong-form judicial review where judicial
interpretations of the bill of rights are final and unrevisable through ordinary legislative
means) (Tushnet 2008, 18–42). The decisions of other parliamentary systems to conceive of
judicial power in more limited terms than in Canada negated the need for an explicit mecha-
nism to reverse the effect of a judicial ruling. Thus, the influence of the notwithstanding
clause was at this level of an idea – allowing for legislative dissent from judicial review –
rather than as a specific power to be copied or adapted elsewhere.

New Zealand was the first jurisdiction after Canada to introduce a bill of rights, which it
did in 1990. Although the Canadian Charter of Rights is said to have inspired the New
Zealand Bill of Rights Act,12 legal scholarship does not suggest that the notwithstanding
clause influenced the design of the NZBORA.13 In New Zealand, the notwithstanding clause
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was considered to represent a minor setback in Canada’s attempt to develop a full-fledged
constitutional bill of rights and, as such, reflected the particularities of the Canadian political
debate rather than a distinct component of a new model.14 Once it became clear there was
insufficient support in New Zealand for a strong bill of rights that would authorize courts to
invalidate inconsistent legislation, a mechanism such as the notwithstanding clause was
considered inadequate. The New Zealand rights debate considered the Canadian Charter,
even with its notwithstanding clause, as too closely resembling the strong form of judicial
power associated with the United States Bill of Rights to be worthy of emulating.15 The New
Zealand Bill of Rights Act authorizes constrained judicial power. Judges are instructed that
wherever an enactment can be given a meaning that is consistent with the rights and freedoms
contained in the bill of rights, this ‘meaning shall be preferred to any other meaning’. But
judges are not formally empowered to rule that other enactments have been impliedly
repealed or revoked or to decline to apply any provision considered to be inconsistent with
any provision in the Bill of Rights.

By the time of the next ‘rights revolution’,16 the United Kingdom’s introduction of the
Human Rights Act, which came into effect in 2000, the notwithstanding clause had become
a more explicit part of constitutional considerations. Political reluctance to formally relin-
quish the principle of parliamentary supremacy had long represented a serious sticking point
for those in the United Kingdom proposing a bill of rights, whether as a home-grown project
or one taking the HRA’s form and incorporating the European Convention of Human Rights
into domestic law. A 1993 Labour policy contemplated use of a notwithstanding mechanism
based on Canada’s notwithstanding power. But as discussion about a bill of rights evolved,
this proposal subsequently disappeared (Wadham 1997, 141–2). The political architects of
the HRA became increasingly aware of how political attitudes to the notwithstanding clause
were evolving in Canada, and concern set in that if the Canadian approach were emulated,
reluctance to use the notwithstanding clause would contradict the spirit of constrained judi-
cial power.17 But at the same time, those developing the HRA also thought it necessary to
diverge from the New Zealand approach, where courts lack the authority to make an explicit
declaration of inconsistency when unable to interpret legislation in a manner that is consis-
tent with the Bill of Rights Act.18 Under the HRA, judges are obliged to interpret legislation
‘so far as possible so as to be compatible with Convention rights’ and where such interpreta-
tions are not possible, the HRA empowers a superior court to make a ‘declaration of incom-
patibility’ if primary legislation cannot be interpreted in a manner that is consistent with
Convention rights. United Kingdom judges cannot invalidate inconsistent legislation, as can
Canadian judges.

Australian political and scholarly discussion of a bill of rights has been significantly influ-
enced by awareness of the experiences and debates in Canada, New Zealand and the United
Kingdom. Australian scholars associate the notwithstanding clause with the idea of
constrained or weak judicial power, considered by many as a desirable way of conceiving of
the judicial role under a bill of rights, and also as a practical way to overcome political and
popular opposition to a bill of rights (Williams 2000; Byrnes et al. 2009). Two Australian
jurisdictions (Australian Capital Territory and Victoria) have statutory bills of rights. As in
the United Kingdom, the conception of judicial power is in limited terms, without a remedial
capacity to declare inconsistent legislation invalid. Consequently, there is no need for a
notwithstanding clause to explicitly reverse a judicial ruling of inconsistency. As in the
United Kingdom, the trigger mechanism for disagreeing with a judicial ruling is different than
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in Canada. Whereas Canadian parliaments have to act assertively to disagree with a court
ruling of inconsistency, by enacting legislation that includes the notwithstanding clause,
United Kingdom and Australian legislatures have to act assertively to give effect to a judicial
ruling, and introduce remedial measures. But the Victoria Charter of Human Rights includes
a notwithstanding clause as a pre-emptive mechanism, described as a way to simplify judi-
cial interpretation. If the legislature invokes the clause, this signals to courts that the Charter
does not apply to the legislation in question and therefore should not be subject to a judicial
declaration of inconsistency (Evans and Evans 2008, 69–70).

2 REVISITING THE FUNCTION OF A BILL OF RIGHTS

The remainder of the chapter focuses on how the parliamentary rights model envisages the
function of a bill of rights and explores recurring debates about the nature of judicial power
and the institutional relationships these bills of rights are expected to promote. First, autho-
rizing a more constrained form of judicial review and allowing for the possibility that reme-
dies for negative judicial rulings can be delayed or not forthcoming at all, has encouraged
scholars to reassess the relationship between judicial review and the broader rights project
these bills of rights represent. Second, these bills of rights conceive of rights protection as
proactive and not simply reactive, and envisage rights-based scrutiny not only by judges but
also by bureaucratic, governmental and parliamentary actors. But this idea of shared respon-
sibility has challenged scholars to reassess the role of legislatures in terms of judgment about
rights. Third, the possibility for legislation to prevail in the face of a negative judicial ruling
has generated questions about the balance this model strikes between political and judicial
responsibility, and how the resolution of inter-institutional disagreements is conceived.

2.1 Reconsidering the Function of a Bill of Rights

As has been discussed, parliamentary bills of rights conceive of the scope of judicial power
in weaker or more constrained terms than in the United States Bill of Rights. Judicial review
in the former is penultimate rather than final,19 does not encompass the power to declare
legislation invalid (Canada is an exception), and bills of rights allow parliaments to lawfully
persist with legislation after courts have declared it is inconsistent with rights.20

But many are sceptical about conceiving of judicial review in limited or constrained terms,
particularly if they consider that the principal function of a bill of rights is to ‘invoke the
machinery of the courts to set binding constraints on political decision making’.21 Questions
asked about this model include: how are rights protected if courts lack remedial power to veto
rights-offending legislation? And what is the purpose of having a bill of rights, if courts
cannot ‘guarantee’ that rights will be protected?22 For those whose preferences are for strong
rights protection,23 parliamentary bills of rights are looked upon as inadequate. Others might
also suggest that they risk jeopardizing the authoritative character of law because of the
capacity for non-judicial actors to influence the scope of rights (Alexander and Schauer
1997). Such questions are understandable from an orientation that assumes that the principal
function of a bill of rights is to allow one institution (the judiciary) to correct the mistakes of
the other governing institutions (the executive and legislature) and to impose binding reme-
dies when executive or legislative decisions restrict rights.
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But the parliamentary rights model treats the function of a bill of rights differently than
does the more conventional model. It conceives of judgment about rights as being proactive,
more fluid, and involving more state actors than reliance exclusively or primarily on judges.
Judicial review, in other words, is but one component of a more complex rights project
(Stanhope 2003).

The parliamentary rights model reflects a philosophy about rights protection that is both
more modest and yet more ambitious than a more conventional model. The modesty is with
respect to claims for remedies. All jurisdictions allow for legislative dissent from judicial
rulings by either pre-empting or setting aside the effects of a judicial ruling (Canada) or by
not formally obliging legislatures to give effect to a judicial ruling (all remaining jurisdic-
tions). Thus there is no promise for corrective remedies for rights violations. In New Zealand,
the United Kingdom and Australia, courts are not authorized to grant remedies apart from
those that arise via judges’ interpretative powers when reviewing legislation. So unless judges
can reinterpret the scope or effects of legislation to ensure compliance with rights, remedial
measures are dependent on political will and action. However, it is necessary to qualify this
statement of modesty when considering Canada. The Canadian judiciary’s remedial powers
are considerably stronger than in the other parliamentary bills of rights and, in practice, their
scope and effects on legislation are almost indistinguishable from those of American courts.
As mentioned above, Canada is situated far closer to the American end of the continuum
distinguishing weak from strong-form judicial review. This position is due in large part to the
constitutional authority of courts to grant strong-form remedies that include declaring legis-
lation invalid, and the willingness of the Canadian judiciary to interpret its role in a robust
manner. But this position is also explained by the emergence of a political culture of legal
compliance, in which governments regularly accept the authority of judicial rulings and rarely
invoke the notwithstanding clause (the federal government has never used this power) or
refuse to revise legislation to satisfy judicial objections. Thus, Canadian political practices
and assumptions greatly undermine the significance of having adopted the notwithstanding
clause as a way of tempering judicial power.

But if the parliamentary model must claim modesty in terms of remedies (Canada, being
the exception), in another sense it is far more ambitious than a more traditional, court-centric
approach. Instead of relying on courts to remedy rights violations that have already arisen,
parliamentary bills of rights reflect the optimistic ambition that new incentives and proce-
dures will encourage public and political officials to consider rights explicitly in their delib-
erations about what constitutes good public policy decisions, and reduce the likelihood of
passing legislation that violates rights, whether done so unknowingly or knowingly. This
attention to rights is expected to accrue from having to fulfil the ministerial requirement to
report to parliament if legislative bills are inconsistent with rights (discussed below) and also
from a strong political incentive to avoid parliamentary and political criticism, expected to
follow upon a decision to introduce rights-offending legislation (Driedger 1977). Some have
characterized this approach as a ‘ground up’ rights culture as distinct from the ‘top-down’
version associated with judicial supremacy (Huscroft and Rishworth 2009). If successful, this
proactive idea suggests a far more comprehensive and systematic approach to rights protec-
tion than a reactive one where protection is limited principally to the infrequent occurrences
of successful constitutional litigation.

In summary, conflicting views about the prudence or desirability of a weak-form model
reflect a debate about how a bill of rights functions, and how judicial review relates to the
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rights project. The more established version is that a bill of rights functions principally as an
instrument to ensure that judicial answers to rights conflicts prevail over political judgment,
and to correct rights problems that have occurred (while also recognizing, implicitly, that
judicial decisions will provide guidelines for future legislative decisions, but without neces-
sarily being mindful of whether this occurs). The parliamentary rights version differs. It is
less inclined to equate judicial rulings with the definitive authority on the legitimacy of legis-
lation. Instead of relying exclusively on courts to resolve contested issues, more emphasis is
placed on the idea of facilitating awareness of how state actions implicate rights at the time
legislative initiatives are considered, framed and evaluated. In short, it places less emphasis
on the idea of correcting rights infringements and more emphasis on how to improve the qual-
ity of legislative decision-making.

2.2 Reassessing the Role of Legislatures in Judgment about Rights

Constitutional commentators have long lamented the institutional division of labour that bills
of rights encourage; specifically, the tendency to look to courts rather than parliament to
resolve contentious issues that implicate rights and divide society. James Bradley Thayer
discussed this danger for the United States more than a century ago (Thayer 1893) and Peter
Russell echoed this concern 90 years later in the Canadian context, warning that the Charter
could transform social and political conflicts into technical-legal questions, for which citizens
and politicians look to courts for answers (Russell 1983, 49).

But another perceived problem with American-style judicial review is not unlike the prob-
lem many associated with Westminster-systems before they adopted bills of rights: the lack
of assurance that public and political officials are sufficiently attentive to rights when devel-
oping and evaluating legislation. The concern with the American approach arises from its
heavy reliance on judicial review to resolve conflicting views of constitutional norms, result-
ing not only in the concerns Thayer addressed, but also in dependence on a ‘constrained’
body that can offer, at best, partial and delayed remedies (Rosenberg 1991). Only a fraction
of legislation will actually be litigated and thus if legislatures pass rights-offending legisla-
tion, very little of this will result in explicit judicial censure. In short, reliance only on judi-
cial review would not change the fact that the majority of legislation is unchecked in terms
of its consistency with rights. Many American scholars have argued for more political and
popular engagement with rights to address perceived problems with a court-centric (and for
some overly formalistic) interpretation of rights. For example, Mark Tushnet argues for a
more ‘populist constitutional law’ that leaves ‘a wide range open for resolution through prin-
cipled political discussions’ rather than equating judicial rulings with strict constitutional
requirements (Tushnet 2000, 185); Larry Kramer calls for an earlier tradition of popular
constitutionalism to recognize ‘the democratic pedigree and superior evaluative capabilities
of the political branches’ (Kramer 2004, 220), and Cornelia Pillard argues that the executive
branch should refrain from casting judicial constitutional doctrines as ‘exhaustive of the
Constitution’s normative scope’.24

Parliamentary bills of rights respond to the concern for political engagement with constitu-
tional principles by making it difficult for government to pass legislation without considera-
tion for or awareness of its implication for rights. A key consideration for many reform-minded
politicians and constitutional scholars in Westminster systems has been whether and how a bill
of rights can improve rights sensitivity in legislative decision-making.25 Unease with both
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rival approaches, and the realization that a blend of Westminster and American constitutional
principles is indeed possible, encouraged broaching a bill of rights as an exercise in constitu-
tional engineering: an attempt to construct a rights project to change political and bureaucratic
behaviour.

This way of looking at constitutional reform was evident in early Canadian debates about a
bill of rights, when a statutory bill of rights was viewed as a good way to augment parliament’s
rights-protecting capacity.26 However, a different set of political incentives drove the Charter
debate two decades later, and emphasized nation-building objectives instead.27 But in subse-
quent developments, explicit consideration that a bill of rights could improve legislative
processes became a more important part of bill of rights debates. In New Zealand, support for
a bill of rights grew out of concerns about checking executive dominance (Rishworth 1995)
and former opponents of a bill of rights began to argue in favour of this radical reform (Palmer
1992, 51–70). When it became apparent that an entrenched bill of rights was not a viable
option, then Prime Minister Geoffrey Palmer decided to adapt the Canadian practice of having
the executive review bills in terms of their consistency with protected rights and report to
parliament, which he saw as serving two useful functions: ‘First, to ensure that the internal
mechanisms of government addressed the issues seriously and with full legal analysis and
second, that the political consequences of breaching the standards were brought to the fore’.28

The idea of using a bill of rights to improve legislative decision-making in this way was also
important in rights debates in the United Kingdom.29 United Kingdom politicians have
claimed the benefits of political rights review in no less profound terms than the potential to
transform political culture. As Lord Falconer stated in 2004, ‘we didn’t bring in the Human
Rights Act to get a litigation culture. We brought it in to get a human rights culture’ (Falconer
2004). This idea was also prominent in Australian bill of rights debates,30 where proponents
have optimistically touted the potential of a bill of rights to prevent ‘human rights problems
arising in the first place’ by ‘improving the work of government and Parliament in the making
and application of laws and policies’ (Williams 2006, 893).

All of the parliamentary jurisdictions discussed here have adopted a requirement that
parliament be apprised if the relevant minister is unable to report the bill is compatible with
rights (some jurisdictions require compatibility reports as well). This precipitates regular
assessments of legislative initiatives by the government’s policy and legal advisors.31

Proponents envisaged this practice of political rights review would enhance bureaucratic and
political awareness about how legislation implicates rights; encourage political ministers to
think long and hard about the merits of introducing rights-offending legislation (largely
because of anticipated criticism of the introduction of rights-offending legislation); and
increase parliament’s attention to the rights dimension of legislation and augment its willing-
ness to hold government to account for decisions affecting rights (Hiebert 2004; 2006). This
reporting obligation differs slightly between jurisdictions, and obliges the Minister of Justice
(Canada), Attorney General (New Zealand and ACT), relevant cabinet minister (United
Kingdom), or the member introducing a bill (Victoria) to report to parliament on whether
legislation is compatible with the bill of rights.32

Although some question the claimed significance of political rights review as a distinct
characteristic of the parliamentary rights model (see, for example, Gardbaum, 2009), impor-
tant differences exist between Westminster systems and separated systems such as the United
States in terms of the nature and regularity of political rights review, when in the legislative
process it occurs, and the incentives driving it.
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In Westminster systems, political rights review has become a regular and systematic part of
the policy process and occurs before legislation is introduced to parliament.33 Specific guide-
lines and processes have been developed in all of the jurisdictions discussed here, not only to
apprise relevant policy and political officials of how proposed legislation implicates rights, but
also to consider changes to mitigate potential rights problems when they are considered exces-
sive or inappropriate. One motivation for these new processes and guidelines is the new minis-
terial reporting obligation on compatibility, which in some jurisdictions has inspired a strong
political presumption against introducing legislation that requires acknowledging it is inconsis-
tent with rights. Judgment about consistency is influenced significantly by relevant case law.
But in some jurisdictions (in particular, Canada and the United Kingdom), the more compelling
motivation has been to anticipate and minimize the likelihood that courts will rule that legisla-
tion is invalid or incompatible with protected rights.34 The Canadian and United Kingdom bills
of rights have created new concerns for governments about the stability or longer-term viabil-
ity of legislation and, in response, public and political officials have integrated judicial perspec-
tives on rights and proportionality (derived from case law) when assessing and refining
legislative initiatives. This is done both to gauge the level of risk associated with proposed legis-
lation and to derive ways to reduce that risk. This practice occurs despite limits on judicial
power because political dissent is not always possible (for political reasons in Canada and
because of the presumption of treaty compliance in the United Kingdom). Although govern-
ments do not always adopt risk-averse measures, what is important to realize is the significance
of how the Westminster systems operate; the executive dominates, strict party discipline
prevails, and legislation is introduced at an advanced stage to a weak parliament. Thus, should
government decide to incorporate judicial norms when deciding the scope of proposed legisla-
tion or the means used to pursue the policy objective, its hegemony over the legislative process
ensures it generally encounters weak resistance from parliament (Hiebert 2011).35

In contrast, although rights talk takes place in the United States Congress, it occurs in a
less formal and more political way. Parallel surveys conducted over a 20-year interval reveal
that a majority of Congressional respondents believe Congress should exercise its own judg-
ment on constitutional questions (Peabody 2005). However, this perception does not appear
to have radically skewed how Congress operates. For the most part, constitutional issues are
not treated as priority concerns for Congress where decision-making is dominated by politi-
cal and policy considerations (Pickerill 2004). Moreover, even if a political interest or insti-
tutional mechanism existed that compelled members to assess whether proposed legislation
is consistent with rights, the separation of powers ensures Congress has far greater institu-
tional capacity to amend or derail proposed legislation. Thus it would be unlikely that even if
proposed legislation consciously started out as being consistent with rights, it would neces-
sarily remain so upon its passage.

Differences in pre-legislative review are not as significant when comparing Westminster
systems with European political systems. Alec Stone Sweet’s analysis of political behaviour
under constitutional courts in France, Germany, Italy and Spain suggests similar practices as
occur in Westminster systems (particularly Canada and the United Kingdom) in terms of the
use of case law to minimize the possibility of judicial censure.36 As Stone Sweet argues,
legislators regularly express their policy differences in the vocabulary of constitutional
judges; so much so that debates about the merits of policy have been largely displaced by
debates about constitutional compliance. Thus, as Stone Sweet states, ‘governing with judges
means governing like judges’ (Stone Sweet 2000, 204).
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Little published research compares the effects of political rights review in parliamentary
jurisdictions and whether and how it affects outcomes. Four large questions come to mind
when considering political rights review. First, is parliamentary behaviour changing so as to
exert more pressure on government to account for its judgment where questions arise about
whether proposed legislation is compatible with rights? And if so, are some issues more likely
than others to result in parliament playing a robust role in this regard? Second, do all parlia-
mentary jurisdictions operate in the same way? Where differences exist, what accounts for
these? Specifically, does the scope of judicial power matter or whether a bill of rights is
constitutional or statutory? Third, how is compatibility determined? Is compatibility deter-
mined on the basis of assessments of similar issues in existing case law and/or predictions
about how courts will likely rule? Or does political judgment about compatibility reflect polit-
ical actors’ independent assessments (particularly on issues of proportionality around which
the majority of questions of compatibility arise)? Fourth, does the existence of a specialized
parliamentary committee enhance parliament’s capacity to engage in robust rights-based
scrutiny?

With respect to the first question, preliminary research on Canada, New Zealand and the
United Kingdom does not suggest that parliament has been overly active when evaluating
governmental claims that legislation is compatible with rights (in Canada, the government’s
claim of compatibility must be inferred from the absence of a report that a bill is incompati-
ble). Commentators suggest that the absence of reports in Canada and the lack of explanation
for the government’s assumptions behind its implicit claims of compatibility have discour-
aged parliamentary attention to the issue (Hiebert 2002; Kelly 2005; Kelly 2009). Moreover,
James Kelly argues that unless a change is made at the federal level of government in Canada
to separate the Office of the Minister of Justice from the Office of the Attorney-General, it is
unlikely that assessments of compatibility can escape partisan perspectives (Kelly 2009,
98–103). In New Zealand, some scholars argue that the problem is that too many bills are
subject to reports of incompatibility (even in cases where reasonable claims can be made that
the ‘offending’ bill is consistent with proportionality criteria), which undermines parliament’s
willingness to pay attention to these (Hiebert 2005; Huscroft 2003, 214–16). Others criticize
the New Zealand process for being incomplete for not evaluating amended legislation in
terms of compatibility and also for not subjecting the Attorney-General’s claims of compati-
bility to scrutiny by a dedicated parliamentary committee (Butler and Butler 2005).

The relatively weak role played by Westminster parliaments in challenging legislation on
rights-based terms appears to be inconsistent with what occurs in Europe. European opposi-
tion parties utilize constitutional strategies more vigorously to change legislative outcomes;
in particular, by taking advantage of the practice of abstract review by constitutional courts.
As Alec Stone Sweet argues, abstract review is a popular and relatively cost-free way for
opposition politicians to pursue their own policy objectives, by creating the possibility for
judicial decisions that bind the legislative majority without the possibility for appeal. This
possibility, and the frequency with which it is employed, has resulted in substantial judicial
influence over legislation (Stone Sweet 2000, 74–5). In contrast, Westminster systems do not
have abstract review37 and, consequently, opposition parties lack this extra-parliamentary
opportunity afforded European opposition parties to veto or alter legislative outcomes. Thus,
the extent to which Westminster governments incorporate judicial norms into decision-
making is largely determined by a government’s calculations of the likely judicial and polit-
ical consequences associated with either pursuing risky legislation or constraining the scope
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or effects of a legislative initiative in an attempt to minimize the risk of a negative judicial
ruling (Hiebert 2011).

But whatever strategies government employs, strong reasons exist for scepticism that a
bill of rights will empower parliament vis-a-vis the executive, despite optimistic claims to
the contrary. Evidence does not indicate that these bills of rights have significantly increased
parliament’s willingness or capacity to regularly or frequently force the government to
amend bills that have adverse implications for rights. Notwithstanding the new statutory
reporting obligation on whether bills are compatible with protected rights, the very idea that
legislative debates focus on consistency with a bill of rights represents a significant depar-
ture from the behaviour and practices of Westminster parliamentary systems. Westminster
parliaments operate in a manner where debate amongst highly disciplined and adversarial
political parties is oriented to emphasize two viewpoints – in favour or opposed of the
government’s actions. Not only is this approach not conducive to a principled debate on the
justification of legislation from a rights perspective, but since government generally domi-
nates parliament, it is often able to exercise its hegemony over the legislative process to
resist amendments that would delay or alter bills. If government finds itself in the position
of having to regularly accept proposed amendments, this will be interpreted, politically, as
a sign of weakness. This concern is intensified by the peremptory character of rights-based
criticisms. Although all parties expect and confront disagreement on the basis of ideology or
the policy differences that distinguish political parties, for a government to be criticized for
violating rights can seem uncomfortably close to being viewed as morally suspect. For these
reasons, a government is extremely reluctant to encourage a form or language of parliamen-
tary debate where rights-based claims can be used to alter, delay or veto government bills
(Hiebert 2011).

As for the second question, preliminary research suggests that the degree to which a bill
of rights alters or constrains legislation in Westminster-based parliamentary systems is influ-
enced significantly by whether governments perceive there are substantial political and legal
consequences for failing to comply with rights. Canada has the highest costs associated with
passing inconsistent legislation, not only because courts can invalidate legislation, but also
because a political culture of legal compliance has emerged, which discourages government
from enacting the s. 33 notwithstanding clause to set aside the effect of a negative judicial
ruling. But the United Kingdom also incurs significant costs for passing inconsistent legisla-
tion because of the treaty character of the European Convention of Human Rights, which
operates to foster a presumptive expectation of compliance. Thus, governments in Canada
and the United Kingdom must regularly make difficult political calculations about whether
they are willing to incur the political costs and consequences associated with passing legisla-
tion that will likely incur judicial censure. New Zealand and Australia do not have the same
impetus for legal compliance with court rulings and the principal consideration for govern-
ment when determining whether or not to comply with judicial rulings is largely political:
how will defiance or compliance affect the government’s claim of competence; how does
compliance affect policy objectives to which the government is strongly committed; and what
are the political and electoral consequences of compliance or defiance of judicial opinions?
(Hiebert 2011).

With respect to the third question, preliminary research suggests that the policy advice given
to ministers is heavily influenced by relevant case law.38 However, in terms of parliamentary
behaviour, bicameralism might be a variable influencing whether parliament challenges or
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accepts judicial perspectives on compatibility, at least in the context of the United Kingdom.
Danny Nicol (2004) reveals that sharp differences occur between the rights culture in the
Commons and the Lords. In the Commons, considerable controversy has arisen about
whether and how rights should frame political debates, and whether judicial interpretations
of rights should constrain parliament’s will when deciding how best to reconcile social
policy concerns with Convention rights (particularly on matters of order and security).
However, responses differ significantly in the House of Lords, where a culture of compli-
ance is more discernible, and where peers ‘fall over themselves to raise Convention points
in order to dissuade government’ from legislating in ways that may be inconsistent with
judicial interpretations of Convention rights.39 In Canada, although a strong political culture
of legal compliance generally exists, in rare cases parliament has exerted independent judg-
ment about the scope of rights. The best example occurred in the context of judicial rules in
sexual assault criminal proceedings, where parliament passed legislation that made explicit
its views that the Supreme Court had reached an inappropriate judgment about the resolu-
tion of conflicting rights (Hiebert 2002, 91–117). In New Zealand, despite a large number
of Attorney-General reports that bills are inconsistent with the Bill of Rights, these have
seldom led to parliamentary challenges of their assumptions or pressure for amendments
(Hiebert 2005, 77–89).

With respect to the fourth question, scholars have argued for the creation of specialized
parliamentary committees to scrutinize ministerial claims that bills are compatible with rights
and to focus attention on whether bills are justified in light of their implications for rights
(Hiebert 2002; Kelly 2005; Butler and Butler 2005). The United Kingdom was the first juris-
diction to adopt a specialized committee (the Joint Committee on Human Rights) and both
Australian jurisdictions have parliamentary committees to examine issues of compatibility
(Evans and Evans 2008). Research is required to address the question of whether the creation
of a specialized committee can overcome the institutional constraints that currently under-
mine parliament’s capacity or willingness to hold government to account for its interpretation
and judgment about rights. Some of the relevant questions are: does the size of parliament
matter in terms of finding members willing to resist party discipline or the sanctions imposed
by party leaders? Does it make a difference if parliament is unicameral or bicameral, or if the
committee is jointly constituted? Is the committee chaired by a member of government or the
opposition? Do government members constitute a numerical majority on the committee?
How much influence does the legal advisor exert? How early or late in the process does the
committee report? Does the government respond to the committee’s questions and, if so, does
this occur at a stage when amendments can be made?

In the absence of more research on whether and how reporting obligations influence
parliament’s behaviour, or what impact parliamentary rights committees have, many remain
sceptical about claims made that bills of rights and/or procedures for political rights review
will fundamentally alter parliamentary behaviour. The very idea that these reporting mecha-
nisms would increase parliament’s capacity in this way reflects a basic paradox; parliamen-
tary bills of rights are simultaneously defended because parliament is considered too weak to
force government to ensure that legislation is consistent with rights, and yet are celebrated
because of the hope that parliament will play a strong rights-protecting role. But these minis-
terial reporting requirements have not augmented parliament’s formal powers in any way. For
these reasons, Keith Ewing warns that parliamentary control ‘can only be as effective as
parliament is powerful’ (Ewing 2007, 316), while John Uhr similarly cautions that parliament
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(or more accurately a parliamentary committee) ‘is only as powerful as its relationship to the
house from which its members come and to which it reports’ (Uhr 2006, 53). James Kelly
argues that rather than enhance parliament’s role, the process of evaluating proposed legisla-
tion for its consistency with rights has actually weakened parliament, at least in Canada,
because rights vetting ‘complicates an essential role of parliamentarians – the political and
constitutional scrutiny of the Cabinet’s legislative agenda’ (Kelly 2009, 94). Others question
the logic of having those who restrict rights also judge whether these restrictions are appro-
priate. Thus, Cécile Fabre argues that if individuals ‘have rights against the legislature, the
latter should not be judge in conflicts it has with rights-bearers’ (Fabre 2002, 89).

2.3 Questioning the Relationship between Legislative and Judicial Judgment

A third issue that provokes scholarly debate is the relationship between legislative and judi-
cial judgment. Scholars dispute the balance this model strikes between political and judicial
responsibility, and how the resolution of inter-institutional disagreements is conceived.

Michael Perry believes this possibility for parliamentary dissent from a judicial ruling is
valuable in addressing the longstanding concern attributed to Thayer, that a bill of rights
could otherwise condition government and the people to renege on their responsibility to
work through difficult issues that implicate rights, and rely instead on courts to resolve the
issues (Perry 2003, 693). But even if scholars accept the virtue of conceiving of judicial
review in a penultimate rather than final form, many are sceptical about the balance this
model will achieve between political and judicial judgment. At a general level, scepticism
is directed at the very stability of the parliamentary rights model itself. Mark Tushnet
argues that instability could occur at both ends of the continuum distinguishing weak- from
strong-form systems. At one end of the continuum, constrained court models could relapse
into parliamentary sovereignty if governments refuse to reassess legislation after courts
identify rights problems, or if the courts capitulate to political decisions where strong insti-
tutional disagreements arise. At the other end of the continuum, these systems could evolve
to resemble the judicial dominance associated with the US model, particularly if there is
judicial insistence on increasingly precise requirements to ensure legislation is compliant
with protected rights. It might also evolve in this way if there are high political costs asso-
ciated with relying on constitutionally accepted forms of political disagreement (Tushnet
2003, 827–37). In support of this view is Tom Campbell’s argument that political behav-
iour could be highly susceptible to judicial perspectives because of the perception that only
judges are competent to decide what constitutes a right or an appropriate restriction on a
right. As he argues, the equation of rights with law is difficult to resist, no matter whether
a bill of rights allows for explicit disagreements with judicial perspectives (Campbell 2001,
87).

Another factor that could undermine stability is if judges regularly interpret legislation in
a way that alters its scope or effects. Should they do so, these judgments might escape polit-
ical notice because they do not involve the publicly visible act of declaring that legislation is
incompatible, or require jurisdictions to act assertively to restore the earlier legislative inten-
tion. As Danny Nicol argues in the context of the United Kingdom, if courts do not feel
compelled to respect legislative intentions or language, their power to effectively ‘rewrite’
legislation represents a potent yet ‘relatively invisible means of changing the law in contrast
to headline-grabbing declarations of incompatibility’ (Nicol 2004, 468).
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Related to this scepticism about the stability of the parliamentary rights model, are ques-
tions about the effectiveness of limits on judicial power. Tom Campbell argues that the ‘scope
and power of the interpretive techniques that are licensed by the United Kingdom’s HRA will
make judges the determinate body with respect to a wide range of policy issues which have
hitherto been fully within the sphere of parliamentary responsibility’ (Campbell 2001, 80).
Similarly, Alison Young argues that the judiciary’s interpretive role will impose a more
dramatic constraint on parliament than might have been anticipated, suggesting that the word-
ing of the judiciary’s responsibilities gives it ‘carte blanche to determine when it is impossi-
ble to interpret statutes in a manner compatible with Convention rights’ because the limits
imposed on judicial power are so malleable as to have little meaning (Young 2002, 64–5).
Even in New Zealand where judicial power is extremely weak, sceptics like James Allan
argue that judicial interpretative techniques undermine the claim that weak-form judicial
review represents a substantive alternative to strong form judicial review (Allan 2001, 390).

Many scholars also challenge a central claim of the model; as managing to introduce judi-
cial rights review and yet preserve parliament’s capacity to have the final word. In Canada, it
is difficult to argue persuasively that parliament has any more than a temporary ability to
delay a judicial ruling. Not only is the notwithstanding clause rarely used (and does not apply
to all rights in the Charter), it does not operate to change constitutional meaning. Courts have
the final authority on the interpretation of the Charter, and on what constitutes appropriate
remedies for rights violations, as stipulated in s. 52 of the Constitution Act 1982.40 In the
United Kingdom, although political proponents have been adamant that the HRA does not
compromise the principle of parliamentary supremacy,41 many suggest this claim is hollow.
Mark Elliott argues that even prior to the introduction of the HRA, claims of parliamentary
sovereignty did not accurately describe the reality of the legislature’s constitutional position
because of British membership in the European Union, where the European Court of Justice
has ruled that EU law takes priority over the laws of individual states (Elliott 2004).

Another purported benefit of this model is its claimed potential to encourage intra- and
inter-institutional reflection on the justification of legislation that implicates rights. Several
features of this model facilitate this: the ministerial reporting obligation on compatibility
(discussed above); the creation in some jurisdictions of a specific parliamentary committee to
review legislation that implicates rights (United Kingdom, ACT and Victoria); and recogni-
tion that legislative dissent from judicial rulings is constitutionally permissible. This idea of
inter-institutional reflection is often portrayed in dialogic terms. Although the metaphor of
dialogue is also used in the United States, its use differs in parliamentary models.
Constitutional dialogue in the American context has more to do with theories of separation of
powers42 or the broad influence judicial rulings have on societal or legislative perceptions
about controversial legislation.43 But those using this metaphor in Westminster systems tend
to think of it in terms of a specific reaction to judicial review. This idea that judicial rulings
will (and should) influence legislation is extremely prevalent in Canada (Hogg and Bushell
1997; Roach 2001). This understanding of dialogue has also been pervasive in the United
Kingdom,44 where despite political criticism of the Human Rights Act and judicial review of
it, a strong expectation prevails that the UK parliament should pass remedial legislation when
courts make a declaration of incompatibility.45 Consistent with this expectation, the HRA
incorporates an expedited procedure for passing remedial legislation. References to dialogue
are even more prominent in Australian rights debates46 and both bills of rights have institu-
tional mechanisms intended to encourage political responses to negative judicial rulings.47
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But scholars are divided on the virtues of conceiving of institutional relationships in
dialogic terms. The claim most associated with the dialogue metaphor in Westminster
systems is that by permitting legislative dissent, this model allows for judicial influence on
legislation in ways that mitigate democratic objections to a bill of rights. This is because judi-
cial rulings do not prevent legislative revision to address rights-offending elements of legis-
lation, and this possibility for a legislative response thwarts democratic objections to judicial
review (Hogg and Bushell 1997; Hogg et al. 2007).

Yet many are sceptical about whether dialogue is a useful metaphor for assessing institu-
tional relationships under a bill of rights. Some criticize this concept of dialogue because of
its presumption that other branches of government should be bound to act in accordance with
the judiciary’s interpretation of the Charter rather than challenge it if they think the Court has
erred (Huscroft 2007, 101) and for the assumption of those invoking this metaphor that
legislative outcomes that differ from a judicial ruling are exceptions to rights, rather than
alternative interpretations of their appropriate scope (Manfredi 2001, 188–95). These
concerns have led to the suggestion that the more appropriate metaphor is ‘monologue’
(Morton 2001) or ‘ventriloquism’ (Manfredi and Kelly 1999, 521). However, a more recent
formulation of dialogue theory for Canada addresses this concern, in part, by arguing that the
Supreme Court should defer to the legislature’s interpretation of the Charter in ‘second look
cases’ where ‘deference is reasonable when judged by reference to certain minimal criteria’
(Dixon 2009, 240).

Others criticize the metaphor of dialogue as masking the problem of having unelected
courts influence social policy and political priorities, particularly when contested values are
involved (Petter 2007). A different criticism of the debate, at least the Canadian version, is
that the judicial contribution to dialogue does not occur around the clash in philosophical
opinions about the meaning of rights or the importance of particular rights claims versus the
public importance of a legislative goal. It arises instead over the more technical, policy-laden
issues about the quality of government’s chosen means for pursuing a particular legislative
goal. But this is precisely the terrain for which courts are at a disadvantage, relative to the
resources available to government (Hiebert 2002, 50–51). Finally, some commentators have
criticized the Canadian version of this debate for being preoccupied with stages of the judi-
cial inquiry, rather than addressing the broader notion that shared responsibility for constitu-
tional interpretation presumes there will be occasions when parliaments and courts disagree
(Gardbaum 2009).

3 CONCLUSIONS

The parliamentary rights model charts a new path that differs significantly from the constitu-
tional foundations from which it arose and from those that inspired change. It challenges
earlier practices in Westminster systems, where rights did not function as discrete standards
against which parliamentary actions would be judged, and where courts had no explicit role
to pronounce on the merits of duly-enacted legislation from a rights perspective. It also chal-
lenges the more conventional model of a bill of rights that gives courts final authority to inter-
pret the meaning of rights and determine the appropriate remedies where rights are infringed.

Yet despite conceiving of judicial review in limited or more constrained terms, in an
important sense, the parliamentary rights model has a similar objective to more conventional
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bills of rights: to elevate rights as critical standards from which to evaluate the legitimacy
of state actions. But this objective is pursued by reimagining how a bill of rights functions.
All bills of rights can stimulate public debate about the meaning of a polity’s public norms
and values. But more conventional bills of rights emphasize the institutionalization of this
debate as occurring more at the judicial than at the political level. Political debates in
Congress might engage rights, but the way the United States Bill of Rights has evolved
does not assume that political judgment about what makes for good policy will consciously
confront the question of whether this policy is consistent with protected rights. Judgment
about compatibility with rights norms is considered almost entirely the province of courts.

This is where the parliamentary rights model differs, at least at the level of its vision. It
conceives of the function of a bill of rights more in terms of stimulating reflection about
rights amongst all who exercise power, rather than being principally the occupation of
courts. Rights considerations are expected to consciously guide and constrain legislative
actions at the time these decisions are proposed and evaluated. And, leaving aside Canada,
if legislation is challenged and courts subsequently disagree that legislation is compatible
with rights, these rulings serve to prompt renewed legislative assessments, rather than
revoke the earlier legislative decision. In Canada, judicial rulings can set aside legislation,
but legislatures can lawfully disagree and set aside the effects of the ruling. Thus, the
parliamentary rights model rejects the central assumption associated with conventional
views about a bill of rights – that concern for rights is principally a reactive exercise,
conducted almost exclusively by courts, which have final authority when interpreting the
meaning of rights and determining appropriate remedies where rights are infringed.
Explained in terms of how a bill of rights functions, in the American model, it operates
principally to correct errant legislation; in the parliamentary model it operates to ratchet up
the quality of rights-reflection at all stages of the political process.

Yet despite these significant differences in conceiving the function of these bills of
rights, whether the parliamentary rights model will lead to different outcomes has not been
determined, and requires qualitative and comparative research. Relevant questions include:
does the design of the bill of rights in each jurisdiction affect how policy processes respond
to a bill of rights or what legislative outcomes emerge? Does it matter if a bill of rights is
statutory or constitutional in terms of how it affects political behaviour or policy assump-
tions? Is the scope of judicial power relevant to how government behaves? Does the nature
of the legislature (unicameral vs. bicameral or size) or the kind of electoral system in place
(single member plurality or proportional representation) affect parliament’s capacity to
engage in robust rights scrutiny? Is parliament willing and able to compel government to
revise legislative initiatives where rights are being restricted and, if so, under what circum-
stances? What explains decisions by government to abide by rights-based constraints that
prevent or alter legislative objectives to which it is strongly committed, particularly when
bills of rights allow for disagreement with judicial decisions? Conversely, what explains
government decisions to knowingly introduce legislation that has a high risk of being
declared inconsistent with rights? These questions provide legal scholars and political
scientists with a rich research agenda in the coming years.
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1. Conventional wisdom considered the ideas of parliamentary supremacy and an effective bill of rights as being
mutually exclusive, and that no middle ground was possible. The incompatibility arose from the presumption
that a bill of rights establishes lawful constraints on parliament’s powers; the scope of which are determined
not by parliament but by the judiciary, which is authorized to grant remedies for infringements that can include
the invalidation of inconsistent legislation. Thus, to grant the judiciary authority to limit parliament’s power in
these ways contradicts the parliament’s capacity to have the final word on what constitutes constitutionally
permissible state action.

2. See, for example, City of Boerne v Flores, 521 US at 519. For discussion, see Tushnet (2003), 818.
3. This point must be qualified for Canada. The Canadian Charter is a constitutional bill of rights that gives courts

final authority on issues of compatibility. Although provincial legislatures or the federal parliament can set
aside the effects of a judicial ruling under the Charter, these decisions, while renewable, are still temporary and
do not alter the court’s interpretation of constitutional requirements.

4. Conceptually, the idea of a continuum could be problematic because, as Mark Tushnet argues, a single politi-
cal system can have tendencies towards both polls. Tushnet (2008), 43–76.

5. This question is not unique to the reasons for adopting parliamentary bills of rights, but has been considered in
a much broader context. See, for example, Ginsburg (2003), Hirschl (2004), Finkel (2008), and Erdos (2008).

6. Bradley and Ewing (2003), 404–05, quoting from J.P. Mackintosh, The Government and Politics of Britain,
7th edition (1988).

7. The majority of but not all Charter rights are subject to the notwithstanding clause. Exceptions include voting
rights, the requirement that legislative assemblies meet and regular elections be held, mobility rights, and
minority education language rights.

8. The notwithstanding clause also represents the Charter’s most obvious concession to federalism, because by
allowing provincial (as well as federal) legislatures to dissent from judicial decisions, or pre-empt judicial
review altogether, it allows for the accommodation of territorial-based diversity. But this federal feature has
little impact on constitutional developments elsewhere, as the only parliamentary federal jurisdiction to adopt
a bill of rights (Australia) has done so only at the sub-national level.

9. This can be inferred from Rainer Knopff’s and F.L. Morton’s criticism of the Charter and their preference for
political rather than judicial checks on power. See Knopff and Morton (1992) and Morton and Knopff (2000).

10. For an assessment of the uses of the notwithstanding clause, see Kahana (2001).
11. In the early days of the Charter, it was not uncommon for Canadian constitutional scholars to encounter gentle

gibes from American colleagues about the half-hearted or imitation bill of rights the Charter purportedly repre-
sented, because of its inclusion of the notwithstanding clause.

12. Paul Rishworth writes that the Canadian Charter provided inspiration for the White Paper draft proposed a bill
of rights. The Charter was also influential in that its text provided a useful precedent for a New Zealand Bill of
rights, and also because early Charter experience gave New Zealand ‘clues’ as to what these rights might mean.
Rishworth (1995), 13.

13. Although proponents of or commentators on a New Zealand Bill of Rights do not consider the notwithstand-
ing clause to have influenced the choice or design of the Bill of Rights, it is important to remember that its orig-
inal genesis in the 1960 statutory Canadian Bill of Rights conveyed the presumption that courts were to
interpret legislation as intending to respect rights unless faced with an explicit indication to the contrary. This
same presumption underlies the authority conferred on courts in the New Zealand Bill of Rights Act.

14. Information obtained from email conversation between the author and Paul Rishworth, 15 September 2009.
15. Email conversation with Paul Rishworth, 15 September 2009.
16. This term is borrowed from Charles Epp (1998).
17. Some supporters of a bill of rights had the opposite concern with the idea of a notwithstanding clause – that it

would be invoked too often. Lord Lester (1997), 128–9.
18. Interview with Francesca Klug, May 18 2004, London.
19. Canada is an exception here because judicial review represents the authoritative interpretation of the Canadian

Charter of Rights and Freedoms. For this reason, I quibble with the characterization of Canada as a weak-form
system. See Hiebert (2006), 10–12.

20. In Canada, this requires use of the notwithstanding clause of s. 33 of the Charter. In New Zealand, the scope
of the judicial power does not allow courts to formally declare legislation inconsistent.

21. Sujit Choudhry uses this conception in his discussion of the nation-building function of a bill of rights.
Choudhry (2009), 239.

22. This question is posed frequently by students who puzzle over the significance of a model that does not give
courts the remedial powers to ‘fix’ the problem. That these students are Canadian reinforces the fact that
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Canada does not fit as comfortably within this new paradigm or hybrid approach to rights protection as might
be assumed from the Charter’s purported ‘hybrid’ character.

23. I am borrowing here from a conversation with Michael Tolley who, in discussing this new model, quipped that
he preferred a ‘strong rights model’ in the sense of stronger remedial powers to correct rights-offending legis-
lation. Meeting of the Research Committee on Comparative Judicial Studies (International Political Studies
Association, Group No. 9), Montréal, 25–6 June 2008.

24. Cornelia Pillard identifies numerous opportunities for executive constitutional judgment, as a result of inher-
ent gaps in what courts can review, ambiguity in what previous rulings mean for new or novel issues, the possi-
bility of shaping judicial reviews during litigation, judicial avoidance, and judicial deference, particularly on
national security, military or immigration issues. Pillard (2005), 9, 44.

25. Tom Campbell has suggested an alternative form of rights protection: a Rights Council that would have institu-
tional mechanisms to hold the government to account for decisions that harm rights. Campbell (2006), 319–41.

26. In 1960, then Prime Minister John Diefenbaker introduced the Canadian Bill of Rights; a statutory bill of rights
that applied only to the federal level of government. Diefenbaker differed from conventional views about the
role and function of a bill of rights. Rather than rely exclusively on judicial review, he thought it possible and
desirable to improve the working of Parliament so as to strengthen its role as custodian of civil liberties. For a
good discussion of the origins of the Canadian Bill of Rights, see MacLennan (2003), 148.

27. Constitutional negotiations reflected conflicting nation-building projects, one reflecting a pan-Canadian
version of nationalism (complicated by differing views on the appropriate balance of powers between the
provincial and federal governments), and a very different nation-building project, emphasizing Quebec nation-
alism and seeking economic and political autonomy. A constitutional bill of rights was a core element of then
Prime Minister Pierre Trudeau’s pan-Canadian project, but was extremely contentious, particularly at the polit-
ical level. Trudeau’s desire for a constitutional bill of rights with emphasis on individual rights, which he hoped
would transcend provincial and, in particular, Quebec identities, was strongly opposed by the Quebec premier
and a majority of the other provincial premiers, who perceived it as an abrupt rupture to, rather than refinement
of, Canadian constitutional principles. For a good discussion of the constitutional debates around the Charter,
see Russell (2004).

28. Palmer (1992), 59–60.
29. As Jack Straw, then Home Secretary, said of the role of the HRA: ‘We didn’t incorporate the Convention prin-

ciples and norms as playthings for the lawyers. They have a much wider and more important social utility. The
point here is that the Human Rights Act makes the Convention principles and norms all-pervasive. Ministers
and all public authorities will need to be ready to show that they have had them constantly in mind in making
decisions affecting people’s civil and political rights …’ Straw (1999). See also Francesca Klug (2000).

30. The Report of the Victoria Human Rights Consultation Committee concluded that one of the strongest argu-
ments for adopting a bill of rights is to improve governance, and recommended a specialist unit be established
in the Department of Justice to assist the government in identifying and considering human rights. Rights,
Responsibilities and Respect: The Report of the Human Rights Consultation Committee (Victoria) (2005),
108–11. See also George Williams (2006).

31. James Kelly and I have interviewed more than 150 public officials in these various jurisdictions to examine
how bills are evaluated. In all jurisdictions, there is heavy reliance on case law when determining whether or
not bills are consistent with rights. Advice is provided to relevant ministers, often in the form of a risk assess-
ment of the likelihood of a negative judicial ruling. This research is as yet unpublished and has been under-
taken for a comparative book project on whether and how these parliamentary bills of rights are influencing
legislative outcomes.

32. In Canada, s. 4.1 of the Department of Justice Act requires the Minister of Justice in Canada (who also serves
as Attorney-General) to alert parliament where bills are inconsistent with the Charter. Section 7 of the New
Zealand Bill of Rights Act requires that the Attorney-General advise parliament when bills are not consistent
with its provisions. In the United Kingdom, s. 19 of the HRA requires the sponsoring minister of a bill to report
either that it is compatible with Convention rights or that he or she is unable to make a report of compatibility.
This report must be made to both houses of parliament (Canada requires a report only to the House of
Commons while New Zealand is a unicameral system). What this means in the UK is that when a bill passes
from one house to the other, a second statement will be required, which must take into account earlier amend-
ments made. The respective statements will be made by whichever minister has been given responsibility in
the particular house. In the Australian Capital Territory, ss. 37(1) and (2) oblige the Attorney-General to make
a compatibility statement about every bill presented to the Assembly by a minister. In Victoria, s. 28(2) of the
Victoria Charter of Human Rights and Responsibilities Act requires that a member of Parliament who intro-
duces a Bill into a House of Parliament must ‘cause’ a statement of compatibility to be prepared and presented
before the House of Parliament into which the bill is introduced before his or her second reading speech on the
bill.

33. See Kelly (2005); Hiebert (2002), 3–19. Comparative research undertaken by both authors (as yet unpublished)
indicates that a similar practice occurs in all of the parliamentary jurisdictions discussed here.
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34. Although this reporting obligation was originally intended to improve parliament’s rights-protecting role, now
that courts have been granted remedial powers that can include setting aside inconsistent legislation, govern-
ments’ principal focus when evaluating bills is the risk of possible judicial invalidation. No report of incom-
patibility has ever been made to parliament. This does not mean that Charter considerations have not influenced
bills. In fact, new procedures have been introduced requiring that proposed bills be certified as being consis-
tent with the Charter, before proceeding as legislative bills before Parliament. However, there is no trans-
parency and parliament is left unable to ascertain the level of risk that a bill will be ruled inconsistent with the
Charter. For criticism of the way this reporting approach has evolved, see Kelly (2009); Hiebert (2005).

35. In New Zealand, it is more difficult for pre-legislative rights review to impact legislation because the electoral
system of Mixed Member Proportional (MMP) provides parliament with greater power vis-à-vis the executive,
resulting in frequent amendments to bill.

36. Alec Stone Sweet’s discussion of the incentives for what he refers to as autolimitation bears a strong resem-
blance to the kind of pre-emptive judgment made in Canada. Stone Sweet (2000, 75–9).

37. Canada has a procedure for government to place a reference case before the Court for advisory review, but this
is not an option for opposition parties.

38. This interpretation is based on research conducted by Kelly and Hiebert.
39. Nicol focused on four important debates in the Commons and Lords spanning six years, including the debate

leading up to the Human Rights Act, the Terrorism Bill 1999–2000, the Anti-Terrorism, Crime and Security
Bill 2001 and the Nationality, Immigration and Asylum Bill 2002. Nicol (2004), 454–74.

40. S. 52 of the Constitution Act 1982 proclaims: ‘The Constitution of Canada is the supreme law of Canada, and
any law that is inconsistent with the provisions of the Constitution is, to the extent of the inconsistency, of no
force or effect’.

41. This view is well reflected in the Labour government’s White Paper that, upon the adoption of human rights
legislation, courts should not replace parliament in having the final say on important matters of public policy.
A similar claim was made in parliamentary debates about adopting the HRA. White Paper (1997), para. 2.13.
See also Jack Straw, House of Commons, 21 October 1998, vol. 317, col. 1357.

42. Louis Fisher (1988).
43. See, for example, Alexander Bickel who equated a judicial ruling with interaction ‘with other institutions, with

whom it is engaged in an endlessly renewed education conversation’. Bickel (1975), 111. See also Friedman
(1993) and Bateup (2007).

44. Jack Straw, HC Deb. [UK] vol. 314, col. 1141 (June 1998).
45. This is suggested by the statement of Lord Irvine, then Lord Chancellor, when he indicated that in the event of

a judicial declaration of incompatibility, ‘Parliament may, not must, and generally will, legislate. If a Minister’s
prior assessment of compatibility … is subsequently found … by the courts to have been mistaken, it is hard
to see how a Minister could withhold remedial action’. HL Deb. vol. 582, col. 1227–8 (3 November 1997).

46. In speaking of the dialogic potential of the Human Rights Act, Jon Stanhope, Chief Minister, argued before the
legislative assembly that the HRA would ‘promote a dialogue about human rights within the parliament,
between the parliament and the judiciary, and, most importantly, within the Canberra community’. Stanhope
(2003), 4250.

47. They instruct the judiciary that an interpretation of legislation that is consistent with rights is preferred, but if
the Court concludes that a law is not consistent with rights, it may declare this incompatibility (ACT) or incon-
sistency (Victoria). Both jurisdictions require that when such judicial declarations of inconsistency are made,
the Attorney-General must notify the legislative assembly of this declaration (in ACT within six sitting days of
receiving the declaration and in Victoria as soon as reasonably possible) and, within six months, prepare and
present to the legislative assembly a written response to the declaration of incompatibility. Part 5 of the
Australian Capital Territory Human Rights Act requires the Attorney-General to prepare a written statement of
compatibility for the Legislative Assembly, which must state either that the bill is consistent with human rights
or if it is not consistent, how it is not consistent. The Charter of Human Rights and Responsibilities Act in
Victoria requires in Part 3 (Division 8) that any member of parliament who proposes to introduce a bill into a
House of Parliament ‘must cause a statement of compatibility to be prepared in respect of that Bill’ and must
indicate either that the Bill is compatible with rights and, if so, how it is compatible, or that it is incompatible
with human rights, and the nature and extent of the incompatibility.
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18. The rise of weak-form judicial review
Mark Tushnet

1 INTRODUCTION

Constitutional review, known in the United States as ‘judicial review’, originated in the
United States. It took the form of a practice in which upon finding a statute inconsistent with
constitutional norms a court gave the statute no legal effect in the case at hand and, because
of the operation of rules of stare decisis in US law, other courts subordinate to the deciding
court would similarly give the statute no legal effect in cases coming before them.1 For more
than a century this form of review, to which I have given the label ‘strong-form’, provided
the only model for constitutional review. As parliaments increasingly rested on majoritarian
theories of democracy and as constitutionalism spread, the tensions between the two were
alleviated by accounts of parliamentary supremacy that stressed legislative responsibility for
adherence to constitutional norms. That responsibility could be ‘enforced’ by political norms
regulating legislators’ actions or more effectively by legislators’ electoral responsiveness to
constituents who themselves cared about adherence to constitutional norms.

Proponents of strong-form constitutional review sometimes contend that that practice is
either compelled or strongly supported by the existence of a written constitution. Yet even
written constitutions can accommodate pure legislative responsibility for adherence to consti-
tutional norms, either in the large or with respect to specific provisions. The constitution of
the Netherlands specifically states that none of its provisions is judicially enforceable,
although the impact of that limitation is qualified by another provision requiring judicial
enforcement of international treaties to which the Netherlands is a party. The Irish constitu-
tion of 1937 contains a set of ‘directive principles of public policy’, which are expressly
committed solely to the care of the legislature and unenforceable by the courts.2 The Swedish
constitution, which provides for what appears to be strong-form review, constrains the courts
through a limitation that allows them to declare a statute unconstitutional only if the incon-
sistency between the statute and constitutional norms is (in one translation) manifest. Even in
the United States, the home of strong-form review, the ‘political question’ doctrine is best
understood as identifying constitutional norms whose enforcement is left in the hands of
elected representatives.3

Systems of complete parliamentary supremacy took strong, sometimes debilitating blows
during the twentieth century, when experience was thought to show that purely political
constraints on legislatures were insufficient to avoid a descent into totalitarianism or more
modest but still troubling forms of authoritarian rule. Sometimes urged by US advisers as in
Germany and Japan and sometimes emulating the German model for designing a constitutional
court, constitution designers gravitated toward the only available model of constitutional
review, the US-style strong-form system, as a remedy.4 Defenders of parliamentary supremacy
and constitutionalism argued that strong-form review raised persistent questions about the rela-
tion between on the one hand the right of the sovereign people to govern themselves, 
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proximately through legislation adopted by their representatives or by direct legislation the
people themselves enacted and ultimately through their constitution, and on the other the
power of constitutional courts to refuse to treat as legally effective statutes they determined
were inconsistent with the constitution’s higher norms. Constitution designers came up with
a number of mechanisms to address these questions and at least weaken their sting, including
the creation of specialized constitutional courts selected by mechanisms different from those
used to select ‘ordinary’ judges and restrictions on the preclusive effect of determinations of
unconstitutionality.

In the late twentieth century, constitution designers developed another response, which I
have called weak-form constitutional review.5 Weak-form review combines some sort of
power in courts to find legislation inconsistent with constitutional norms with some mecha-
nism whereby the enacting legislature can respond to a court decision to that effect. Weak-
form systems vary with respect to both the nature of the judicial power, which can be merely
declaratory or provisionally suspensive, and the form of legislative response, which can be
re-enactment or slight modification of the impugned legislation. After describing several of
the weak-form’s design features, this chapter examines the development of weak-form consti-
tutional review in Canada, New Zealand and Great Britain. It concludes with some specula-
tions about the future of weak-form constitutional review.

2 CONSTITUTIONAL REVIEW, REASONABLE DISAGREEMENT
AND THE AMENDMENT PROCESS

Two features of modern constitutions lie at the foundation of the development of weak-
form constitutional review. Every constitution’s terms are subject to reasonable disagree-
ment among interpreters and specifically between legislators and constitutional court
judges. Weak-form review is a mechanism for dealing with such disagreement in a way that
preserves parliamentary supremacy to as large an extent as possible. In addition, every
constitution has some provision for its own amendment. The ease or difficulty of amend-
ing a constitution should affect the choice between strong-form and weak-form constitu-
tional review.

Put most generally, constitutionalism requires some limitations on parliamentary/legisla-
tive sovereignty. Those limitations can be enforced culturally and politically. A culture of
legality among political elites might induce legislators to deliberate seriously about whether
their preferred policy proposals are consistent with constitutional limitations on their power.
A culture of legality in the public might lead voters to remove from office legislators who in
the voters’ judgment have failed to comply with constitutional limitations.

The US model of constitutionalism seeks institutional mechanisms for enforcing constitu-
tional limitations on parliamentary sovereignty, and the judgment that such mechanisms are
a desirable feature of constitutional design has now become nearly universal. These mecha-
nisms typically involve some determination by an institution independent of the legislature
on the question of a proposal’s consistency with constitutional limitations. The institution
might be a body that screens proposals before they are submitted for legislative consideration.
Sweden and Japan have such institutions, and some observers contend that the near absence
in those nations of judicial determinations that statutes are unconstitutional results from the
effectiveness of the screening process in those institutions.6 A screening body might have the
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power to prevent legislative consideration. More typically, these ‘rights-vetting’ institutions
offer their views as advice.7

Strong-form constitutional review places the power to determine the consistency of legis-
lation with constitutional norms in a court authorized to deny legal effect to statutes it
concludes are inconsistent with those norms. The phrase ‘it concludes’ is crucial to under-
standing the persistent nervousness in constitutional theory in the United States and else-
where about strong-form constitutional review. At least occasionally, and to many observers
rather often, there can be reasonable disagreement over the proposition that a statute is incon-
sistent with constitutional norms.8 It is hardly clear that constitutionalism requires that the
reasonable views of the courts or other reviewing institution prevail over the reasonable views
of the enacting legislature.

Mechanisms of weak-form constitutional review address the nervousness about giving
reviewing courts the final and unrevisable word on such questions. In their most general form,
such systems continue to authorize independent courts to analyze and express their judgments
about legislation’s consistency with constitutional norms, but allow legislatures to respond if
legislators conclude that the legislation is consistent with constitutional norms reasonably
understood. Of course even strong-form systems of constitutional review provide at least one
mechanism for responding to what seem to some mistaken decisions to deny legal effect to a
statute. That mechanism is the process for amending the nation’s constitution. Faced with a
strong-form court’s decision that a statute is inconsistent with constitutional norms, a nation’s
people can revise those norms.9 The easier it is to amend the constitution, the smaller the
distinction between strong-form and weak-form review. Put differently, strong-form review
raises questions about the relation between courts and parliaments only in systems where
constitutional amendment is significantly more difficult than is the enactment of ordinary
legislation.10

3 TYPES OF WEAK-FORM CONSTITUTIONAL REVIEW

Weak-form review is a relatively recent development. It seems likely that the design possi-
bilities extend beyond those already in force. Enumerating some mechanisms of weak-form
review may nonetheless bring to the fore several important characteristics of these mecha-
nisms.

(1) The weakest form of weak-form review may perhaps not deserve the name of consti-
tutional review at all. It is the pure interpretive mandate, which can best be understood against
the background of purely statutory bills of rights. In a statutory bill of rights, a legislature
enacts a list of rights as ordinary legislation. That bill of rights is not entrenched against repeal
or subject to any special rules regarding its later amendment. How should courts treat the
statutory bill of rights? The answer is relatively straightforward with respect to laws on the
books at the time the statutory bill of rights is enacted. Courts should treat the statutory bill
of rights as amending all existing legislation, which thereafter should be interpreted to be
consistent with the statutory bill of rights. The situation with respect to later-enacted laws is
more complex because there are two equally plausible approaches to interpreting them. A
court might assume that subsequent legislatures wish to comply with the statutory bill of
rights and therefore interpret later-enacted statutes to be consistent with it. Alternatively, a
court might treat later-enacted statutes as raising the possibility that they are pro tanto
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subject-specific amendments to the statutory bill of rights, which would lead to interpreting
them without giving any special regard to their relation to the statutory bill of rights.

The pure interpretive mandate is a legislative directive that courts should where fairly
possible interpret legislation, both existing and later-enacted, to be consistent with some list
of protected rights. The interpretive mandate purports to rule out the choice of the second
approach to statutory bills of rights. The primary question that arises in connection with inter-
pretive mandates is their relation to ordinary principles of statutory interpretation. Does the
direction to interpret a statute to be consistent with the protected rights operate merely as a
tie-breaker? If so, a court would use the ordinary rules of statutory interpretation to determine
the statute’s meaning and invoke the protected rights only if the court was genuinely uncer-
tain after doing so what the statute meant. Proponents of interpretive mandates typically argue
that the mandate must do more than that, largely because situations of genuine uncertainty are
rare. They argue that courts should use the list of protected rights as a new ‘canon’ of statu-
tory interpretation. The fact that a statute interpreted in the ordinary way has some adverse
effect on a protected right is in their view a reason for interpreting the statute otherwise. At
the extreme, this approach to statutory interpretation can give the protected rights overriding
weight, displacing even the plain meaning of a statute’s words.11

Defenders of parliamentary sovereignty reject such an aggressive use of an interpretive
mandate. For them, the fundamental questions go not to how courts should respond to interpre-
tive mandates but to their implications for subsequent legislatures. An interpretive mandate
purports to place some burden of special clarity on later legislatures that seek to enact statutes
that can be challenged as rights-violating. But as a matter of constitutional theory, the power of
one legislature so to bind a later one by ordinary legislation is quite unclear.

(2) Less weak is a form of review in which a court is empowered to declare a statute
incompatible with fundamental rights, typically after determining that it is unable to interpret
the statute so that it does not infringe such rights. The circumstances under which such a
declaration will make a difference might be limited to situations in which the rights-violation
was inadvertent. It might be that a legislature simply did not understand that its legislation
would have an adverse impact on rights, perhaps because the impact was buried in the details
of a complex statutory scheme. Ordinarily, courts should be able to deal with such difficul-
ties by applying the interpretive mandate, but occasionally they will be unable to escape a
statute’s clear wording. The more likely scenario is one in which the statutory language is
both clear and obvious. Here the purported rights-violation may well have been precisely
what the legislature intended. Again, the existence of reasonable disagreement about whether
rights are violated matters. To oversimplify somewhat, either the legislature intended to
violate rights or it held a view of rights under which the statute did not actually violate rights.
In either case, the legislature is unlikely to do anything in response to the judicial declaration.

This conclusion should be qualified to take account of the informational effect of a judi-
cial declaration of incompatibility. That effect may make no difference where there is strong
party government because almost necessarily the party leadership knew what it was doing
when it promoted the impugned legislation. Where party discipline is weaker, some members
of the majority party understood as a coalition may have harbored reservations about the
legislation that they subordinated to party loyalty but to which they would give effect once
informed that their reservations were well founded. A public informed by a declaration of
incompatibility may respond at the next election, and the anticipation of such a response
might induce the leadership even in a strong party system to alter its legislation.
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(3) The strongest of the weak-form mechanisms gives the court power to suspend the legal
effect of a statute pending a legislative response through ordinary legislation rather than
constitutional amendment. Canada’s so-called ‘notwithstanding clause’, Section 33 of the
Charter of Rights, is the primary example of such a mechanism. (Another description of the
provision is that it allows a legislature to override constitutional provisions.) The clause
authorizes the national legislature or a provincial one with respect to legislation within their
respective jurisdictions to make a statute legally effective notwithstanding enumerated consti-
tutional provisions dealing with individual rights.12 Statutes protected by a notwithstanding
declaration expire after five years, but the declaration is renewable. The five-year ‘sunset’
period ensures that an election intervene between initial enactment and renewal, thereby
increasing the likelihood that legislative responsibility will be enforced through political
accountability.

The presence of a ‘notwithstanding’ or similar clause in a constitution presents some
important interpretive questions. When a legislature invokes such a clause, must it identify
precisely those constitutional provisions with which the statute might be inconsistent, or may
it invoke the clause in general terms, such as ‘notwithstanding any provision of this constitu-
tion’? May a legislature invoke such a clause prior to any judicial suspension of an enact-
ment’s legal effect, or may it do so only after a court has found a statute inconsistent with
constitutional norms? These questions are not entirely unrelated. After a court finds a statute
inconsistent with a specific constitutional norm, the legislature can make its statute legally
effective by referring to that constitutional norm in its override.13

These questions help bring out some general features of weak-form constitutional
review.14 Proponents of weak-form review note that legislators may simply overlook consti-
tutional questions implicated in their policy proposals. A statute might not in fact embody a
reasoned legislative determination that the statute is consistent with constitutional norms.
Weak-form review offers the legislature an opportunity to focus on that question without
necessarily precluding the legislature from re-enacting the impugned statute. In addition and
perhaps related, legislators are not specialists in constitutional law. Weak-form review in
contrast is performed by such specialists. Weak-form review may provide legislators with
information that they lacked at the enactment stage. Specialization can of course distort as
well as inform judgment. Distracted by their attention to nuances of constitutional law, consti-
tutional court judges might undervalue the contributions a statute makes to overall social
wellbeing. Again weak-form review has the advantage of allowing legislatures to take these
and similar distortions into account as they respond to the court’s decision. These processes
have been described through the metaphor that weak-form review creates a ‘dialogue’
between courts and legislatures.15

Requiring an override to be cast in specific terms substantially reduces the possibility that
the legislature’s action in adversely affecting constitutional rights, at least in the eyes of some,
is inadvertent, and may increase the possibility that voters will be sufficiently informed as to
hold legislators responsible for their decision. Anticipatory and specific overrides, that is,
those made before a court finds a statute inconsistent with constitutional norms identified in
the overriding legislation itself, run the risk that the legislature will identify only one consti-
tutional problem with its enactment, while others are severe enough to lead the courts to
invalidate the legislation anyway. Anticipatory overrides also cannot capitalize on the infor-
mation that would be provided by a judicial invalidation, although the relevant information
may be widely enough available, for example by inferences from prior court decisions, to
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reduce the severity of this concern. In addition, anticipatory overrides cannot contribute to a
dialogue between courts and legislatures on questions of constitutional interpretation.

4 WEAK-FORM REVIEW AND THE IDEA OF JUDICIAL-
LEGISLATIVE DIALOGUE

Weak-form review can be quite weak, as the examples of the pure interpretive mandate and
the declaratory form of review show. What benefits might there be from such an institution
in a world where courts and legislatures can reasonably disagree on the question of a statute’s
consistency with constitutional norms? As noted above, one benefit is dialogue between
courts and legislatures. The tension between strong-form constitutional review and parlia-
mentary sovereignty is strongest when fully informed legislatures simply but reasonably
disagree with the interpretation a court gives to a constitutional limitation on legislative
power. Dialogue allows courts to inform a legislature of the courts’ understanding of the
constitutional provision, while allowing the legislature to respond and take conclusive action
based on its own understanding.

Two episodes in Canadian law illustrate different forms of dialogue. (1) In R v O’Connor
([1995] 4 SCR 411), a sharply divided Supreme Court developed the common law in light of
the Charter to allow relatively generous opportunities for defense counsel to gain access to the
medical and counseling records of a complainant in a prosecution for sexual assault. Parliament
responded with a statute that essentially adopted the dissenters’ views on when such access
should be granted. The Supreme Court then upheld the statute against constitutional challenge,
observing that it did not ‘hold a monopoly’ on Charter interpretation (R v Mills, [1999] 3 SCR
668). (2) In 1989 Parliament adopted a comprehensive and rather strict system regulating adver-
tising of tobacco products. The Supreme Court found that the system violated constitutional
guarantees of free expression because each component of the system failed under one or more
of the tests for proportionality (RJR-MacDonald Inc v Canada (Attorney General), [1995] 3
SCR 199). Its proportionality analysis delineated the outlines of constitutionally permissible
legislation, and Parliament responded by enacting a statute that conformed to those outlines.

Responses can take several forms depending on the precise contours of the weak-form
mechanism. Consider first a weak-form mechanism authorizing courts to do no more than
declare a statute incompatible with constitutional norms, the declaration having no immedi-
ate legal consequences. A legislature need do nothing to make its statute legally effective
after such a declaration. It may of course face political pressure or social expectations that it
do something in response, but the simple declaration of incompatibility puts the legislature in
no different legal position than it was in before the declaration. Next consider a weak-form
mechanism that suspends a statute’s legal effectiveness subject to later legislative action.
Importantly, one possible response is doing nothing because the legislature informed by the
court’s decision concludes that constitutional norms do indeed preclude it from accomplish-
ing its policy goal. A legislature that on reflection wishes to make its statute legally effective
does have to respond. Depending on the design of the weak-form mechanism, it can do so by
re-enacting the statute either by the ordinary process of legislation or under some modestly
enhanced procedural requirements, such as a qualified majority rule requiring a majority of
the legislature as a whole rather than simply a majority of legislators present and voting, or a
modest supermajority requirement.16
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The responses described so far reflect a legislature’s judgment that its own reasonable
view that the statute is consistent with constitutional norms should prevail over the review-
ing court’s view. The Canadian experience illustrated by the ‘dialogue’ on tobacco advertis-
ing suggests that the most common legislative response will be tinkering with the statute to
ensure that it conforms to the reviewing court’s view. This response has two notable charac-
teristics. It is one in which the legislature accepts rather than rejects the reviewing court’s
constitutional interpretation, perhaps because the legislature initially overlooked constitu-
tional concerns or perhaps because the legislature’s reflective reconsideration led to a change
in a majority’s views about constitutionality. In addition, the tinkering will almost certainly
come at some cost to the legislature’s initial non-constitutional policy goals. Modest adjust-
ments in procedures will increase implementation costs, which in turn will reduce the number
of occasions on which the statute will be invoked. Tinkering as a response may reflect a
legislative judgment that the reduction in the statute’s effectiveness is not large enough to
justify incurring the political costs of directly disagreeing with the courts.

5 THE DEVELOPMENT OF WEAK-FORM CONSTITUTIONAL
REVIEW

By the late twentieth century, parliamentary supremacy was the reigning constitutional theory
in only a handful of nations, mostly in the British Commonwealth. Their legal elites came to
believe that some mechanism for overseeing legislative compliance with constitutional norms
was desirable.17 Canada adopted the strongest of the weak-form systems, followed by New
Zealand’s choice of the weakest, and then the United Kingdom’s choice of the intermediate
variant.18

(1) After beginning his career as a constitutional lawyer, Canada’s minister of justice and
prime minister Pierre Trudeau came to the view that Canada’s persistent division between
Quebec and the rest of Canada over national identity could be solved by patriating the
Canadian constitution. Doing so, Trudeau believed, would provide a basis for reconfiguring
national identity around the constitution as a charter of rights and around multiculturalism
rather than bilingualism. A 1981 advisory opinion from the Canadian Supreme Court held
that patriation required extensive consultation with the provinces and substantial agreement
among them over the constitution’s terms. Meetings with the provinces’ first ministers
produced agreement on many terms, but division persisted over the creation of an enforceable
charter of rights, with leaders of social democratic parties skeptical about US-style constitu-
tional review because of experience in the 1930s in the United States and Canada when courts
obstructed economic recovery programs. Trudeau was committed to such a charter as an
essential component of constitutional reform. The ministers compromised by inserting two
provisions in the proposed constitution, and the Canadian constitution was patriated in 1982
with an accompanying Charter of Rights enforceable in the courts.

The first provision affecting constitutional review was the notwithstanding clause, a real
innovation in constitutional design.19 It authorized legislative responses to judicial invalida-
tion in the form of straightforward re-enactment of the impugned legislation. Quebec’s polit-
ical leadership had not accepted patriation, and immediately after the constitution became
effective, invoked the notwithstanding clause to protect all of the province’s statutes against
constitutional challenge. The most controversial of those statutes was a bill requiring that all
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commercial signage in Quebec be in French. Several businesses challenged the sign law as a
violation of their Charter rights and the use of the notwithstanding clause as improper. The
Canadian Supreme Court held that it could examine only whether Quebec’s use of the
notwithstanding clause was formally valid (Ford v Quebec (Attorney General), [1988] 2 SCR
712).20 Despite or perhaps because of this holding, the notwithstanding clause has not been
used since 1988 to insulate any significant legislation against constitutional challenge.

The second provision was a general limitations clause applicable to the rights enumerated
in the charter. Modeled on language in existing international human rights documents, where
the terms were used to identify permissible limitations on particular rights, the clause
provides that all the rights are ‘subject only to such reasonable limits prescribed by law as can
be demonstrably justified in a free and democratic society’. The general limitations clause
invited a different type of legislative response. As Canadian constitutional doctrine has
evolved, courts make two determinations. They ask first whether the challenged legislation
infringes on a constitutional right. The standard for determining whether a right is infringed
is in general easy to satisfy. Once it is, the second, more consequential, determination must
be made. The court asks whether the infringement is demonstrably justified. Constitutional
doctrine has converted this into a multi-stage proportionality test.

The language of the general limitations clause suggests one form that challenges to legis-
lation can take. Litigants might argue that the statute limits a constitutional right, and that the
limitation is not demonstrably justified. If the courts agree, the legislature can respond by
providing a stronger justification than it had earlier, for example by compiling a more
complete legislative record of the statute’s effectiveness at addressing a social evil and the
relative ineffectiveness of alternatives. The proportionality doctrine has components that
invite cognate responses. To satisfy the proportionality requirement, legislation must ‘impair
“as little as possible” the right’, and ‘there must be a proportionality between the effects of
the measures … and the objective’ of the statute (R v Oakes, [1986] 1 SCR 103). Legislation
that fails the proportionality test in either of these ways might be re-enacted with a demon-
stration that no alternatives achieve the legislation’s goals with a smaller effect on rights.
More commonly, the legislature responds with slight alterations in the legislation to reduce
the adverse effect on rights while preserving the statute’s main features.

(2) In New Zealand as in Canada, a law professor politician was the moving force behind
the adoption of a bill of rights and, as in Canada, questions about national identity played a
role. Having received a law degree and taught at law schools in the United States, Geoffrey
Palmer had a principled commitment to a fully enforceable bill of rights, and worked for its
adoption as minister of justice and then prime minister. He saw such a bill of rights as part of
a package of constitutional reforms, which included proportional representation and the
recognition of constitutional status for the Treaty of Waitangi (1840) between New Zealand’s
indigenous Maori people and its British settlers. Palmer’s advocacy of an entrenched bill of
rights failed in the face of strong assertions of a national commitment to parliamentary
supremacy. Shortly before the Labour Party led by Palmer lost its majority in 1990, the New
Zealand parliament adopted a statutory Bill of Rights, listing protected rights and containing
an interpretive mandate.

New Zealand’s courts have been rather cautious but not completely inactive in their use of
the interpretive mandate. Some judges have invoked theoretical concerns about the ability of
an earlier legislature to bind a later one to justify their caution. Yet in one notable case, the
nation’s high court held that the Bill of Rights Act authorized the courts to remedy some
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violations with a damages remedy despite the fact that they have no authority even to declare
legislation incompatible with the Act (Baigent’s Case, [1994] 3 NZLR 667). More recently,
the court overturned the conviction of a schoolteacher and political activist for ‘dishonour-
ing’ the nation’s flag by burning it in a political protest, invoking the interpretive mandate as
requiring that the word ‘dishonour’ be given as narrow an interpretation as possible to ensure
that the statute not infringe free speech rights (Hopkinson v Police, [2004] 3 NZLR 704).

(3) The British Human Rights Act 1998 was the culmination of a campaign by the Labour
Party to ‘bring rights home’, as one of the Party’s documents put it. Historically, the Labour
Party had been quite hostile to the judiciary. The Taff Vale decision (1901), which imposed
monetary liability on a labor union for actions taken in a strike that was held to violate
common law rules against interference with contractual relations, held an iconic and notori-
ous place in Labourites’ understanding of courts and the law. Labour leaders believed that
judges as members of the ruling class and typically of upper-class origins themselves were
inevitably biased against the working class, which cautioned strongly against developing
policies that required judicial support to be effective. The US experience in the first decades
of the twentieth century with the enforcement of notions of due process to limit social welfare
legislation was taken as exemplary. Further, the Labour Party was committed to parliamen-
tary sovereignty with widespread public participation in elections and a strong party system,
which its leaders believed would eventually guarantee their program’s long-term success.

The Labour Party’s position changed after Margaret Thatcher became prime minister in
1979. Leading a strong and cohesive Conservative Party government, Thatcher was able, as
Labour leaders saw it, to force through legislation inconsistent with long-standing British
traditions, which they believed would have been blocked by courts empowered to enforce
human rights. Other developments contributed to changing attitudes within the Labour Party
about judicial protection of rights. The democratization of the legal profession promised to
transform the judiciary, at least in the long run. Constitutional changes occurred in other
components of the British system of parliamentary supremacy, weakening the case against
constitutional review. Practices of ministerial and cabinet responsibility changed dramati-
cally, for example.21 The United Kingdom’s accession to the European Community and to
the human rights regime of the European Convention on Human Rights had theoretical and
practical effects as well. Constitutional theorists struggled to reconcile the doctrine of parlia-
mentary supremacy with the doctrine that European Community law had direct effect within
the United Kingdom. No solution was entirely satisfactory, but one promising route was a
modification of the doctrine that no earlier parliament could bind a later one. That modifica-
tion would provide support for the adoption of an entrenched bill of rights. Perhaps more
important, British politicians were embarrassed by the rate at which the European Court of
Human Rights found that the United Kingdom had violated rights protected by the
Convention.

Labour Party leader John Smith put together a package of constitutional reforms to incor-
porate in the Party’s platform, including devolution of power to Scotland and Wales, and his
successor Tony Blair implemented many of the reforms. One was the Human Rights Act
1998. The HRA made most of the rights protected by the European Convention enforceable
as domestic law through an interpretive mandate, coupled with a power in higher courts to
declare primary legislation incompatible with the enumerated rights.22 Such a declaration
would have no immediate legal effect. The Labour government stated its expectation that
declarations of incompatibility would promptly produce the introduction of legislation to
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eliminate the incompatibility. In addition, the HRA authorized fast-track procedures for such
remedial legislation, and even authorized the minister with jurisdiction over the matter to
modify the impugned statute by executive order pending prompt submission to parliament of
remedial legislation.

The House of Lords has been reasonably aggressive in its use of the interpretive mandate,
with some decisions appearing to invoke human rights concerns to override the plain mean-
ing of statutory language. An anti-terrorism case known as the Belmarsh decision is the most
celebrated and controversial use of the declaration of incompatibility (A v Secretary of State,
[2004] UKHL 56). Several persons suspected of terrorism offenses were detained at
Belmarsh Prison without charge, for an indefinite period. Justifiably concerned that indefinite
detention might be held to violate the detainees’ rights under the European Convention, the
government filed a derogation from the Convention with respect to the detentions. The House
of Lords held that the derogation was legally ineffective and declared that the detentions were
incompatible with the HRA because the standards for detention improperly discriminated
between citizens and non-citizens equally suspected of terrorism-related offenses, and
because indefinite detention was a disproportionate response to the threat the detainees
posed.23 Subsequent decisions have upheld many provisions of terrorism-related legislation,
to the point where some of those who strongly supported the adoption of the HRA have
expressed disappointment with its impact.

6 SPECULATIONS ON THE FUTURE OF WEAK-FORM 
CONSTITUTIONAL REVIEW

Strong-form review has existed for two hundred years in the United States and for many years
in other jurisdictions, providing a rich empirical basis for evaluating it. The much shorter
experience with weak-form review means that evaluating it empirically requires a great deal
of speculation. The primary empirical question about weak-form review is whether the mech-
anism in any of its forms is likely to be stable over time. Instability might occur in both direc-
tions. Review might be so weak that the system ‘degenerates’ into parliamentary supremacy.
Alternatively, review might ‘degenerate’ into strong-form review if legislatures never take a
stand against judicial invalidations. Whether the latter should be regarded as ‘degeneration’
is unclear. Suppose courts regularly declare statutes unconstitutional and legislatures regu-
larly fail to respond by overriding the courts’ decisions, or respond by enacting new statutes
that conform to the courts’ requirements. That course of conduct might reflect a considered
judgment by the legislature that strong-form review is in practice better than weak-form
review, and that it can embed a strong-form system simply by regularly complying with judi-
cial declarations. Another way of putting what amounts to the same point is that legislatures
might regularly find that the political costs of overriding judicial decisions exceed the policy
and political benefits of doing so.

What limited experience there is suggests that sustaining a weak-form mechanism is diffi-
cult. The notwithstanding clause in Canada has fallen into desuetude, largely discredited by
its use to insulate French-language-favoring legislation in Quebec from review under the
national Charter of Rights and by occasional threats, never effectively carried out, to use the
clause to protect legislation discriminating against gays and lesbians. The clause remains an
important symbol of parliamentary supremacy as the governing theory of Canadian constitu-
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tionalism: a party leader’s suggestion that the clause be eliminated to ‘perfect’ Canadian
constitutionalism met a strong and highly critical response. The general-limitations clause in
Canada has become the textual basis for testing all legislation against a requirement of
proportionality, inviting ‘tinkering’ responses that accept the courts’ supremacy in constitu-
tional interpretation. Evaluations of the vitality of the judicial-legislative dialogue reach
mixed conclusions, depending on whether modifying a statute to conform to judicial require-
ments is treated as an example of productive dialogue or as an example of judicial supremacy.

In Great Britain, the Labour government routinely modified legislation in response to
declarations of incompatibility. Most such declarations involved provisions that were proba-
bly inadvertent rights-violations even from the government’s point of view, but the most
prominent decisions involved aspects of anti-terrorism legislation and crime control laws.
The Labour government grudgingly accepted those decisions. It responded by developing a
discussion paper on ‘rights and responsibilities’, which asserted that the government was
‘proud that it introduced the Human Rights Act and it will not resile from it nor repeal it’.24

Yet uneasiness with expansive interpretations of the protected rights continues in Great
Britain. Conservative Party leaders have been uncomfortable with those interpretations, and
at this writing it is unclear whether the Human Rights Act will retain its current form.
Interpretation of statutes to ensure conformity with the Human Rights Act placed some strain
on traditional theories of statutory interpretation, although not to breaking point.

In New Zealand too, occasional expansive uses of the interpretive mandate have generated
concern that the mandate will create a system of strong-form review. More commonly,
observers assert that the government pays too little attention to human rights issues when it
introduces legislation, citing the rather large number of instances in which the Attorney
General, an official with a fair amount of independence from the government, has reported
that government legislation is inconsistent with the bill of rights.

Weak-form constitutional review is one of only a handful of inventions in designing
constitutional courts to occur over the past two centuries. Whatever its ultimate fate, its mech-
anism for reducing the tension between parliamentary supremacy and constitutional limita-
tions on that supremacy provides the ground for serious reflection on fundamental features of
constitutional design in modern democracies.

NOTES

1. This formulation captures the strong-form character of constitutional review in the United States, the focus of
this chapter. For a discussion of other features in the design of constitutional review, see Victor Ferreres
Comella, ‘The Rise of Specialized Constitutional Courts’, Chapter 15 in this volume.

2. The Indian constitution of 1950 contains a similar section, modeled on the Irish one. The Indian Supreme Court
has referred to the directive principles in its interpretations of constitutional provisions that are judicially
enforceable. The Irish Supreme Court has gestured in that direction as well, but has resisted the temptation
more successfully.

3. In Luther v Borden, 48 US (7 How) 1 (1848), the Supreme Court held that whether a state’s system of govern-
ment satisfied the constitutional requirement that the United States guarantee that each state have a republican
form of government was a political question, meaning that it was to be determined by the legislative and exec-
utive branches.

4. This chapter deals only with weak- and strong-form constitutional review, and not with questions about
whether review is dispersed among a number of courts or centralized in a single one (either a specialized consti-
tutional court or a generalist court). Nor does it consider the suggestion made to me by Vicki Jackson that
constitutional courts whose members serve for short terms might come to resemble weak-form courts, with
quick replacement of judges who render decisions politicians disagree with.
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5. The first scholar to identify weak-form constitutional review as a distinctive and general feature of consti-
tutional design was Gardbaum (2001). For my contribution, see Tushnet (2007).

6. On Japan, see Law (2009). Law addresses but rejects the argument that Japan’s screening mechanism
accounts for the low level of judicial invalidations.

7. For a discussion of these institutions, see Janet L. Hiebert, ‘Constitutional Experimentation: Rethinking How
a Bill of Rights Functions’, Chapter 17, this volume.

8. Jeremy Waldron has been the legal theorist most insistent on this claim and its implications for constitutional
review. For his most careful formulation, see Waldron (2006).

9. Subject to whatever limitations the system places on the ability of a people to amend their constitution. For
a survey of the issue of unamendable constitutional provisions, see Gözler (2008).

10. I think it important to note here that those who think about constitution design should not assume that the
enactment of ordinary legislation is a simple majoritarian process. It might be, as it tends to be in pure parlia-
mentary systems with strong political parties, but it need not be. Enactment is not a simple majoritarian
process in separation of powers systems or even in parliamentary systems with weak party discipline.

11. The issue has been mooted in a number of British cases, with some judges defending this approach in prin-
ciple though never actually applying it.

12. The clause does not apply to voting and language rights.
13. Subject to the possibility that the court ruled on only one constitutional challenge in a situation where others

might remain available.
14. For a discussion bearing on these responses, see Dixon (2008).
15. The metaphor was introduced in Hogg and Bushell (1995), and has spread widely.
16. The only limitation on these procedural enhancements is that they cannot be as stringent as those required

for constitutional amendment.
17. The major hold-out among nations committed to parliamentary supremacy was France, where the

Constitutional Council created in 1957 was initially understood as a mechanism to adjudicate disagreements
over the allocation of law-making authority between the president and the parliament and only gradually
became a mechanism for general constitutional review. The last step appears to have been taken with a
constitutional amendment adopted in 2008 that authorizes the Constitutional Council to determine the
constitutionality of statutes after enactment, although that recent development has not taken effect as of this
writing and its impact therefore cannot be determined.

18. Designers of constitutional courts in central and eastern Europe in the 1990s chose strong-form review,
almost certainly under the influence of the German model and so probably independent of their views on the
relation between parliamentary supremacy and constitutionalism.

19. There is some dispute over who first devised this solution.
20. For complex reasons, the court was able to find that the sign law violated Quebec’s provincial bill of rights,

and the broader sign law was replaced by one requiring that signage be predominantly but not exclusively
in French.

21. For a discussion of these and other constitutional changes, see Oliver (2003). For a survey of changes in their
incipiency, see Jowell and Oliver (1985).

22. The Convention right to effective remedies for rights violations was excepted from the list, out of concern
that incorporating such a right would be inconsistent with the limited declaratory remedy created by the
HRA.

23. The government responded by creating a system of fairly stringent house arrest rather than detention in a
prison-like facility.

24. Ministry of Justice, Rights and Responsibilities: developing our constitutional framework (March 2009).
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19. Constitutions and emergency regimes
Oren Gross

1 INTRODUCTION

A tension of ‘tragic dimensions’ exists between democratic values and responses to violent
emergencies.1 The existence of restrictions and limitations on governmental powers is a
fundamental attribute of democratic regimes. The ideals of democracy, individual rights,
legitimacy, accountability, and the rule of law suggest that even in times of acute danger,
government is limited, both formally and substantively, in the range of activities that it may
pursue and powers that it may exercise to protect the state. Yet, constitutional arrangements
ought also to ensure sufficient powers to government so that it may meet any type of future
exigency. The question, therefore, is how to allow government sufficient discretion, flexibil-
ity, and powers to meet crises, while maintaining limitations and control over governmental
actions so as to prevent or at least minimize the danger that such powers would be abused.

While states differ in their constitutional and legal approaches to this basic conundrum, the
discourse concerning emergency regimes in democratic societies has almost invariably been
governed by ‘models of accommodation’.2 These models recognize that when a nation is
faced with emergencies, its legal, and even constitutional, structures may be somewhat
relaxed (and even suspended in parts). This compromise, it is suggested, enables continued
adherence to the rule of law and faithfulness to fundamental democratic values, while provid-
ing the state with adequate measures to withstand the storm wrought by the crisis.

Section 2 of this chapter outlines the contours of the Roman dictatorship, a constitutional
arrangement whose traces are still reflected in modern-day constitutions. Section 3 follows
with a detailed comparative analysis of the main features of constitutional emergency provi-
sions. Section 4 closely examines the most common method of adapting constitutional
language to concrete exigencies, i.e., through legislative modifications that are incorporated
into the existing ordinary legal terrain. It goes on to analyze critically a recent proposal for
the regulation of emergency powers via institutional mechanisms. Section 5 discusses briefly
the role of courts in interpreting constitutional and statutory provisions against the back-
ground of emergency. Finally, Section 6 concludes with a discussion of the main arguments
in support of, and opposition to, the models of accommodation.

2 THE ROMAN DICTATORSHIP

The institution of the Roman dictatorship is the prototype for most modern forms of models
of accommodation.3 The Romans introduced a system in which an emergency institution was
a recognized and regular instrument of government built into a constitutional framework. The
main thrust of the dictatorship was its constitutional nature. Operating within the republican
constitutional framework, the dictator was vested with extraordinary yet constitutional
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powers. However, the institution of the dictatorship was alien to the basic governmental struc-
ture of the republic that was based on the principles of collegiality, equal power, and limited,
non-renewable, term of office. Hence, although giving the dictator all the powers needed to
defend the republic against its enemies, well-defined constitutional restrictions were laid
down to prevent abuse of the powers of the dictator. Many of these restrictions can be found
today in modern constitutional arrangements.

The most significant limitations pertained to the exceptional nature of the circumstances
that would warrant the appointment of a dictator and to the temporal duration of that extra-
ordinary appointment. Traditionally, the dictator was supposed to carry out military functions
that would be necessary to defend the republic against external threats. The dictator’s term of
office was limited to six months or to the end of the term of the consuls who appointed him,
whichever came first, and could not be renewed.4 Moreover, according to constitutional
custom, the dictator was expected to step down and relinquish his powers once he overcame
the particular crisis that led to his appointment in the first place.

The dictator was expected to restore order and safety to the republic in the face of a partic-
ular threat. He could not embark, of his own initiative, on an aggressive war against an exter-
nal enemy. His was a defensive role. Similarly, the dictator was called to maintain and protect
the existing constitutional order. He could not use his powers to change the basic character of
the state or its institutional framework.5 Nor could he promulgate new legislation. Although
the appointment of a dictator was a radical constitutional move undertaken in exceptional
times of crisis, the regular institutions of the state – the consulship, the tribunes, the Senate,
and all other office holders – continued to fulfill their normal functions and retained their full
authority. The result was that ‘the Senate, the consuls, the tribunes, remaining in their author-
ity, came to be like a guard on [the dictator] to make him not depart from the right way’.6

Another set of critical checks related to the process and procedures for the appointment of
a dictator. Most significantly, the appointment of a dictator by the consuls, coupled with the
provision that no consul might appoint himself as dictator, ensured that the dictatorship would
be invoked by officers other than the dictator himself, separating those who decided that an
emergency existed and those who exercised the most awesome emergency measures.7 In
addition, although the appointment of the dictator was a matter for the full discretion of the
consuls, the practice that developed was that it could not be made without the Senate’s recom-
mendation, and the imperium of the dictator had to be confirmed by a law passed by the
Curiate Assembly.

These salient features of the dictatorship – temporary character, recognition of the excep-
tional nature of emergencies, appointment of a dictator according to specific constitutional
forms that separated, among other things, those who declared an emergency from those who
exercised dictatorial powers on such occasions, the appointment of dictators for well-defined
and limited purposes, and the ultimate goal of upholding the constitutional order rather than
changing or replacing it – are often regarded as setting the basic guidelines for modern-day
constitutional emergency regimes.

3 EMERGENCY PROVISIONS IN CONSTITUTIONAL DOCUMENTS

His analysis of the Roman dictatorship led Machiavelli to conclude that the ideal republic
ought to provide for emergency institutions ex ante and to structure those around the contours
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of the Roman dictatorship: ‘republics should have a like mode [to the dictatorship] among
their orders … a republic will never be perfect unless it has provided for everything with its
laws and has established a remedy for every accident and given the mode to govern it’.8

Modern constitutional systems differ greatly in their treatment of emergency powers.
However, following the example of the Roman republic, many constitutions contain explicit,
frequently detailed, emergency provisions. Yet, while explicit constitutional reference to
emergencies is common, it is by no means universal. The constitutions of the United States,
Japan, and Belgium, for example, are almost entirely devoid of references to states of emer-
gency and to emergency powers.9 The American constitution only refers indirectly to emer-
gencies in article I, section 8, clause 15, which vests the power in Congress ‘To provide for
calling forth the Militia to execute the Laws of the Union, suppress Insurrections and repel
Invasions’, and article I, section 9, clause 2, which provides that ‘The Privilege of the Writ
of Habeas Corpus shall not be suspended, unless when in Cases of Rebellion or Invasion the
public Safety may require it’. Although certain other clauses mention terms such as ‘war’, or
‘time of war’, none attaches special powers to any branch of government in the event of such
exigencies. However, this omission of emergency provisions is limited to the federal level.
Unlike the Federal constitution, many State constitutions contain explicit emergency provi-
sions.

3.1 Defining Emergencies

Some national constitutions, while providing for a special type of emergency regime in the
case of war, do not specify constitutional emergency arrangements for events that fall short
of war. Indeed, defining a state of emergency in advance is no easy task. Emergency is an
elastic concept.10 Alexander Hamilton captured the difficulty of defining the term in advance,
arguing that ‘[i]t is impossible to foresee or to define the extent and variety of national
exigencies, and the correspondent extent and variety of the means which may be necessary to
satisfy them. The circumstances that endanger the safety of nations are infinite, and for this
reason no constitutional shackles can wisely be imposed on the power to which the care of it
is committed’.11

How, then, do drafters of national constitutions respond to this difficulty? Many constitu-
tional documents differentiate among several types of emergencies. Distinctions are drawn
based on the factual circumstances under which a declaration of emergency may be constitu-
tionally permissible. Such classifications affect not only the methods by which a particular
emergency may be declared and the duration for which such proclamation may hold valid,
but also matters such as the nature, extent and scope of governmental emergency powers, and
the possibility of derogating from constitutional rights and safeguards.

Some constitutions establish a dual structure of emergency powers. Under the constitu-
tions of The Netherlands and Portugal, for example, there are two possible types of emer-
gencies. The Dutch constitution authorizes the declaration of a ‘state of war’ and a ‘state of
emergency’. The constitution of Portugal distinguishes between a ‘state of emergency’ and a
‘state of siege’. Similar dual structures can also be found in the constitutions of many former
Communist countries.12

Latin and South American constitutions often draw distinctions among a multiplicity of
states of exception (estado de excepción), allocating different emergency powers to govern-
ment according to the particular type of exigency at hand. Not less than nine different states
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of exception can be thus identified.13 It is common to find several distinct states of exception
in the same constitutional document.14 The mechanism used to distinguish among the vari-
ous situations is based on general descriptions of factual circumstances that may lead to
invoking each particular state of exception. Such factual circumstances include external war,
breach of the peace and the public order, economic exigencies, natural disasters, and threats
of disturbances.15 In addition, each constitution lists the legal results arising out of the decla-
ration of each state of exception by way of suspension of individual rights (suspensión de
garantias) and the vesting of extraordinary powers in the executive branch of government.

Multilevel constitutional arrangements can also be found in the constitutions of Western
countries such as Canada, Germany, and Spain, as well as some former Communist countries.
The preamble to section 91 of the Canadian Constitution Act of 1867, confers on the federal
parliament the power to make laws ‘for the peace, order and good government of Canada’.
That residuary power, which the federal parliament can exercise only with respect to matters
‘not coming within the classes of subjects … assigned exclusively to the Legislatures of the
provinces’, has been interpreted as authorizing the federal parliament to enact emergency
legislation.16 Based on this constitutional authorization, in August 1914, parliament enacted
the War Measures Act (‘WMA’). WMA was applied during the two world wars and in
response to the October 1970 FLQ crisis,17 before it was replaced by the Emergencies Act of
1988. The Emergencies Act authorizes the federal government to declare four different types
of emergencies.18 ‘Public welfare emergency’ may be declared in circumstances of natural
disasters; ‘public order emergency’ may be invoked when serious threats to the security of
Canada emerge; ‘international emergency’ deals with situations involving acts of intimida-
tion towards Canada or other countries; finally, ‘war emergency’ may be proclaimed in case
of real or imminent armed conflict involving Canada or any of its allies.19 Under the Act, the
initial duration of each proclaimed emergency varies (from 30 days in the case of ‘public
order’ up to 120 days when ‘war emergency’ is concerned) and so does the nature and scope
of permissible emergency powers granted to the federal government.

The question whether to incorporate emergency provisions into national constitutions was
subject to heated debates in Europe and particularly in Germany after World War II.
Responding to the lessons derived from the inability of the Weimar republic to defend itself
and to the realities of the Cold War, some countries adopted the notion of ‘militant democ-
racy’ – a term coined by Karl Loewenstein – and made it part of their national constitutions.
Writing just shortly before World War II broke out, Loewenstein argued that the enemies of
democracy would abuse the democratic guarantees of the rule of law and hide behind the
protection of basic individual rights to promote their cause.20 Arguing that liberal-democra-
tic order was designed for normal times, he advocated the abandonment of the ‘exaggerated
formalism of the rule of law’ in time of crisis.21 Rigid democratic fundamentalism ought to
give way to militant democracy that is founded on ‘the will and the spirit of both the govern-
ment and the people in democracies to survive’.22 In that respect, ‘[t]he statute-book is only
a subsidiary expedient of the militant will for self-preservation’.23 Democracy must not fall
into the trap of ‘legalistic self-complacency and suicidal lethargy’.24 Rather, it should allow
for ‘the application of disciplined authority, by liberal-minded men, for the ultimate ends of
liberal government: human dignity and freedom’.25

The concept of ‘militant democracy’ (Streitbare Demokratie) became one of the corner-
stones of the post-war constitutional order of the Federal Republic of Germany, standing for
the defense of the core values of the German polity and of its ‘free democratic basic order’.26
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Responding directly to the lessons learned from the collapse of the Weimar republic, article
18 of the German Basic Law provides for the forfeiture of rights of persons who abuse them
to combat the free democratic basic order, and article 21(2) allows any political party that has
similar goals to be declared unconstitutional. Under article 21(2), the German Federal
Constitutional Court declared unconstitutional two parties, the Socialist Reich Party and the
Communist Party.27 Similar concepts appeared also in the jurisprudence of other national28

and regional courts.29

Another constitutional mechanism connected to emergency powers more generally was
added to the German Basic Law in May 1968. Constitutional amendment that ushered in the
‘emergency constitution’30 distinguished between ‘Internal Emergency’ (Innerer Notstand),
a ‘State of Tension’ (Spannungsfall), and a ‘State of Defense’ (Verteidigungsfall).31 Under
these provisions, an Internal Emergency occurs in situations when it is necessary ‘to avert an
imminent danger to the existence or free democratic basic order of the Federation or of a
Land’. A State of Defense may be declared when ‘the federal territory is under attack by
armed force or imminently threatened by such an attack’. The circumstances that may give
rise to a State of Tension are not defined in the Basic Law.

The Spanish constitution identifies three distinct scenarios involving a ‘state of alarm’
(estado de alarma), ‘state of emergency’ (estado de excepción), and ‘state of siege’ (estado
de sitio). Article 116 of the Constitution deals with the authority to declare each of the three
types of emergency regimes, outlines general procedures for such declaration and prescribes
the initial duration for which a declaration may apply. In addition, article 86 provides for
governmental ‘provisional legislative decisions’ in the form of decree-laws in case of ‘extra-
ordinary and urgent necessity’. The constitution does not define the three classes of emer-
gencies but rather leaves it for an organic law to regulate them as well as the corresponding
powers and limitations thereon. Pursuant to this provision, Organic Law 4/1981 defines the
different circumstances under which each type of emergency regime may be exercised.32

The pattern of separating several types of emergency regimes is not universally followed.
The constitution of South Africa recognizes only one type of emergency regime, following a
declaration of a state of emergency. However, such a state of emergency may be invoked in a
range of cases when ‘the life of the nation is threatened by war, invasion, general insurrection,
disorder, natural disaster or other public emergency’.33 Similarly, the Israeli Basic Law: the
Government recognizes only the possibility of declaring a ‘state of emergency’. However, the
Basic Law neither defines the term, nor describes the circumstances that may give rise legiti-
mately to such a declaration. It recognizes the possibility of declaring a state of emergency
without setting out substantive guidelines as to when such a declaration may be appropriate.

The main purpose behind multilevel constitutional classifications is to tailor and, at the
same time, limit the powers made available to government in connection with particular types
of emergencies. Natural disasters presumably call for the exercise of governmental powers
that are distinct from those that may be necessary to face a foreign invasion. Both situations
may, in turn, be distinguishable from economic crises. Moreover, when a constitution recog-
nizes only one type of emergency regime, the government may invoke that regime in the face
of foreign aggression – when a proclamation of a state of emergency may be considered legit-
imate by a majority of the population – and then use the same mechanism in other, less dras-
tic situations, while not abandoning any of its expansive war-related powers. A war-driven
emergency will be put in the same constitutional category as natural disasters, economic
crises, and internal riots. Once the public and its leaders get used to the fact that ‘emergency’
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entails certain governmental powers, that may continue to hold true also for future emergen-
cies, albeit of a different and ‘lesser’ nature. Classifications may also be seen to reflect a hier-
archical order of possible proclamations of emergencies. While each proclamation can be
made in the context of a broad panoply of dangers and threats, the powers made available to
the executive increase and the protection of individual rights and civil liberties diminishes in
scope as we step up the emergency ladder.

However, classifying and categorizing emergencies is not without its problems. Review of
the existing classifications of states of emergency reveals a substantial (perhaps inevitable)
degree of vagueness, ambiguity, and overlap among the different categories. Some of the key
terms, such as ‘danger’ and ‘imminent threat’, are broad enough to make the choice among
the possible categories mostly a political one. Creating a sliding scale of emergency regimes
may encourage a government to resort to some type of emergency regime that may be consid-
ered not as serious as, for example, a state of war. A declaration of such a ‘low-level’ state of
emergency may be more readily accepted by legislatures, courts, and the general public.
Considering certain types of emergencies to be ‘not-so-serious’ may undermine the basic
notion that emergencies correspond to exceptional situations, relating especially to the excep-
tional nature of the threat to the community. This can condition the public to live with some
type of emergency as part of the normal way of life. It would then be easier for government
to ‘upgrade’ to a higher-level emergency regime. In contradistinction, when any state of
emergency potentially makes available to government the full panoply of permissible emer-
gency powers, including the most draconian ones, the public may be more cautious in accept-
ing as valid a declaration of emergency in suspect circumstances. The pronounced effect of
‘crossing the threshold’ may be absent when a scale of emergencies is offered.

3.2 The Authority to Declare an Emergency

Different constitutional arrangements exist with respect to the organ or organs that are autho-
rized to declare an emergency. Under most constitutional schemes, the authority to invoke an
emergency regime is shared by the executive and legislative branches of government.
However, the exact point of equilibrium varies with the specific type of emergency involved
and with the general constitutional culture of any given jurisdiction. Institutional power shar-
ing is designed to prevent a situation in which the organ that is to exercise emergency powers
is also the one authorized to declare the emergency in the first place and activate its own
powers. At the same time, it is aimed at ensuring that the branch of government most capa-
ble of acting rapidly and effectively to counter a crisis is not paralyzed.

Modern constitutions frequently vest the primary authority for declaring a state of emer-
gency in the legislature. At times such power to declare an emergency is coupled with the
provision that parliament will act upon the request or proposal of the government.34 However,
it is also common to find provisions allowing the government or the president (where rele-
vant) to declare a state of emergency when circumstances are such that parliament cannot
convene or act in time against the exigency. Such circumstances may also pave the way for
the exercise of provisional legislative emergency powers by the executive. Executive decla-
ration of an emergency and acts of a legislative nature are then subject to a subsequent prompt
ratification by parliament if they are to remain in force.35

Other constitutional provisions vest the primary responsibility and authority to declare a
state of emergency in the executive. Thus, for example, constitutions of Latin and South
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American countries (and of several former Communist countries) tend to vest the authority to
declare a state of exception in the president, reflecting the strong position traditionally
enjoyed by the executive in those countries. Of the constitutions that focus on the executive
for declaring a state of emergency, some require prior authorization or subsequent ratification
to be given by the legislative branch.36 Where it is the president who has the constitutional
power to declare an emergency, a counter-signature by certain ministers or an approval by the
government may be required for the declaration to be valid.37 However, in societies with a
strong presidency culture, a mere consultation with government prior to declaring a state of
emergency may be sufficient.38 Several constitutional arrangements merely require the
government to notify the parliament of the proclamation of a state of emergency without
giving an additional role to parliament.39 Finally, under some constitutional schemes, certain
types of emergency regimes are declared by the executive while others are declared by the
legislature. Thus, for example, article 116(2) of the Spanish constitution vests the power to
declare a state of alarm in the government, while requiring notification to the House of
Representatives. Article 116(3) gives the power to declare the next level – state of emergency
– to the government, conditional on prior approval by the House. Article 116(4), dealing with
a state of siege – the most wide-ranging of the three emergency regimes – grants the power
to declare such a state of exception to the House, based on a governmental proposal.40

Various constitutional arrangements can also be found concerning the required majority in
parliament that must approve or ratify an executive declaration of emergency or proclaim an
emergency when the power to so declare is vested in the legislature. Existing arrangements
range from demanding a simple majority to requiring a qualified majority.41 In addition, some
constitutional arrangements require what Bruce Ackerman calls a ‘supermajoritarian escala-
tor’ (see infra).42 Article 37(2)(b) of the South African constitution provides that the first
renewal of a declaration of a state of emergency requires the supporting vote of a majority of
members of the Assembly, whereas further renewals require support of at least 60 percent of
those members.43

Different arrangements exist also with respect to the duration for which an initial declara-
tion of a state of emergency may be in force and to the possibility of further renewals of that
declaration. The principle of temporal duration, so intrinsically linked to the fundamental
understanding of the concept of emergency, requires that states of emergency be short-lived.
This principle is reflected in using one or both of the following constitutional techniques: (1)
setting temporal limitations on a declared state of emergency; and (2) setting strict procedures
concerning the extension of a declared state of emergency. Some constitutions set limits on
the number of permissible extensions to the initial declaration of emergency or on the number
of emergencies that may be declared in any given period (usually one calendar year).44

3.3 The Effects of Declaring a State of Emergency

To what extent may a constitution be suspended, in whole or in part, in times of emergency?
May individual rights, otherwise protected by the constitution, be suspended or derogated
from under such circumstances? To what extent may emergency measures change the insti-
tutional features of the constitutional order? And to what extent may the constitution be modi-
fied, amended, changed or even repealed in such conditions?

Many constitutions provide that a declaration of emergency may lead to the suspension of
certain individual rights and freedoms. For the most part, those constitutions follow one of
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two approaches: (1) enlisting those rights and freedoms that may be suspended during a
declared state of emergency (a positive list approach),45 or (2) enumerating those rights and
freedoms that may not be restricted or in any way violated even in times of acute exigency (a
negative list approach).46 Other constitutions take a mixed approach, using a negative list in
the context of, for example, a declared state of emergency, while invoking a positive list with
respect to a state of natural disaster.47 Some constitutional arrangements adopt by reference
the limitations prescribed in international human rights treaties on derogation from otherwise
protected rights.48 Of course, states that are parties to any of these conventions are legally
constrained by their dictates and run the risk of violating their own international obligations
if they choose to disregard the treaty rules.

Augmented extraordinary powers conferred upon the executive branch are another likely
constitutional outcome of a declaration of a state of emergency. Emergencies lead to expan-
sion of (national) government powers and concentration of such powers in the hands of the
executive branch of government. ‘Crisis government is primarily and often exclusively the
business of presidents and prime ministers.’49 One important aspect of such expansion and
concentration of powers concerns the ability of the executive to engage in the process of law-
making. Law-making powers may be granted to the government by an explicit constitutional
provision or by way of delegation of some legislative power from the legislature by means of
specific and temporary legislation, broad delegation of powers from the legislature, an
enabling act, or permanent legislation with an ‘emergency flavor’. The force of such emer-
gency executive decrees may depend on a subsequent ratification by the legislative organ.
Alternatively such executive legislation may be valid so long as not repealed by either the
executive or the legislature.50 Legislative-type emergency powers can take the form of autho-
rizing the executive to issue decree-laws and regulations that may have the power to amend
or even suspend parliamentary legislation, or even derogate from constitutional provisions.51

The power to issue provisional legislation may also be conferred upon the executive in situ-
ations such as the German ‘Legislative Emergency’ (Gesetzgebungsnotstand) when the pres-
ident may, at the request of the federal government and with the authorization of the
Bundesrat and when the Bundestag was to be dissolved following a successful no-confidence
vote but has not yet been so dissolved, ‘declare a state of legislative emergency with respect
to a bill which is rejected by the Bundestag although declared urgent by the Federal govern-
ment’.52 Such emergency legislation needs to be approved by parliament once the causes for
the legislative emergency have expired.

Several other effects of a declared state of emergency should be noted. First, in federal
states, one of the first ‘victims’ of exigencies and crises is the principle of federalism. This is
explicit not only in various constitutional provisions found in the constitutions of, for exam-
ple, Germany, India, and Russia,53 but is also the constitutional practice in the United States54

and Canada.55 Second, in order to prevent repetition of the mistakes that led to the destruc-
tion of the Weimar constitutional experiment, modern constitutional provisions often
proscribe any change to, or modification of, the constitution itself during an emergency, or at
least any change to, or modification of, the nature of the regime and its core constitutional
norms.56 Similarly, it is frequently provided that the legislature may not be dissolved during
an emergency.57 In fact, some constitutions provide that the term of office of the legislature
is automatically extended during a state of emergency.58

However, certain constitutional doctrines seem to leave the door open for broad suspen-
sion of constitutional provisions in time of exigency. Thus, for example, under the doctrine
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of régime des pleins pouvoirs, the Swiss federal government may act in a way that would
otherwise be considered unconstitutional, if deemed necessary to safeguard the state’s secu-
rity, its independence and neutrality as well as its economic interests. This emergency regime
may be invoked by the federal government when parliament cannot meet or when the legisla-
tive process can no longer function. This emergency regime, which has so far been invoked
only during the two world wars, offers practically no constitutional limitations on its employ-
ment. The only limitation is derived from Switzerland’s accession to the European
Convention on Human Rights.

Article 28.3.2º of the Irish constitution provides that ‘In the case of actual invasion … the
Government may take whatever steps they may consider necessary for the protection of the
State’. Article 28.3.3º then immunizes from any constitutional challenge not only parliamen-
tary-enacted legislation but also acts done, ‘or purporting to be done’, in time of violent crises
in pursuance of such legislation. As one of the judges of the Irish Supreme Court suggested,
‘The Constitution here envisages a crisis during which the normal rule of law is, at least to a
considerable extent, superseded by the Rule of the Executive in the domain of emergency law
… subject only to the control of the Legislature’.59 The result is ‘to provide a means of free-
ing the Oireachtas [National Parliament] from the limits imposed upon it by the Constitution
… So long as the statute is expressed to be for the purpose specified, nothing whatever in the
Constitution may be invoked to invalidate it … In theory [the Oireachtas] could, by invoking
the Article 28.3.3° formula and keeping the emergency in being, re-write the Constitution.’60

While the Irish constitution puts certain fundamental rights outside the reach of any legisla-
tive act, the effect of Article 28.3.3º is that even such rights may be derogated from, or in fact
suspended and revoked, in times of emergency.61

3.4 Checks and Balances

Some constitutional provisions provide explicitly for judicial review not only of particular
emergency measures employed by the government but also of the declaration of emer-
gency.62 Few others limit explicitly, or outright prevent, judicial review over the declaration
of a state of emergency or of legislative emergency measures.63 Most constitutions are silent
on this matter. However, practice shows that domestic courts tend to support the govern-
ment’s position either by invoking judicial tools such as the political question and standing
doctrines to avoid having to decide the case on the merits or, when deciding a case on its
merits, accepting the government’s position.64 That judicial attitude becomes even more
pronounced when the courts are called upon to deal with cases durante bello as opposed to
deciding them when the crisis is over.65

No less problematic are the checks by the legislative branch in times of emergency. Most
constitutional arrangements provide for such checks through parliamentary involvement in
the processes of declaring and terminating an emergency and the need for parliamentary
approval of executive emergency legislative acts. These are added to the ordinary methods by
which parliament exercises control and supervision over the government, such as approving
appropriations, parliamentary inquiries, hearings and questioning, special parliamentary
committees, and no-confidence votes. Yet in practice legislators tend to abdicate responsibil-
ity in times of emergency. Several reasons may account for that. First is the ‘rally round the
flag’ effect: ‘a short, low-cost military measure to repel an attack … is almost invariably
popular at least at its inception. So too are many other kinds of assertive action or speech in
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foreign policy.’66 A government’s emergency measures are likely to draw significant domes-
tic support, at least initially. Periods of emergency are characterized by an absence of conflict.
James Madison already noted that constitutions originated in the midst of great danger that
led, among other things, to ‘an enthusiastic confidence of the people in their patriotic leaders,
which stifled the ordinary diversity of opinions on great national questions’.67 It is likely that
the emotional effects of emergencies and the desire to appear patriotic to voters will lead
legislators to support vesting in the government broad and expansive authorizations and
powers and to do so without delay.

The executive branch of government has traditionally been considered to be in the best
position with respect to the conduct of foreign and national security policies. Perceived
advantages such as secrecy, dispatch, and access to broad sources of information are often
mentioned in this regard. One result of this structural advantage is that the executive is often
the first to act in the face of emergency and, in any event, its actions are most visible since
‘[i]n drama, magnitude and finality his decisions so far overshadow any others that almost
alone he fills the public eye and ear’.68 When added to the consensus-generating quality of
emergencies, that means that the executive will dictate and dominate the agenda, including
the legislative agenda. Such domination is facilitated further by the realities of party politics.
In parliamentary systems, government is supported by a majority in parliament. While in
presidential systems such control of the legislature is not guaranteed, in countries such as the
United States the realities of the modern political party system have extended the president’s
effective control into branches of government other than his own, allowing him often to ‘win,
as a political leader, what he cannot command under the Constitution’.69 The fact that in peri-
ods of emergency conflicts that seem to be mere partisan politics are set aside (leading, almost
inevitably, to the adoption of policies advocated by the executive) ensures that presidents
need not be overly envious of prime ministers.

Finally, the targets of counter-emergency measures are frequently perceived as outsiders,
frequently foreign nationals or members of minority groups. Targeting outsiders means that
while the benefits (perceived or real) of fighting terrorism and violence accrue to all members
of a society, the costs of such actions seem, on the face of it, to be borne by a distinct, smaller,
and ostensibly well-defined group of people. Under such circumstances, the danger is that the
politically accountable branches of government will tend to strike a balance disproportion-
ately in favor of security and impose too much of a cost on the target group, without facing
much resistance (and, in fact, receiving strong support) from the general public.70

3.5 Inherent Emergency Powers

President Lincoln’s actions during the Civil War, especially in the first 12 weeks between the
bombardment of Fort Sumter, on April 12, 1861, and the convening of Congress on July 4,
1861, have been the subject of much study and debate. During this period Lincoln demon-
strated perhaps the most awesome display of executive power in American history. Whereas
some of these measures could be construed as falling within the constitutional or statutorily
delegated presidential powers, others were questionable. The president’s unilateral enlarge-
ment of the armed forces violated an express constitutional provision vesting in Congress the
power to raise and support Armies and to provide and maintain a Navy. Similarly, the power
to suspend the writ of habeas corpus was generally thought at the time to belong exclusively
to Congress. The Emancipation Proclamation, which ‘[w]ith the stroke of a pen (backed,
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admittedly, by Union guns) … wiped out property rights worth many millions of dollars’, was
also deemed unconstitutional when made.71

One possible legal explanation of Lincoln’s actions considers such actions to be within the
boundaries of the Constitution under the doctrine of the ‘war powers’ of the federal govern-
ment. At one point Lincoln himself argued: ‘It became necessary for me to choose whether,
using only the existing means, agencies, and processes which Congress had provided, I
should let the Government fall at once into ruin or whether, availing myself of the broader
powers conferred by the Constitution in cases of insurrection, I would make an effort to save
it, with all its blessings, for the present age and for posterity.’72

Lincoln’s wartime presidency ushered in a theory of crisis government based on the
concept of inherent presidential powers. Since then, arguments put forward in support of
the executive’s resort to emergency powers have revolved around the claim that the presi-
dent enjoys a wide range of constitutionally inherent powers, including emergency powers.
Arguments invoking presidential inherent powers have been heard mostly, albeit not exclu-
sively, in the context of foreign affairs and national security, separating those from ordi-
nary, domestic matters. Such arguments focus on the benefits of flexibility in the face of
unpredictability. If it is impossible to cover all contingencies by a priori, general, fixed
legal norms and rules, there is a need for discretion and flexibility. Since the executive
branch of government may be suited best to deal with emergencies, it follows that it should
be the one to exercise such flexibility. However, inherent powers invoke the specter of
abuse and the concern about the ability to limit governmental powers in times of emer-
gency. If it is the president, for example, who decides when the need arises for the use of
such powers and the extent to which such powers ought to be used in any given case, then
he enjoys truly unlimited powers. He may decide, at his unfettered discretion, to apply
those awesome powers to any situation and be accountable to none. Thus, Justice Jackson
rejected forcefully the Truman administration’s assertions of unlimited executive power in
times of emergency: ‘[Inherent] power either has no beginning or it has no end. If it exists,
it need submit to no legal restraint. I am not alarmed that it would plunge us straightway
into dictatorship, but it is at least a step in that wrong direction.’73 Justice Jackson then
stated that the Constitution did not reflect the scope of the president’s real power and iden-
tified ‘vast accretions’ of federal power and concentration of such powers in the executive,
leading him to conclude that ‘I cannot be brought to believe that this country will suffer if
the Court refuses further to aggrandize the presidential office, already so potent and so rela-
tively immune from judicial review’.74

The test for inherent executive emergency powers must be that of factual necessity. But
if that is the case, and if the necessity is extreme and grave, it may well be that what is
necessary is for the executive to disregard constitutional obligations and act against explicit
constitutional dictates and statutory norms in order to save the nation. But if that is so, why
would any constitutional provision setting limitations on inherent powers be able to with-
stand such actions? If necessity is so grave, should not the executive be able to disregard
all constitutional and statutory provisions whatever they are? The logical outcome of this
is President Nixon’s claim of unbridled authority under the Constitution: ‘[W]hen the
President does it, that means that it is not illegal’.75 Under this reading, inherent powers
must amount to, as Justice Jackson suggested, an unlimited power, constrained neither by
any legal norms nor by principles and rules of the constitutional order.
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4 LEGISLATING FOR EMERGENCIES

Drafters of constitutions can neither anticipate all future exigencies nor can they provide
detailed and explicit arrangements for all such occasions. Thus, constitutional emergency
provisions must use broad and flexible language that sets general frameworks for emergency
rule. The most common method of adapting the constitutional language to concrete exigen-
cies is through legislative amendments and modifications that are incorporated into the exist-
ing ordinary legal terrain. Such modifications may be introduced into ordinary legislation and
become part of the ordinary legal system. Alternatively, rather than attempt to modify exist-
ing legal norms, replacement or supplementary emergency laws are enacted and regulations
adopted. Such emergency legislation may, but need not, take the format of stand-alone legis-
lation, as when emergency provisions are included in specific ‘emergency’ legislation. Such
provisions may also be incorporated into an ordinary piece of legislation while retaining their
specific emergency features. Indeed, modern practice across jurisdictions shows that when
the executive branch of government exercises emergency powers, the source of such powers
is much more likely to be found in legislative means than emanate directly from the consti-
tutional document itself.76

However, violent emergencies tend to bring about a rush to legislate reminding one of the
observation by the Athenian of Plato’s The Laws that ‘no man ever legislates at all. Accidents
and calamities occur in a thousand different ways, and it is they that are the universal legis-
lators of the world.’77 The prevailing belief may be that if new offenses are added to the crim-
inal code and the scope of existing offenses broadened, and if the arsenal of law enforcement
agencies is enhanced by putting at their disposal more sweeping powers to search and seize,
to eavesdrop, to interrogate, to detain without trial, and to deport, the country will be more
secure and better able to face the emergency.78 It is often easier to pass new legislation than
to examine why existing legislation, and the powers granted under it to government and its
agencies, was insufficient. By permitting the government to claim that the pre-existing legal
infrastructure was somehow deficient and forestalled efficient responses to the threats, adding
new legislation may result in the piling up of legislative measures into a complex state of
emergency.79 The unpredictability of threats and their changing nature, coupled with the need
for rapid counter-response, ensure that the legislative branch will suffer from the ‘red queen
effect’, i.e., it would take all the legislative running it can do in order to keep in the same
place. The rush to legislate also means that when emergency legislation is initially introduced,
often no meaningful debates over it take place. The passage of new legislation allows govern-
ment, in turn, to demonstrate that it is doing something against the dangers facing the nation
rather than sitting idly. As Justice Robert Jackson noted: ‘fear and anxiety create public
demands for greater assurance which may not be justified by necessity but which any popu-
lar government finds irresistible’.80

Reassuring the public that its government is acting forcefully against terrorists is a worthy
goal.81 A successful terrorist campaign met by a hesitant governmental counteraction may
eliminate inhibitions against using force and violence to accomplish political, social, and
economic goals by other committed groups and individuals within the community.82 A sense
that the government is not doing enough to protect the nation and the life of its citizens may
lead to disintegration of political, social, and institutional structures and to their replacement
by others, perhaps less democratic alternatives. It may also lead to loss of popular confidence
in existing constitutional institutions and mechanisms and, perhaps, to a general disrespect for
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the law. If the state is expected to guarantee the ‘liberty’ of its citizens, surely it is supposed
to protect and guarantee their ‘life’.83 However, the problem emerges when the reassurance
function becomes the sole, or even the primary, justification for legislation or other counter-
emergency measures. Certain measures that may have an apparently high reassuring value
may prove of little practical effect in making the nation safer against future attacks and, in
fact, may even make the nation less safe.84 Moreover, reassurance in and of itself does not
present any meaningful substantive limitations on the powers exercised by government in
particular situations.85 Nor does it inform us of the content of the powers to be vested in the
executive by a declaration of emergency.86

Bruce Ackerman puts forward the constitutional mechanism of ‘escalating cascade of
supermajorities’ (‘ECS’) as the lynchpin for his proposed constitutional overhaul ‘of the
emergency power provisions currently found in many of the world’s constitutions’.87 While
vesting in the executive broad emergency powers Ackerman posits ECS as a curb on the rush
to use – and abuse – emergency powers.88 Based on the constitutional framework introduced
in article 37 of the constitution of South Africa, Ackerman’s ECS seeks also to reduce the
possibility of emergency powers becoming entrenched and ‘normalized’ by insisting on the
temporary nature of such measures and making extensions thereof increasingly harder. He
proposes that a (simple) majority vote by the legislature would be required for the emergency
to continue for the first two months, and that each additional two months extension of the
emergency would require increasing the majority vote up to 80 percent vote that would be
required for any extension beyond the initial six months.

Ackerman’s proposal is problematic. The combination of the consensus-generating nature
of crises, the ‘first-mover’ advantage enjoyed by the executive, and the ‘threat’ of the actual
success of proposals such as ECS to curb and restrain the executive’s responses to crises, may
push the executive branch to capitalize on the early broad support that it is likely to receive
and to aggregate as many broad powers as possible at that point. The government may reason-
ably conclude that such powers and measures will no longer be available to it at a later point
in time in light of the need to ensure increasing legislative supermajorities.89 At the same
time, the requirements of ECS, combined with the phenomenon of early rallying around the
flag, may also encourage individual legislators to not oppose initial executive measures on
the assumption that such measures are going to be temporary and expire shortly (if only due
to the executive’s inability to garner the requisite supermajority).90 This may give further
incentive to the executive to push for (overly) broad emergency powers and authorization of
sweeping initial measures which may not only be unnecessary, but, once granted and
accepted, become entrenched.

The perception that a robust ECS may hamper the executive’s ability to fight future crises
successfully may encourage the legislature to accept the need for exceptions to be carved out
of the ‘normal’ procedural requirements of the escalating cascade of supermajorities. Indeed,
this is a recognized feature of many constitutional arrangements around the world: a consti-
tution may mandate, for example, that a ‘normal’ declaration of emergency be made by
parliament, while recognizing special circumstances when the authority to so declare is
vested in the president. In addition, ECS is also likely to come under severe pressures in
precisely those situations that it is designed to forestall, i.e., cases of prolonged states of emer-
gency. For if, contrary to the design of ECS, a particular state of emergency is not short-lived,
ECS would mean that, ‘twenty-one percent of the nation’s representatives could disband
emergency powers even when seventy-nine percent agree that emergency conditions
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continue’.91 At the same time, Ackerman’s proposal of an emergency constitution, which
would substitute the ‘normal’ constitution in states of emergency, assumes that periods of
emergency and normalcy could be clearly demarcated and kept separate.92 For if that is not
the case, the risk is that the emergency constitution will become the constitution for all times,
whether times of emergency and war or times of peace. As I argue below, such separation is
illusory. Institutional proposals such as ECS come with a clear, yet unrealistic, vision of
emergency regulation. ECS also seeks to reduce the possibility of emergency powers becom-
ing entrenched and ‘normalized’ by insisting on the temporary nature of such measures and
making extensions thereof increasingly harder. But how would ECS achieve that goal if one
considers, for example, the possibilities of legislative accommodation through the modifica-
tion of ordinary laws or the various forms of interpretive accommodation, i.e., forms of
accommodating for emergency powers without, necessarily, invoking the need for an ‘offi-
cial’ proclamation of emergency or for special emergency legislation? Many counter-terror-
ism measures do not necessarily take the form of ‘emergency’ powers and legislation. Thus,
for example, the Bush administration was able to engage in a campaign of preventive deten-
tion without invoking special emergency powers – such as section 412 of the USA Patriot Act
– by relying on pre-existing immigration and criminal law provisions.93 These forms of
‘dispersed emergency regulation’94 are not easily, if at all, amenable to mechanisms such as
ECS.

5 INTERPRETING EMERGENCY PROVISIONS

Judges, like the general public and its political leaders, ‘like[] to win wars’95 and are sensi-
tive to the criticism that they impede the war effort. In states of emergency, courts assume a
highly deferential attitude when called upon to review governmental actions and decisions.
Judges may invoke judicial mechanisms such as the political question doctrine and proclaim
issues pertaining to emergency powers to be nonjusticiable, or, when deciding cases on their
merits, they are likely to uphold the national government’s position.

When dealing with ‘emergency’ cases, courts may interpret existing constitutional and
legal rules in a way that is emergency-sensitive, accommodating the need for additional
governmental powers to fend off a dangerous threat by exercising ‘the elastic power of inter-
pretation’96 to give an expansive, emergency-minded interpretative spin to existing norms,
transforming various components of the ordinary legal system into counter-emergency facil-
itating norms.97 While the law on the books does not change in times of crisis, the law in
action reveals substantial changes that are introduced into the legal system. Richard Posner
argues, for example, that ‘[i]f the Constitution is not to be treated as a suicide pact, why
should military exigencies not influence the scope of the constitutional rights that the
Supreme Court has manufactured from the Constitution’s vague provisions?’98 In other
words, ‘[t]he point is not that law is suspended in times of emergency  … The point rather is
that law is usually flexible enough to allow judges to give controlling weight to the immedi-
ate consequences of decision if those consequences are sufficiently grave.’99 In times of
crisis, we can expect expansive judicial interpretations of the scope of police powers, with a
concomitant contraction of individual rights. As Harold Lasswell wrote, referring to the
constitutional protection against unreasonable searches and seizures: ‘what seems unreason-
able in reasonable times may look reasonable in unreasonable times’.100
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6 CHALLENGES

The various models of accommodation offer the benefit of constitutional and legal flexibility
in the face of crisis and emergency. Legal principles and rules, as well as legal structures and
institutions, may be adjusted, relaxed, or perhaps even suspended in part, in order to meet the
needs of answering violent threats successfully. Recognizing that extraordinary powers are,
in fact, going to be used in times of great peril, the legal system retains enough flexibility to
allow such use within legal confines rather than outside them.

Resorting to models of accommodation may actually result in less draconian emergency
measures being implemented. In the absence of legal permission to employ special emer-
gency powers or in the event that the legally available powers are insufficient, government
may be reluctant to take emergency measures extra-legally. This hesitation may force the
government to respond to the emergency only at a later stage, when the crisis has further
developed and the danger escalated, and when more extreme actions are required to overcome
it. If emergency powers are part of the government’s legal arsenal, it may be able to use them
to nip the emergency in the bud. At the same time, allowing government to act responsibly,
within a legal framework, against threats and dangers means that mechanisms of control and
supervision against abuse and misuse of powers – such as judicial review and parliamentary
oversight over the actions of the executive branch of government – are available and func-
tioning.

However, it is precisely the fear of such abuse and misuse of powers that presents the
major challenge to the models. Accommodation, it may be argued, is unprincipled, apologetic
and open to abuse. The models enable the authorities to mold and shape the legal system,
including the constitutional edifice, under the pretense of fighting off an emergency.
Moreover, constitutional or legal modifications may tempt the authorities to test their limits
and expand their powers. The very existence of such system of emergency rules and regula-
tions may result in greater and more frequent use of emergency powers by officials, making
extraordinary powers part of the ordinary discourse of government: ‘[E]mergency powers
would tend to kindle emergencies’.101 Once created and put into place, such constitutional
and legal emergency modifications will be similar to Justice Jackson’s famous ‘loaded
weapon ready for the hand of any authority that can bring forward a plausible claim of an
urgent need’.102

The most troubling example of such abuse and misuse is the role played by article 48 of
the Weimar constitution in bringing down the Weimar republic. Under article 48, the presi-
dent could, when in his opinion public safety and order were seriously disturbed or endan-
gered, take measures necessary for the restoration of public safety and order and could
temporarily suspend several of the fundamental rights guaranteed by the constitution. While
the use of article 48 was supposed to be subject to certain limitations, in practice none of these
limitations proved an obstacle to the exercise of unfettered dictatorial powers. Between 1919
and 1932, article 48 was invoked more than 250 times. It became a constitutional source for
the promulgation of an extensive array of executive decrees, most frequently in the context
of economic disturbances. Towards the end of the life of the Weimar republic, article 48 had
been used as practically the exclusive legal source for governmental action, with the ordinary
legislative and administrative processes virtually suspended. When Hitler became the chan-
cellor in 1933, article 48 was used by the Nazis to finish off the republic.103

Perhaps even more significantly, the models of accommodation are based on an unrealis-
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tic assumption. The assumption of separation is defined by the belief in our ability to sepa-
rate emergencies and crises from normalcy, counter-terrorism measures from ordinary legal
rules and norms. Emergencies are conceptualized in terms of a dichotomized dialectic. The
term ‘emergency’ connotes a sudden, urgent, usually unforeseen event or situation that
requires immediate action, often without time for reflection and consideration. The notion of
‘emergency’ is inherently linked to the concept of ‘normalcy’ in the sense that the former is
considered to be outside the ordinary course of events or anticipated actions. In order to be
able to talk about normalcy and emergency in any meaningful way, the concept of emergency
is informed by notions of temporal duration and exceptional danger. Traditional discourse on
emergency powers posits normalcy and crisis as two separate phenomena and assumes that
emergency is the exception. Its basic paradigm is that of ‘normalcy–rule, emergency–
exception’, which is based on a clear separation of the normal and exceptional cases.104

However, such bright-line distinctions between normalcy and emergency are frequently
untenable.105 Fashioning legal tools to respond to emergencies on the belief that the assump-
tion of separation will serve as a firewall that protects human rights, civil liberties, and the
normal legal system as a whole may be misguided. The belief in our ability to separate emer-
gency from normalcy focuses our attention on the immediate effects of emergency measures
and powers, while hiding from view their long-term costs and the danger that emergency-
specific accommodation will become an integral part of the regular legal system.
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20. Federalism, devolution and secession: from classical
to post-conflict federalism
Sujit Choudhry and Nathan Hume

1 INTRODUCTION

Federalism has long been a topic of study for comparative constitutional law. However, the
scholarly literature on federalism is in a process of transition. For most of the twentieth
century, the study of federalism was oriented around a standard set of cases in the developed
world: Australia, Canada, Switzerland and the United States of America. These cases
provided the raw material for certain fundamental questions: what is federalism? Why should
federations be adopted? What role is there for courts? For the most part, these questions
appear to have been answered, often with the aid of comparative analysis. To be sure, impor-
tant debates persist. For example, scholars disagree over the relative priority to be given to
the different goals served by federalism and how those goals should shape the allocation of
jurisdiction. In the area of environmental policy, for example, new opportunities for democ-
ratic self-government and policy experimentation argue for greater regional authority but also
generate inter-jurisdictional externalities, which argue against it. This debate relies on an
implicit understanding of its terms and range, and participants in such discussions of federal-
ism often draw on the same standard set of jurisdictions as illustrations of models to be
followed and dangers to be avoided.

Recent developments in the practice of constitutional design have challenged this consen-
sus. Many states in the developing world, such as Ethiopia, Iraq, Nigeria and Sudan, have
adopted federal solutions to manage ethnic conflict, often as part of a broader package of
post-conflict constitutional reforms. In these federations, internal boundaries are drawn to
ensure that territorially concentrated national minorities constitute regional majorities. The
difference between the standard and emerging cases is not just geographic. Rather, the very
mission of federalism is different. Its principal goals are not to combat majority tyranny or to
provide incentives for states to adopt policies that match their citizens’ preferences, but rather
to avoid civil war or secession. Federalism promotes not public accountability or state effi-
ciency but rather peace and territorial integrity. Post-conflict federalism pursues different
goals than classical federalism and thus provides an opportunity to revisit the basic assump-
tions underlying the field.

Advocacy of federalism as a tool for managing ethnic conflict continues to grow, with
respect to a diverse set of cases that spans the globe from South and East Asia to Eastern
Europe. However, its purported benefits have been challenged by those who argue that feder-
alism exacerbates, instead of mitigates, ethnic conflict. This academic debate about the merits
of post-conflict federalism has reached an impasse, largely as a consequence of methodology.
Proponents and opponents of drawing boundaries to empower national minorities point to
different cases of federal success and failure. But recent scholarship in comparative politics
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that combines large-sample quantitative analysis with small-sample qualitative case studies
promises a way forward. It shows how we might test these competing claims about the abil-
ity of federalism to control ethnic conflict across a variety of cases and begin to identify the
factors that explain when post-conflict federalism succeeds and when it does not.

2 CLASSICAL FEDERALISM

Three questions dominate the classical literature on comparative federalism. What is federal-
ism? Why should we adopt it? What role is there for courts? These questions and the stan-
dard answers to them are drawn from the experiences of a few canonical federal states and
the dominant academic accounts of those experiences. The model we call ‘classical federal-
ism’ emerges from these analyses.

2.1 What is Federalism?

What is federalism? In his seminal Federal Government, K.C. Wheare provided this influen-
tial definition of the ‘federal principle’: for a state to be federal, ‘the general and regional
governments must be coordinate and independent in their respective spheres’ (Wheare 1964:
4–5). The constitutional implications of this federal principle included a written constitution
expressly conferring powers on the central and regional governments, a system of direct elec-
tions for both levels of government, the power of each level of government to act (or not act)
independently of the other, and the existence of an independent high court to serve as the
‘umpire’ of federalism. This definition has informed many investigations into the political,
social and institutional conditions required for different orders of government to preserve
their independence while coordinating their actions (Elazar 1987). It also has inspired schol-
ars to propose other definitions. For example, William Riker criticized Wheare for fostering
a legalistic approach to federalism and offered an alternative formula: federalism is ‘a politi-
cal organization in which the activities of government are divided between regional govern-
ments and a central government in such a way that each kind of government has some
activities on which it makes final decisions’ (Riker 1975: 101). While Riker’s definition does
not emphasize the use of constitutions to create and entrench federal arrangements, it is iden-
tical in substance (Riker 1964: 11). Ronald Watts, by contrast, elaborated Wheare’s constitu-
tional model. He added the formal distribution of legislative and executive authority, the
allocation of sufficient revenues to ensure the autonomy of each order of government, the
representation of regional views in the central legislature (e.g. through an upper chamber), a
constitutional amendment procedure requiring a substantial degree of regional consent, and
an enforcement mechanism that included courts, referendums or a special role for the upper
chamber (Watts 1966).

Wheare developed his definition from a set of standard cases that embodied the federal
principle to varying degrees: Australia, Canada, Switzerland and the United States. To be sure,
Watts extended the field to the new federations then emerging from the British Empire (i.e.
India, Pakistan, Malaysia, Nigeria, Rhodesia and the West Indies) and firmly demonstrated
that federalism was not confined to Wheare’s four original cases. But those classical federal
constitutions set the intellectual agenda for the study of federalism, and they continue to serve
as the focus, or at least the point of departure, for orthodox engagements in comparative 
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federalism. As the initial and most prominent modern example of federalism, the United
States is often considered first among equals. Although Daniel Elazar attributed a biblical
pedigree to his preferred definition (‘shared rule plus self rule’), he identified American
federalism as the prototype for modern federalism and used it to orient his explorations in the
field (Elazar 1987: 12 and 144–6). Riker also used his model of American federalism to make
sense of federal experiments elsewhere (Riker 1964; Stepan 2001). With its rich history and
widespread influence, American federalism remains a valuable foil for contemporary devel-
opments elsewhere, including the European Union (see, e.g., Nicolaidis and Howse eds.
2001). This narrow focus has facilitated comparative investigation, but it also has limited the
relevance of the literature. The four central cases are relatively stable, prosperous and demo-
cratic. They have rarely faced domestic threats to their very existence. The theories and
models that have resulted from elaborating their conditions may illuminate aspects of their
experience but, at the same time, obscure distinctive developments elsewhere. Many legal
scholars interested in comparative federalism have followed the lead of these political scien-
tists by examining the same classical cases and seeking to elaborate or complement their
arguments (see e.g. Aroney 2006).

The question of what is federalism has raised two derivative questions. First, what is not
federalism? Historically, scholars were preoccupied with distinguishing federations from
confederations on the basis of the mechanism for choosing political office-holders in central
institutions. In federations, citizens elect central governments directly, whereas in confeder-
ations, delegates of regional governments run central institutions (Watts 1998). More
recently, scholars have emphasized the distinction between devolution and decentralization,
on the one hand, and federalism, on the other (Cross 2002; Feeley and Rubin 2008).
Devolution and decentralization have the same political dynamic and legal form. They both
involve the redistribution of authority and capacity from the central government to smaller,
subordinate units of government. Consistent with this dynamic, attempts to devolve and
decentralize power typically take the form of laws or regulations adopted unilaterally by the
central government, in contrast to federal constitutions, which are often understood as
compacts among the constituent regions. Although similar in many ways, devolution is
thought to entail larger and more powerful sub-units than decentralization: comparable to
provinces and municipalities, respectively (Grindle 2009). In contemporary discussions,
devolution is regularly identified with the United Kingdom, while decentralization is
observed in a large number of jurisdictions. However, the lack of standard definitions for
devolution and decentralization make generalizations of this sort unhelpful. Following
Wheare’s definition, the key difference between federalism and these other forms of govern-
ment is that the autonomy of the regions that comprise a federation is guaranteed by a consti-
tution that the central government may not alter unilaterally, whereas the institutions that
exercise delegated powers in a decentralized or devolved political system may have their
powers modified or revoked by the central government, often through the ordinary legislative
process.

Second, which constitutions that appear to be federal truly deserve that label? Even if the
central and regional governments derive their powers from a constitution, on closer look that
constitution may fall short of federal status. Wheare himself originally described India and
even Canada as ‘quasi-federal’ due to their centralizing tendencies. In Canada, he was
concerned with the power of the federal government to prevent provincial laws from coming
into force (disallowance) or to set aside provincial legislation (reservation); in India, he was
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bothered by the power of Parliament to unilaterally create new states and change state bound-
aries, as well as the power of the central government to assume the direct rule of states in an
emergency (President’s rule) (Wheare 1964). The difficulties raised by the standard defini-
tion prompted Elazar to pursue a more ambitious project, in which he sought to catalogue the
many institutional manifestations (‘species’ or ‘expressions’) of the federal principle, from
confederations and federacies to leagues and condominiums (Elazar 1987: 38–59). Such
conceptual and categorical refinements may help to resolve certain descriptive or theoretical
controversies. From the standpoint of public policy, their value is more ambiguous. On the
one hand, they serve to catalogue the variety of constitutional forms through which states can
respect the federal principle. In short, they indicate the broad scope for constitutional choice.
On the other hand, they may draw political actors into debates over categorization (e.g.
whether a proposed constitutional design is federal or confederal) that divert attention from
the concrete political problems to which federalism is a response. Such debates might lead
political actors to conclude that the constitutional forms discussed exhaust the institutional
possibilities of federalism, when they are better understood as variations on a theme that
remains open to a great deal of adaptation and experimentation.

Some scholars working within the traditional paradigm have responded to these concerns
by performing empirical surveys of existing federal systems (see e.g. Kincaid and Tarr eds.
2005; Griffiths ed. 2005; Majeed et al. eds. 2006; Watts 2008; Halberstam and Reimann
forthcoming). These surveys extend far beyond the four core cases of Australia, Canada,
Switzerland and the United States. However, the current literature suffers from shortcomings.
Although these studies amass a large amount of material on federalism and its many forms,
they are rarely analytical and generally do not seek to explain the commonalities and diver-
sity that exist in the design and operation of federal systems. Moreover, there has been little
attempt to evaluate the success of the design choices made by different federations. The flight
from prescription is fuelled by the methodology of these studies, which employ a minimal or
ecumenical definition of federalism and aim to identify its various manifestations. This line
of research should therefore be understood as an important first step that provides the raw
material for more analytical and prescriptive work.

2.2 Why Federalism?

Classical federalism presupposes a shared account of how federations come into being.
Federations form from pre-existing political units that are politically independent from each
other. They may be sovereign states or colonies in an imperial order that lack full statehood
but enjoy extensive rights of self-government. These political units are the actors that decide
to form a new political community, which entails the pooling and surrendering of some of
their sovereignty to a central government while retaining an important degree of autonomy.
The central government’s authority is derived from this political agreement. The federal
constitution is a pact, compact or bargain among the regions; this agreement constitutes the
central government, creates its institutions and allocates powers to them. Riker built his
theory of federalism on this account, which Al Stepan aptly terms ‘coming-together federal-
ism’ (Stepan 2001: 320).

Set against this backdrop, ‘why federalism?’ becomes a two-part question. First, ‘why should
existing political units combine in any form?’ Scholars of classical federalism tend to invoke
either collective security or economic prosperity (Riker 1964; Wheare 1964). A federation can
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be understood as a mutual defence alliance against external military threats. Whether the
threat comes from a former colonial ruler or another state seeking to expand its territory, the
members of a federation can provide a more effective deterrent together than alone. A feder-
ation also can be understood as a common market that is larger and more efficient than one
in which international borders impede the flow of goods, services and capital.

Since political units that desire such military and economic benefits could choose to
pursue them by pooling their sovereignty in a new unitary state, the second part of ‘why
federalism?’ is ‘why federalism and not unitary rule?’ As a preliminary matter, federalism
may reduce the burden of coming together and thus make union more likely and more durable
than if previously independent units sought to form a single unitary state. Federalism allows
groups that have a history of self-government or a distinct culture or economy to preserve
some measure of autonomy (Wheare 1964; Watts 1966). By definition, it offers the benefits
of unity without the costs of imposing uniformity on a diverse population.

Once formed, a classical federal system is believed to offer numerous advantages over a
unitary state. For example, it is thought to bolster democracy by guaranteeing the existence
of a tier of regional governments. It not only ensures another set of offices to elect and contest
and thus increases the number of opportunities for political participation; it also improves the
quality of political participation by empowering relatively small political communities, in
which citizens are more likely to have more in common, individual votes and voices are likely
to have more influence, and representatives are likely to be more responsive to their concerns
(see e.g. Merritt 1988; Friedman 1997). Classical federalism also is said to enhance efficiency
in various ways. The existence of two tiers of government allows a diverse society to allocate
responsibilities and assign liabilities in a manner that improves the quantity and quality of
public goods by engineering a closer fit between those who benefit from them and those who
bear the cost. Those goods, like military defence, that the regions might fail to produce
adequately can be assigned to the central government, while those that depend on local
knowledge and preferences, like education and perhaps some aspects of environmental regu-
lation, can be left to the regions (Esty 1996; Revesz 1996). In addition, federalism makes it
easier for citizens to move from one region to another, which means they can sort themselves
into like-minded communities and, through the enduring threat of exit, impel their govern-
ments to satisfy their diverse policy preferences as well as or better than another regional
government might (Tiebout 1956). Finally, federalism is believed to protect liberty by rein-
forcing limited government. By dividing power between the two levels of government, it
gives politicians at each level the incentives and the means to prevent their counterparts from
abusing their constitutional authority (Federalist No. 51 (Madison); Merritt 1988; Amar
1991). By engineering a competition among regional governments for mobile people,
resources and money, it also ensures that those governments face economic and political pres-
sure to refrain from infringing upon property rights and markets: a result that just so happens
to enhance economic efficiency across the federal system (Weingast 1995).

These arguments prompt an array of critical responses. Some concern the manner in which
federalism has been implemented: actual regions are too big, centralized and heterogeneous
to deliver the democratic dividends associated with small political units (Briffault 1994;
Cross 2002); they are too few and too similar (and the practical constraints on the mobility of
individuals and ideas remain too severe) to sustain meaningful inter-jurisdictional competi-
tion and thus do not enhance efficiency or promote innovation as promised (Daniels 1991;
Feeley and Rubin 2008); they have not, in practice, served as reliable bulwarks against
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encroachments on individual and group liberties, whether by central governments or other
regions (Shapiro 1995); their boundaries are too rigid and arbitrary to capture the myriad
externalities their policies produce (e.g. positive and negative, economic and environmental),
and agreements to redistribute those burdens and benefits efficiently are too difficult to nego-
tiate and enforce, so they are not likely to supply an optimal bundle of public goods, regula-
tory or otherwise (Levy 2007). Other criticisms concern inherent characteristics of
federalism. Most importantly, federalism has democratic costs that must be weighed against
its contested democratic benefits. While it empowers discrete provincial majorities to make
certain decisions, it compromises the ability of the national majority to set policies for the
entire country. Indeed, by setting constitutional limits on the concentration and exercise of
government authority, federalism may frustrate attempts to address our most pressing moral
and practical problems (Riker 1964; Stepan 2001).

The arguments for and against federalism are well known. Many of them are drawn from
American experience, and together they constitute the intellectual framework for contempo-
rary analytical work on federalism within the classical mold. Although debates about feder-
alism remain vigorous, the classical framework within which they occur is fairly stable. These
criteria do not themselves require comparative analysis, and there is a vast body of country-
specific work that relies on them without reference to foreign federal examples. Although the
bulk of this work is done in economics and political science, legal scholars contribute to and
draw upon this literature. In the American legal academy, for example, there has been an
extensive debate on environmental policy and federalism. Participants dispute not only the
optimal allocation of responsibility for environmental regulation among the federal and state
governments but also the proper basis on which to make such decisions (see e.g. Stewart
1977; Revesz 2001).

In addition, there have been a smaller number of comparative studies that draw upon this
intellectual framework in specific substantive areas. The work is both analytical and prescrip-
tive. Comparative models offer both negative and positive guidance. Barry Weingast has
collaborated with other scholars to elaborate and apply his conception of market-preserving
federalism in countries from England and the United States to India and Russia (Parikh and
Weingast 1997; Figueirido et al. 2007). Similar projects have considered topics that range
from environmental regulation (Kimber 1995; Farber 1997) and the evolution of corporate
law (Stith 1991; McCahery and Vermeulen 2005; Deakin 2006) to the fight against cyber-
crime (Mendez 2005). The arguments may be familiar but, perhaps for that very reason, ‘why
federalism?’ remains a rich and relevant question.

2.3 What Role for Courts?

Comparative legal analyses of the judicial role in federations present a puzzle. Scholars and
statesmen alike have long recognized that courts are an important, if not an integral, compo-
nent of federal government because of the need for a mechanism to resolve jurisdictional
disputes (Federalist No. 78 (Hamilton); Wheare 1964; Watts 1966). Not surprisingly, consti-
tutional judicial review first developed in three of the classical federations: the United States,
Canada and Australia. As federalism spread to Latin America in the nineteenth century, judi-
cial review came along with it. Indeed, the rise and spread of judicial federalism occurred
more than a century before the global diffusion of judicial power associated with the ‘Rights
Revolution’ and the third wave of democratization. However, whereas this more recent
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phenomenon has inspired an explosion of comparative literature, judicial federalism has
attracted less comparative attention.

In part, this may be a function of the different roles played by courts of final appeal in main-
taining different federal systems. In India, debates over state boundaries and the imposition of
President’s Rule eclipse questions about the role of courts in the federal system. Likewise
Ethiopia, where disputes between the ethnic groups that comprise the federation are resolved
not by judges but by the upper house of Parliament (Baylis 2004). By contrast, the United
States Supreme Court has been actively engaged in the adjudication of federalism disputes
during various periods of American history. This discrepancy, coupled with the passionate
American debate over judicial review, may explain why the bulk of the comparative work on
judicial federalism is American in origin. But even in the United States, it has been suggested
that the primary determinants of the federal balance lie in the political process, and that courts
play the role of enforcing constitutional baselines, such as subsidiarity, the right to free move-
ment, the institutional integrity of the federal and state governments, the prohibition on state
discrimination against persons, goods and services originating in other states, and the various
burdens of justification for government action (Halberstam 2008).

The literature on courts and comparative federalism emphasizes both substance and
method. The former involves the constitutional concepts, rules and doctrines appropriate or
even necessary for a court operating within a federal system. These include democratic ideals,
conflict-of-laws rules, tests for territorial jurisdiction and, more controversially, an anti-
commandeering principle (see e.g. Halberstam 2001). Such tools enable courts to maintain
and even tinker with the federal structures of their constitutions as circumstances and endeav-
ors evolve. For example, the Supreme Court of Canada has selectively invoked American
constitutional text and doctrine to support the introduction of unwritten constitutional princi-
ples of order, fairness and efficiency that reconcile elements of Canadian private international
law and thus the Canadian federal system to what it perceives as contemporary economic
imperatives (Hume 2006).

The latter concerns the risks, benefits and legitimacy of judicial references to foreign law
when dealing with federal aspects of the constitution. Some theorists encourage such refer-
ences because knowledge about foreign arrangements can illuminate new domestic possibil-
ities and clarify existing practices. For example, Halberstam suggests that German
constitutional practice could serve as a model for American courts to shift the political moral-
ity underlying American federalism jurisprudence from one that emphasizes the entitlements
of different orders of government to decide whether to act in a cooperative or competitive
manner to a fidelity approach that imposes duties to cooperate and act responsibly in the inter-
est of the entire system (Halberstam 2004). Others are more equivocal about the relevance of
foreign federal experiments for domestic judges, since federal constitutions are package deals
defined by contextual compromises. More a product of pragmatism than of principle, their
lessons often require intimate knowledge of their history and operation, which judges from
other countries rarely possess. Nonetheless, Vicki Jackson concedes that judges might profit
from studying foreign experience when deciding issues of federal structure and constitutional
principle on which the relevant text is silent (Jackson 2004).

These debates are important, but their importance is limited to those countries in which
courts play a major part in the federal system. Such issues are unlikely to resonate in federal
states where the constitution is viewed predominantly as a contested, contingent political
compromise rather than as a settled legal framework for the resolution of political controver-
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sies. More generally, arguments that deduce the nature and implications of federalism from a
small and increasingly unrepresentative sample of states risk error and irrelevance when
applied beyond that narrow realm.

3 POST-CONFLICT FEDERALISM

3.1 Setting the Stage

Scholars who contribute to the literature of classical federalism disagree on many important
issues: the goals served by federalism, their relative priority, the weight of any countervailing
considerations and the manner in which the design of a federal system should reflect these
calculations. However, this literature also tends to rely on a shared yet generally tacit set of basic
assumptions. These assumptions include the following: once pre-existing political units have
come together in a federal state, they shall remain members of a single political community
bound in a common constitutional order; this new political community is a nation that inhabits
the entire territory of the state and possesses the right to self-government; and debates over the
design of the federal system are debates about how this nation should organize itself internally
and thus do not raise the prior question of whether the nation should continue to exist.

That existential question is precisely what lies at the heart of constitutional politics in what
Choudhry has termed a divided society (Choudhry 2008). As a category of political and
constitutional analysis, a divided society is not merely a society that is ethnically, linguisti-
cally, religiously or culturally diverse. The age of the ethnoculturally homogeneous state, if
there ever was one, is long over. What marks a divided society is that these differences are
politically salient. That is, they are persistent markers of political identity and bases for polit-
ical mobilization. In a divided society, ethnocultural diversity translates into political frag-
mentation: political claims are refracted through the lens of ethnic identity, and political
conflict is synonymous with conflict among ethnocultural groups.

Scholars of ethnic politics have long drawn distinctions among different types of ethnic
groups. There are many dimensions on which to do so: the relationship they assert between
ethnicity and territory, the manner in which they have been incorporated into their respective
states, their relative economic and political status, the terms in which they frame their consti-
tutional arguments and the substance of their constitutional claims. One such type is what
Will Kymlicka has termed a national minority (Kymlicka 1995). National minorities are
regionally concentrated ethnic groups who once enjoyed political autonomy and have become
part of states in which they constitute an ethnic minority through conquest, colonization or
voluntary incorporation. Other terms for this type of ethnic group include ‘ethnonationalists’
(Gurr 1993: 18–20). They mobilize politically around assertions of national identity and self-
determination. The goal of such mobilization is to recover the extensive self-government they
claim to have enjoyed historically. The degree of self-government they seek ranges from
autonomy to independent statehood, which would entail secession. National minorities accept
the premise that states are the means by which nations exercise their right to self-determina-
tion over their territory, but they use this premise to challenge particular combinations of
state, nation and territory. National minorities argue that the state in which they live contains
more than one nation, that each of those nations possesses an inherent and identical right to
self-determination, and that they are therefore entitled to their own separate state.
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Why do national minorities mobilize, and why do they anchor their specific policy goals
around the right to self-determination? The ‘grievance’ or ‘relative deprivation’ school of
civil war studies, which focuses on the question of how ethnic conflict becomes violent,
offers a leading answer to these questions. On this account, ethnic difference per se is not the
spark for the rise of ethnic politics. Rather, ethnic groups mobilize politically in response to
their experience of economic and political disadvantage. Political disadvantage entails the
systematic limitation of access to political office or basic political rights; economic disad-
vantage involves the systematic denial of economic goods and opportunities. The different
dimensions of disadvantage are often mutually reinforcing: political disadvantage insulates
politics from attempts to address economic disadvantage, and economic disadvantage under-
mines an ethnic group’s ability to exercise political influence. Ethnic groups vary in their
response to disadvantage. Some groups may demand the reform of those state institutions in
which they are consistently outvoted. National minorities entertain secession because they
desire the additional protection that comes from forming a political majority in an indepen-
dent state. Most ethnic groups demand voice; national minorities emphasize exit.

Some states resist political mobilization by national minorities because the very existence
of such groups threatens the equation of nation, state and territory on which those states base
their claims to political legitimacy. A state that perceives its territory as indivisible and inte-
gral to its identity may be more likely to react in that manner (Toft 2003). In such cases, there
is a clash between competing nationalisms with parallel logics: a minority nationalism that is
confined to one region and seeks to realign nations, states and territories; and a statewide
nationalism that asserts the exclusive existence of a single nation throughout the territory of
the state and thus denies the need for realignment. Gurr argues that the conflict between
competing nationalisms typically escalates in stages: from non-violent protest to violent
protest and finally to rebellion. This escalation occurs through a pattern of demands and
responses: non-violent protest is met with a lack of political responsiveness, which in turn
leads to violent protest, which is met with a violent reaction, and which then leads to rebel-
lion and an armed conflict (i.e. civil war). Indeed, the evidence suggests that self-determina-
tion disputes are the most common variety of civil war and are more resistant to settlement
than other kinds of disputes, especially when states face more than one potential separatist
claim (Walter 2009).

3.2 Theoretical Debate

This diagnosis suggests that minority nationalism may lead to civil war and secession. The
question is whether federalism, either on its own or as part of a larger package of constitu-
tional reforms, is an effective response that diminishes these risks and serves peace and terri-
torial integrity. This question has sparked a vigorous academic debate (Hale 2008). Scholars
fall into one of two diametrically opposed camps. One school holds that federalism can
dampen secessionist sentiment; the other holds that federalism will in fact fuel it. In other
words, federalism is either a solution or a catalyst for ethnic violence. Thus framed, these two
positions are mutually exclusive.

Classical federalism cannot answer this question because it focuses on polities in which
the existence of the nation is not the crux of constitutional politics. For example, although
Wheare and Watts observe how federal systems can accommodate racial, religious and
linguistic differences, these concerns are peripheral to their work. By contrast, this is the
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central question for post-conflict federalism and it is the subject of vigorous and ongoing
debate. The core design feature of post-conflict federalism is the drawing of internal borders
to ensure that a national minority constitutes a majority in a region. The allocation of juris-
diction between different levels of government ensures that the national minority is not
outvoted by the majority and has sufficient powers to protect itself from economic and polit-
ical disadvantage. These arrangements are constitutionally entrenched and enforced by inde-
pendent courts. This approach has been variously termed multinational federalism,
plurinational federalism, ethnic federalism or ethnofederalism. It even shares some features
and sympathies with what Stefan Wolff has labeled ‘complex power sharing’ (Wolff 2009).
Here, we refer to ‘post-conflict federalism’ because we want to focus on how federalism in
particular can help to contain and perhaps quell ethnic conflict. Although some of the soci-
eties that have adopted the arrangements we discuss have not yet suffered secession, ethnic
violence or civil war, the term ‘post-conflict’ is still appropriate, since federalism is designed
to prevent such conflict from occurring, and those societies are often deployed as positive
constitutional models in post-conflict contexts.

The stakes in these debates are very high. Many states in the developing world, such as
Ethiopia, Iraq, Nigeria and Sudan, have adopted federal solutions to control ethnic conflict,
often as part of a package of post-conflict constitutional design. Moreover, the advocacy of
federalism as a tool for managing ethnic conflict continues to gather momentum around the
globe. In South Asia, federalism has been advocated as a solution for ethnonational conflict
in Nepal, Pakistan and Sri Lanka. Federalism has also been proposed as a remedy to the
frozen conflicts of the former Soviet Union: Armenia, Azerbaijan, Georgia, Abkhazia, South
Ossetia, and Nagorno Karabach. In the world of post-conflict constitutional design, it has
been ‘marketed as a palliative to secessionist conflict’ (Erk and Anderson 2009: 191).
However, while Philip Roeder seems to suggest that post-conflict federalism has emerged as
the presumptive policy prescription to manage ethnonationalist conflict, Will Kymlicka has
the better view. He carefully charts how, in Eastern and Central Europe, international institu-
tions have taken a much more ambivalent and complex stance to post-conflict federalism,
firmly rejecting it as part of the emerging international legal framework regarding the rights
of national minorities, while accepting it on a case-by-case basis in order to diffuse violent
conflict (Roeder 2009; Kymlicka 2007). But even with that caveat, if federalism exacerbates
rather than mitigates conflict, then the most recent wave of constitutional design proceeds
from dangerously erroneous premises. It is vitally important to determine how federalism
actually performs in such difficult circumstances.

The centre of gravity in this academic debate is firmly anchored in political science.
Ethnonationalism and secession have been studied by scholars working from a variety of sub-
fields within that discipline: political sociology, comparative politics, international relations
and political theory. Although their debates, questions, motivations, frameworks and method-
ologies may differ, these scholars share a reliance on qualitative research methods that focus
on a relatively small number of cases to explain the complex relationship between constitu-
tional design and political behaviour in states with politically mobilized national minorities.

On the one hand, there are those who argue that federalism dampens secessionist senti-
ment. Kymlicka, a political theorist, is representative of this position (Kymlicka 1998). He
proceeds from the starting point that ethnic conflict in states with politically mobilized
national minorities is, at root, a conflict between competing nationalisms. This is a zero-sum
conflict in which one side will necessarily lose. If secession occurs, a statewide nationalism
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will lose territory that belongs to the nation as a whole. If secession does not occur, minority
nationalists will argue that state and nation must still be brought into alignment. Kymlicka’s
case for multinational federalism responds by challenging the premise that there must be a
one-to-one correspondence between nation and state. Post-conflict federalism acknowledges
that the state contains more than one constituent nation and structures its institutions in such
a way as to recognize and empower each of them. Post-conflict federalism halts the clamor
for secession without dismembering the state because it satisfies the demand for self-deter-
mination with powers of self-government that fall short of independent statehood. Although
they differ in some respects, many scholars have in essence taken this position: Nancy
Bermeo, Rogers Brubaker, Ted Gurr, Yash Ghai, Arend Lijphart, Al Stepan, and John
McGarry and Brendan O’Leary (Bermeo 2002; Brubaker 1996; Gurr 2000; Ghai 2000;
Lijphart 1977; Stepan 1999; McGarry and O’Leary 2009).

At first blush, post-conflict federalism may superficially resemble Riker’s ‘coming-
together’ federalism because each bases the legitimacy of federal arrangements on the
consent of the constituent units, which create and empower a central entity as part of a consti-
tutional bargain. But upon closer examination, both the process of creating a post-conflict
federation and the premises on which it relies are quite different. In most cases, a post-conflict
federation is created from a state that already exists, and the constitutional imperative is not
to make a new state but to reconstitute the existing one along federal lines in order to prevent
it from coming apart. The process of reconstituting an existing state as a post-conflict feder-
ation is suitably described as ‘holding together’ an existing political entity for which the alter-
native to reconstitution is secession or perhaps even dissolution (Stepan 1999). For Riker,
federalism is just one, often unsatisfactory, way for a nation to exercise its right to self-
government. The existence of a single political community, which governs itself through the
institutions and procedures created by the constitution, is not in question. For post-conflict
federalism, this is the fundamental question. To transform a unitary, devolved or classical
federal state into a post-conflict federation entails more than changes to its constitutional
structure. It requires a new understanding of the state as the institutional compromise required
to preserve a composite or layered political community in which the basic question of consti-
tutional politics is what the terms of political association should be among the constituent
nations (Simeon and Conway 2001).

This brief, abstract account of post-conflict federalism contains a number of ambiguities
on precise questions of constitutional design that require further research. Consider the causal
mechanism whereby federalism dampens the demand for secession. In the world of post-
conflict federalism, secession is a defensive response to the policies of the central govern-
ment. For federalism to be a substitute for secession, it must remedy the disadvantages these
policies cause by providing a constitutional self-defence mechanism for the aggrieved minor-
ity nation. But scholars differ on the character of the disadvantages against which federalism
is a defence. The design of an effective post-conflict federalism will accordingly vary
depending on the nature of the harms to which it is a response. Kymlicka (2001) and Brubaker
(1996) emphasize culture. They use the concept of nation-building to describe a set of poli-
cies that aim to create a shared national identity across a state by promoting a common
language and shared historical narrative. For them, regional jurisdiction over education and
the language of the public and private sectors will be of paramount importance. Scholars who
highlight the failure by central governments to ensure that national minorities receive
adequate benefits from the extraction of natural resources in their territories will prioritize
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regional or local ownership, management and revenue-sharing. Gurr dwells on instances of
political discrimination, such as the exclusion of national minorities from political power and
public sector employment. On this account, any federal arrangements would multiply the
opportunities to wield political power.

Set against those who promote post-conflict federalism as a tool to manage and prevent
ethnonationalist conflict, there are scholars who argue that it not only will fail to stem seces-
sion but will have precisely the opposite effect and intensify the conflict it purports to
manage. Philip Roeder has offered the most recent and extended argument of this position.
He claims that post-conflict federalism is inherently unstable and is characterized by a
constant struggle between the two extremes of centralization and secession: ‘a recurring crisis
of politics’ that is oriented around ‘competing nation-state projects that pit homeland govern-
ments against the common-state government’ (Roeder 2009: 209). This political pattern is the
product of four purportedly unavoidable consequences of post-conflict federalism.

First, post-conflict federalism shapes the development of political identities, in particular,
regional political identities. The creation of an ethnically defined region has the effect of
institutionally privileging a conception of regional political identity in which the region is
imagined as the property and homeland of an ethnic group. Post-conflict federalism also
provides regions with the political and economic resources to develop these distinct identities
through jurisdiction over education, the adoption of official language policies and cultural
policy instruments such as public holidays and monuments. These regional identities will
compete with statewide political identities as a source of citizen identification and belonging.
They will become political resources for regional political elites to mobilize support during
conflicts with central authorities. Second, the multiplication of national identities within post-
conflict federations transforms the character of political conflict between the centre and the
regions. Moments of high constitutional politics that raise constitutive questions regarding the
status and the powers of the national minority and the relationship between the two nation-
building projects crowd out ordinary policy disputes; the latter are reframed as raising funda-
mental questions regarding the right to self-determination. National identity becomes the
principal political cleavage. As a consequence, political debate runs the constant risk of esca-
lating from the demand for greater powers toward the existential constitutional question of
secession, which would be the logical culmination of the nation-building project of the
national minority. Third, post-conflict federalism endows regional governments with coer-
cive policy instruments that national minorities can use as institutional weapons against
central authorities, whether by engaging in competitive nation-building or by pushing for
enhanced powers and greater autonomy. Such instruments may include the power to interfere
with statewide electoral processes and revenue collection. Finally, the constitutional empow-
erment of the regions entails not just autonomy but also an institutionalized voice in common
institutions, up to and including vetoes. These vetoes can weaken the decision-making abil-
ity of central authorities and hobble their ability to exercise their authority and thwart minor-
ity nationalism. Roeder’s views are shared by other scholars (Bunce 1999; Leff 1999;
Crawford 1998).

Roeder presents these four features as flowing from the logic of post-conflict federalism
and, by implication, as absent from mononational federations. But this is not entirely true. The
political resources he identifies – the ability to interfere with the operation of central authori-
ties through coercive means and regional vetoes in central institutions – are contingent features
of constitutional design that do not inhere in the very nature of post-conflict federations. To be
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sure, these were features of the constitution of the Soviet Union, and Roeder generalizes from
the failure of the Soviet Union to argue that multinational federalism will fail more generally.
But it is legitimate to ask whether the same patterns will hold in post-conflict federations that
lack these institutional elements. Roeder himself states that ‘[t]inkering with the institutional
details of different forms of ethnofederalism or autonomy is unlikely to exorcise the demons,
for the devil is to be found in ethnofederalism and autonomy arrangements themselves’
(2009: 207), which suggests that post-conflict federalism will collapse regardless of their
adoption. However, the logic of his account suggests they are necessary for post-conflict
federalism to fail. Moreover, if the presence of these features is necessary for federal failure,
it is not sufficient, because they are also present in some enduring mononational federations.
So Roeder’s critique really turns not on the presence of these political resources but on the
impact of political agendas on their use. At the root of the political dynamics that he describes
are the new political agendas nurtured by post-conflict federalism: in particular, the institu-
tionalization of minority nationalism through the designation of a region as a national minor-
ity’s homeland. Since this new political orientation is precisely the point of post-conflict
federalism, his critique strikes at its very heart.

3.3 Evidence

Both academic camps – those who advocate the use of post-conflict federalism to manage
ethnonational conflict, and those who oppose doing so – support their arguments by reference
to examples of federal success and federal failure. This debate was sparked by the collapse of
the former communist dictatorships of Eastern and Central Europe (ECE) in the early 1990s
(Choudhry 2007). Students of ECE were confronted with a jarring contrast. Three of the
former ECE communist dictatorships – Yugoslavia, the Soviet Union and Czechoslovakia –
had been post-conflict federations prior to the transition to democracy. All three began to
disintegrate within 18 months after embracing democracy. By contrast, unitary states, includ-
ing several with large national minorities (e.g. Poland, Hungary) and some in which nation-
alism served as the axis of internal political conflict, did not fall apart. If the ambition of
post-conflict federalism is to manage competing nation-building projects within a single state,
federalism may in fact have failed to meet its basic objective. Yet the problem went deeper
still. Since only the post-conflict federations broke up, and all of them did, the suspicion was
that federalism had fuelled secession, whereas unitary state structures prevented it. So in
ECE, post-conflict federalism had fuelled precisely those political forces it was designed to
suppress. ECE has been central to the case against post-conflict federalism. Indeed, scholars
who argue that post-conflict federalism inflames ethnonational conflict have tended to be
specialists on ECE who have extended their arguments to indict post-conflict federalism more
generally.

The best way to respond to the anti-models of Yugoslavia, Czechoslovakia and the Soviet
Union was to identify models where post-conflict federalism had actually worked. In the liter-
ature, the leading counter-examples are Canada, India and Spain. The founding of the
Canadian federation in 1867 and the creation of Quebec was a direct response to the failure
of the United Province of Canada, a British colony that existed from 1840 to 1867 and that
had two wings: one with a French-speaking majority and one with an English-speaking
majority. Each wing elected equal numbers of representatives to a legislative assembly,
although the largely French-speaking citizens of the former outnumbered the largely English-
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speaking citizens of the latter. The goal behind the merger and the departure from represen-
tation by population was linguistic assimilation. The English-speaking wing eventually
became more populous and demanded greater representation in the joint legislature, a request
that was resisted by the French-speaking wing, which feared it would be outvoted on matters
important to its linguistic identity. The result was political paralysis. Federalism was the solu-
tion: a compromise that provided representation by population at the federal level, but also
created a Quebec with jurisdiction over those matters crucial to the survival of a French-
speaking society in that province. Had Quebec not been created, it is likely that the French-
speaking parts of Canada would have eventually seceded.

A similar story can be told about India (Choudhry 2009). At independence, India was
organized as a federation. The question that generated intense controversy at the time was
whether provincial boundaries would coincide with linguistic boundaries. India has a dozen
regional languages, spoken in fairly compact linguistic regions. States could easily have been
drawn on linguistic lines. But the Constituent Assembly decided against drawing inter-state
boundaries to coincide with linguistic boundaries, out of a fear that they would fuel seces-
sionist mobilization in India’s border states and doom the country to disintegration. However,
debates over the choice of official language – especially the language of public sector
employment – thrust this issue back onto the constitutional agenda. This process began in the
south, with the creation of Telegu-speaking Andhra Pradesh and Tamil-speaking Tamil Nadu.
Once that precedent was established, it sparked further demands for linguistic states, to which
the central government responded by creating the States Reorganization Commission. The
Commission proposed the redrawing of state boundaries along linguistic lines, and the
process took place during the 1950s and 1960s. The accepted view is that, had this not been
done, India would have come apart. The failure to address a similar dynamic in Pakistan and
Sri Lanka has been a major cause of constitutional failure in those two countries (DeVotta
2004; Ayres 2009).

This academic debate has reached an impasse, largely as a consequence of methodology.
As Dawn Brancati has argued, the use of qualitative case studies are at best ‘useful for gener-
ating interesting ideas about decentralization’ but ‘do not provide strong evidence of their
claims’ (Brancati 2006: 653). The reason is that scholars tend to select cases on the basis of
the dependent variable, with critics studying the failed communist-era federations of ECE,
and advocates analysing the more successful examples. But recent scholarship in compara-
tive politics that employs large-sample quantitative studies holds the potential to advance our
understanding of federalism’s capacity to manage ethnic conflict. Such studies can test
competing empirical claims across a broad variety of cases and identify the factors that
explain when post-conflict federalism succeeds and when it does not.

Three studies warrant discussion.
First, Roeder recently constructed a global database around the notion of the ‘segmented

state’, which he defines as a state that ‘divides its territory and population into separate juris-
dictions, and gives the population that purportedly is indigenous to each jurisdiction a distinct
political status’ (Roeder 2007: 12). In such states, there is a ‘common state’ that possesses
jurisdiction over the entire population and territory, as well as separate ‘segment-states’ that
have jurisdiction over a portion of that territory and people. A segment-state is not merely a
territorial subdivision; it contains ‘peoples who purportedly have special claim to that juris-
diction as a homeland’ (12–13). Roeder observes that, in the twentieth century, 86% of new
states had been segment-states prior to independence, from which he concludes that
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segmented states are far more likely to experience secession than are states that are not
segmented. Although Roeder does not use the language of post-conflict federalism, it clearly
overlaps with his definition of a segmented state. The interesting question Roeder poses is
under what conditions is secession from the segmented state (or post-conflict federation)
more likely. Roeder answers this question by reference to a global data set of segmented
states created before 1990, with annual observations. The independent variables were (a) the
constitutional relationship between the common-state and segment-state, on a spectrum rang-
ing from fully exclusive common-state autocracy to fully inclusive common-state democracy,
and (b) whether the segment-state was self-governing or not. His key finding is that, in anoc-
racies and democracies that excluded the population of segment-states from central gover-
nance, self-government in a segment-state increased the likelihood of secession. Since
self-governing regions are core elements of post-conflict federalism and are designed to
prevent secession, Roeder concludes that the evidence does not support this policy prescrip-
tion and in fact counsels against it.

But Roeder’s conclusion does not follow from his results. One of his most striking find-
ings is that the most stable form of post-conflict federalism is a fully inclusive democracy in
which the regions enjoy extensive forms of self-government. Two comparisons drawn from
his data are important here: (1) inclusive democracies are much more stable than other
regimes when their regions are not self-governing; and (2) unlike exclusionary democracies
and anocracies, inclusive democracies do not suffer an increased risk of secession when their
regions are self-governing. What this suggests is that the rise of secessionist politics might
instead be a function of the structure of politics at the centre. Roeder’s data do not offer an
explanation as to why, but it is possible to speculate. The finding that exclusionary democra-
cies are less stable than inclusive democracies is consistent with theories of minority nation-
alism that explain the rise of minority nationalism as a defensive response to the policies of
the central state, whether characterized as nation-building or as economic, political or cultural
discrimination. It may be that common states have a freer hand to pursue these policies when
they exclude the populations of segment-states from central governance. At a prescriptive
level, this suggests that proponents of post-conflict federalism should not neglect the design
of central institutions. This points to the need for further research on the link between feder-
alism and central power-sharing, as discussed below.

Second, a more recent study by Lars-Erik Cederman and his colleagues supports the
conclusion that federalism can reduce the likelihood of secession (Cederman et al. 2010).
They work from the grievance school of civil war studies. Ethnic political mobilization can
take a variety of forms. One hypothesis they test is that the probability of ethnonationalist
conflict increases with the degree of exclusion from central executive power. To test the rela-
tionship between political exclusion and violent conflict, Cederman et al. constructed the
Ethnic Power Relations data set (EPR), which identified all politically mobilized ethnic
groups and measured their access to state power on an annual basis from 1946 to 2005. They
draw an important set of distinctions between those groups that are excluded from central
power: ‘regional autonomy’ (elites wield local authority within the state, e.g. through federal
arrangements), ‘separatist autonomy’ (elites wield local authority coupled with declaration of
independence), ‘powerless’ (elites excluded from central and local authority without explicit
discrimination) and ‘discrimination’ (elites excluded from central and local authority as a
consequence of deliberate discrimination). Violent conflict is linked to any ethnic group in
whose name an armed group instigated conflict.
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As anticipated, excluded groups are more likely to instigate violent conflict than those that
are not excluded. But if one disaggregates excluded groups, those that enjoy regional auton-
omy are much less likely to instigate violent conflict than those that experience other forms
of political exclusion. Even more striking is that groups that are excluded from central power
but enjoy regional autonomy are less likely than those groups who are included in power –
either as senior or junior partners – to instigate violent conflict. Although these observations
are based on descriptive statistics and they change somewhat with regression analysis, with
junior partners less likely to rebel than excluded groups that enjoy regional autonomy, the
latter are still less likely to rebel than those that experience more severe forms of political
exclusion, such as the powerless and the targets of discrimination. These results support the
claims of those who argue that post-conflict federalism may operate as a conflict-manage-
ment technique.

A third study takes the literature in a different direction. Federal arrangements may stem
secession in some contexts but fuel it in others. The outcome may be a function of the central
government’s commitment to democratic inclusion but, as Brancati points out, federalism
may fuel secession even in democratic states (Brancati 2009). The question is what additional
factors explain the uneven effects of post-conflict federalism. The answer is to be found in
the electoral strength of regional political parties. If they are strong, they can gain power and
deploy the institutional resources provided by a federal constitutional structure to foster
regional identity and mobilize a national minority around this identity to pursue secession; if
they are weak, this is much less likely to happen. Regression analysis demonstrates that feder-
alism reduces ethnic conflict and secession while controlling for the strength of regional
parties, but that ethnic conflict increases with regional party electoral strength.

Critics of post-conflict federalism would counter that this constitutional arrangement itself
fuels the rise of regional parties. But the evidence is more complex. While post-conflict feder-
alism creates the opportunity for the rise of strong regional parties, they do not emerge in
every post-conflict federation. The question is which other features of constitutional design,
if any, determine whether that potential is realized. Brancati’s principal findings are that
regional parties are stronger (a) where there are more regional legislatures, because they
provide more opportunities for regional parties to wield power; (b) where regional legisla-
tures select the upper house of the central legislature, which increases the impact of regional
parties in central institutions and creates additional incentives to form such parties; and (c)
when national and regional elections occur at different times, which offsets the coat-tails
effect pursuant to which elections to higher office influence the results in concurrent elections
to lower offices.

Taken together, Brancati suggests that, in order to harness the benefits of federalism for
managing ethnic conflict while mitigating its dangers, the focus should not be on federal
design but on regional political parties. This leads to two sets of policy proposals. One
focuses on the rules governing political parties and electoral competition. For example, it
suggests that parties that run in national elections should be required to field candidates in
more than one region in order to win seats. Additional research is required to untangle the
relationship between the electoral system and the rise of regional parties. But the other set of
proposals shifts the focus to the centre, in particular the interaction of central institutions with
regional political processes. Here, the prescriptions appear to point in opposite directions.
Requiring direct elections for the upper chamber would appear to disentangle the central and
regional governments, whereas coordinating the timing of central and regional elections
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would politically connect the two levels of government. However, if adopted as a package,
the two measures should be understood as promoting the autonomy and priority of central
political processes at the expense of the electoral strength of regional parties.

3.4 Future Directions for Research

We highlight and briefly discuss four areas for future research under the aegis of post-conflict
federalism: (1) regional borders; (2) the relationship between federalism and the organization
of central authority; (3) the status and role of local government; and (4) natural resources.

3.4.1 Regional borders
Every state that opts for a federal constitution must decide the number and shape of its
regional governments. This is a topic that has been inadequately researched, but which is of
the highest practical importance. Iraq’s failure to resolve the boundaries of the Kurdistan
region demonstrates how difficult these decisions can be, especially when the memory of
ethnic strife is fresh and valuable resources are at stake (Galbraith 2008; O’Leary 2009).

Donald Horowitz has devoted the most attention to the question of regional boundaries,
and his particular proposals flow from his broader views on constitutional design in ethnically
divided societies (Horowitz 2000). For Horowitz, the political pathology to which constitu-
tional design must respond is the rise of ethnicity as the principal basis of political cleavage.
In polities defined by their ethnic divisions, political competition occurs among ethnic parties
and within ethnic groups, who outbid each other and push politics toward extremism.
Horowitz’s overarching goal is to design constitutions to create incentives for inter-ethnic
cooperation, by empowering ethnic moderates over ethnic radicals. The key is to ‘make
moderation pay’ (Horowitz 1990). His principal focus has been the electoral system. The
mechanism for rewarding moderation is the transfer of votes across ethnic lines, which
Horowitz refers to as ‘vote pooling’ and for which the key mechanism is the alternative vote.
The alternative vote makes moderation pay because it rewards ethnic parties that appeal
across ethnic lines and should offset electoral losses from intra-ethnic competition on the
extremes.

For Horowitz, regional boundaries should be drawn with the same goals in mind. The lead-
ing case around which he constructs his account is Nigeria, which offers a natural experiment.
Nigeria’s First Republic was a failure; its Second Republic was a success. Horowitz argues
that this difference was a function of the poor design of federalism under the former and good
design under the latter. The First Republic divided Nigeria into three regions, which tracked
the country’s major ethnic divides. Politics within each region was intra-ethnic; politics at the
centre was inter-ethnic. The problem is that the largest ethnic group, the Hausa-Fulani, used
the province in which it constituted the largest group as a base to capture the centre and domi-
nate Nigeria, which ultimately led to civil war and attempted secession. For Horowitz, the
Second Republic solved this problem through a combination of strategies. There were in fact
three key goals: fragmenting the power of the largest group; creating cross-cutting cleavages
through federal design, in order to promote non-ethnic bases for political competition; and
reducing the stakes of losing the battle for power at the centre. The Second Republic pursued
all three goals simultaneously. First, it divided the Hausa-Fulani into multiple states, which
diminished their capacity to capture the centre and created cross-cutting cleavages (e.g. on the
basis of natural resource endowments) that generated new forms of intra-ethnic political
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competition. Second, it created ethnically heterogeneous states. The new internal boundaries
made allies out of ethnic groups who otherwise would have been competitors. For example,
members of different ethnic groups would unite around their shared material interest as resi-
dents of the same state and then compete economically against people who shared their
ethnicity but happened to live in other states. Third, it created many states in order to multi-
ply the opportunities to wield political power and dispense patronage, which in turn reduced
the relative importance of controlling the centre.

Horowitz’s analysis raises two questions for further research. The first question is whether
his second strategy – the creation of heterogeneous regions that divide and recombine ethnic
groups – coheres with post-conflict federalism. At first glance, they would appear to be incon-
sistent because post-conflict federalism is premised on the belief that relatively homogeneous
regions, in which one ethnic group constitutes a majority, are required to satisfy demands for
self-determination and to relieve the risk of secession. Moreover, comparative experience
suggests that heterogeneous regions may produce political conflict. The leading counter-
example to Nigeria is India, which contained many linguistically heterogeneous states after
independence. These units proved to be very unstable because ethnic groups could not agree
on the choice of official language. The reorganization of Indian states was a direct response
to this political conflict, and resulted in the creation of states that were linguistically homo-
geneous and relatively stable, at least along linguistic fault lines.

The difference between the Nigerian and Indian cases raises a question for further
research. One hypothesis is that different markers of ethnic identity might interact differently
with the demarcation of regions. For example, compare religion and language, two possible
bases of ethnic identification. While a regional government can in principle be neutral with
respect to religion (i.e. not adopt an official religion), it must choose one or a few official
languages in which to conduct legislative affairs, deliver public services, provide education
and administer justice. So if language is the basis for minority nationalism, then the Nigerian
solution might be ill-advised. The emerging large-sample studies are ill-equipped to answer
this question, since they do not appear to differentiate among the different dimensions of
ethnic identification.

The second question raised by Horowitz’s work concerns the design of regions that
contain the ethnic group, if any, that forms a national majority. To date, the scholarship on
post-conflict federalism has largely focused on the design of regions that contain national
minorities and has given relatively minimal attention to the manner in which internal bound-
aries should deal with a dominant ethnic group. Indeed, given its preoccupation with satisfy-
ing the demand for self-determination by national minorities, post-conflict federalism might
appear indifferent to the constitutional structure of the rest of the state. The remainder could
be federal or it could be unitary, in which case the post-conflict federation would be a feder-
acy. However, Henry Hale has demonstrated that this indifference would be a mistake (Hale
2004). Hale observes that post-conflict federations with a dominant ethnic group that is
concentrated in a single region (which he terms a ‘core ethnic region’) are much less stable
than those where that national majority is fractured among different regions. Thus, while
Nigeria (the First Republic), the Soviet Union, Pakistan, Yugoslavia, Czechoslovakia and
Serbia and Montenegro collapsed (some violently), Canada, Switzerland, Spain, the Russian
Federation, Ethiopia and Nigeria (the Second and Third Republics) have or did not.

For Hale, core ethnic regions undermine the stability of post-conflict federations because: (1)
they lead to ‘dual power’ situations where leaders of the core ethnic region have the political
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resources to challenge the legitimacy and authority of the central state to represent the inter-
ests of the dominant ethnic group and thus may threaten the existence of the central govern-
ment by mobilizing members of the ethnic majority to shift their primary political loyalty
from the central government to the core ethnic region; and (2) they fuel the rise of secession
as a defensive response because they diminish the capacity of the centre to make credible
commitments to national minorities, in part because the centre is more likely to exploit those
minorities in an attempt to retain the support of the dominant ethnic group. Conversely, when
a core region is absent, ‘the core group faces high hurdles to collective action that is aimed at
realizing core-group goals within the union state and that can threaten union collapse for the
reasons outlined above’ (Hale 2004: 176). For Hale, this explains the contrasting experiences
of the USSR (which had a core ethnic region and collapsed) and Russia (which lacks a core
ethnic region and has not).

Hale complicates standard accounts of the failure of post-conflict federations. Most critics
of post-conflict federations (e.g. Roeder) blame political mobilization by national minorities
for secession. Although advocates of post-conflict federalism generally do not try to explain
situations of federal failure, if they did they would also likely place great emphasis on the role
of regional governments in mobilizing minority nations. They would likely argue that federal
failure is the consequence of (a) the failure of the centre to respond to the demands of national
minorities for constitutional self-defence with sufficient legislative and fiscal autonomy or (b)
the failure to reduce the demand for secession by inhibiting the rise of regional parties
through electoral engineering. Hale suggests that we ignore the design of the remainder of the
state at our peril. Although it is accepted that central government policies may fuel seces-
sionist mobilization, little thought has been given to how constitutional design may increase
or reduce that risk. Likewise, the link between constitutional design and the ability of the
centre to address and overcome secessionist mobilization once the latter has commenced has
not been sufficiently explored. Finally, the risk that the ethnic majority could abandon the
central state is a new problem for constitutional design. In sum, we should shift our attention
to the impact of the design of regions containing the dominant ethnic group on the ability of
the federal structure to integrate the dominant ethnic group, discriminate against and other-
wise aggravate national minorities, and accommodate those minorities.

3.4.2 Federalism and power-sharing at the centre
There is a long-standing debate over the design of political institutions in ethnically divided
societies. There are two main contending positions, offered by Arend Lijphart and Donald
Horowitz. Lijphart is virtually synonymous with the approach known as consociationalism
(Lijphart 1977; Lijphart 2008). According to consociational theory, the constituent groups of
a divided society can attain a democratic peace by striking a ‘grand bargain’. This bargain
consists of two essential guarantees for each constituent group: (1) power-sharing, which
consists of guaranteed participation in political decision-making; and (2) segmental auton-
omy over matters that affect its distinct identity, such as culture and education. The classic
form of power-sharing institution is a grand coalition cabinet encompassing representatives
of the major ethnic segments. Segmental autonomy may consist of federalism (where territo-
rial boundaries follow ethnic boundaries) or non-territorial federalism (where they do not).
These two core elements can be supplemented by two supporting elements: (3) proportional-
ity (in legislative representation, representation in cabinets, civil service, police, military and
public expenditure) and (4) mutual vetoes on vital interests. Elements of the consociational
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‘grand bargain’ can be found in a number of post-conflict constitutions, such as Bosnia and
Herzegovina, Ethiopia and Iraq. The second position is Horowitz’s incentives-based
approach, introduced above. In addition to the use of the alternative vote for legislative elec-
tions to encourage inter-ethnic political appeals and a federal system based on heterogeneous
units, Horowitz advocates a strong executive president who would serve a unifying role that
transcends ethnic divides. The procedures for presidential elections should be designed to
ensure support across different ethnic groups. In a state with geographically concentrated
ethnic groups, the solution would be to require a minimum level of support from each group
(as was the case under the Nigerian Second Republic).

This debate is vigorous and we need not repeat it here (for a detailed account, see
Choudhry 2008). What interests us is how Lijphart and Horowitz define the nature of the
problem. Both write against the backdrop of pluralists who ask why political actors who lose
within democratic processes do not respond by turning on the system. This behaviour is
produced by cross-cutting cleavages, a conclusion that supports a competitive model of
democratic politics in which coalitions and majorities shift, political parties compete for
median voters at the ideological centre, and electoral jockeying creates pressures towards
moderation. Parties cycle in and out of power, and no segment of society is permanently
excluded from it. In ethnically divided societies, however, cleavages are mutually reinforcing
and political divisions map onto ethnic divisions. These tendencies lead political parties to
organize themselves along ethnic lines. Political competition does not exist across ethnic
divides. The danger is that national minorities will become perpetual political losers and will
eventually reject the political system instead of continuing to participate in it.

Lijphart and Horowitz are not focused on the specific problems of secession, threats to
territorial integrity and the risk of civil war. This is in part a function of timing: the
Lijphart/Horowitz debate originated a decade before the developments in ECE during the
1990s that prompted this explosion of scholarly interest in minority nationalism. The ques-
tion is whether this long-standing debate should change in light of what we have since learned
about secessionist conflict. Future research should address two issues.

First, post-conflict federalism is a way to create incentives for national minorities to partic-
ipate within the constitutional order, as opposed to repudiating that order and attempting to
secede. It appears to map most closely onto the consociational model. This suggests that
central institutions should be designed to reap the virtues of power-sharing, proportionality
and mutual vetoes. The reason to share power at the centre is to reduce the risk that the central
state will engage in economic, political or cultural discrimination, which in turn will trigger
minority nationalism as a defensive response. Roeder’s finding that, within the set of
segmented states, exclusionary democracies are less stable than inclusive democracies
supports this view. The question that requires further research is how exactly to design the
centre, given the range of possibilities, in order to limit its offensive capacity.

A useful starting point would be the vast literature on the choice between presidential,
semi-presidential and parliamentary forms of government (see e.g. Linz 1990a; Linz 1990b;
Stepan and Skach 1993; Norris 2008). This literature has not yet addressed this basic consti-
tutional choice within post-conflict federations. Moreover, these decisions must be studied
across a large enough number of cases to permit some generalizations. At first blush, a propo-
nent of consociationalism would likely argue for proportional representation and a parlia-
mentary model. If drafters opt for a parliamentary system, they will have to decide whether
and how to regulate the allocation of cabinet positions, including that of the Prime Minister,
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among the regions and other salient social groups. But the apparent conceptual fit between
parliamentary democracy and post-conflict federalism needs to be tested against the alterna-
tives. Recent and emergent post-conflict federations have opted for other arrangements. For
example, in Bosnia and Herzegovina, there is a collective presidency shared by the regional
governments (Banks 2005). At the time of writing, Nepal is on the verge of adopting a strong
version of presidential government, alongside a federal structure designed in part to manage
ethnic conflict. The scope for choice within presidential systems is broad. If the drafters of
the constitution opt for a presidential system, they must decide whether the president will be
chosen by election or by appointment. If the former, they must determine whether a simple
majority will suffice or whether some additional indication of broad regional support will also
be required. If the president is to be appointed, the drafters will need to decide whether (and,
if so, how) the position should rotate among ethnic groups or regional governments. In each
case, they also will need to choose between a single-person presidency and a multi-person
office, as in Bosnia and Herzegovina.

A similar set of questions arises with respect to the design of constitutional courts, which
has been largely ignored in the literature on post-conflict federalism. Literature on classical
federalism amply demonstrates their central role in federal states. The extent to which a
constitution is a credible commitment to thwart exploitation by the centre will turn on the
structure of courts. In particular, the following questions will be important: membership (e.g.
minority nation representation), appointment mechanism (e.g. involvement of regions), panel
composition with respect to federalism disputes, jurisdiction (e.g. direct access by regional
governments) and decision-rules (e.g. majority vs. super-majority vs. minority vetoes).

Second, this line of analysis presupposes that the central problem faced by post-conflict
federalism is the accommodation of national minorities. However, the basic goal of post-
conflict federalism is in fact to reconcile competing nationalisms within the same state. A
significant amount of energy has been devoted to the study of the constitutional arrangements
that would satisfy calls for self-determination by national minorities and dampen demands for
secession. As argued above, this must be supplemented by further study on the design of the
centre. In contrast, relatively little thought has been given to the constitutional arrangements
that would disrupt the development of a statewide nationalism and accordingly diminish the
incentives to centralize authority and transform a federation into a unitary state. This issue is
key to ensuring a stable allocation of authority between the central and regional governments.
Scholars have not yet approached the design of central institutions in post-conflict federations
with this problem in mind.

Hale seems to suggest that this problem may arise only where a core ethnic region
provides the institutional resources to the dominant ethnic group to launch a statewide
nation-building project. Thus, the answer may be to reduce rather than accommodate
demands from the ethnic majority for more influence. However, since his dependent vari-
able is state collapse, he fails to measure the existence of political conflict between compet-
ing nationalisms that does not reach the level of existential constitutional crisis. Post-conflict
federations must integrate both minorities and majorities. The centre must have sufficient
scope for action. That is, the central government must have adequate authority to mollify
incipient statewide nationalism and the decision-rules for exercising that authority must not
frustrate it. The research question is how to reconcile this constitutional agenda with a
counter-agenda that prioritizes the need to protect national minorities from an overreaching
central state..
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3.4.3 Local government in post-conflict settings
Local government is incidental to classical federalism. Whether explicitly or by default, the
four classical federal constitutions leave the details of local government to the discretion of
regional governments. Their drafters did not foresee the rapid population growth, technolog-
ical innovations and social transformations that concentrated political and economic power in
cities during the twentieth century (Hirschl 2009). In contrast, contemporary scholars of
comparative constitutional law and politics seem increasingly interested in local government
(see e.g. Steytler ed. 2009). However, comparative studies of its role in post-conflict envi-
ronments remain scarce (Jackson and Scott 2007). The studies that do exist rely on anecdotal
evidence and assumptions, such as the vital importance of local government in delivering
basic public goods and services (e.g. water, roads and sewers) that demonstrate state capac-
ity and build state legitimacy, but may have little basis in experience.

Framers of post-conflict constitutions face a knot of procedural, formal and substantive
questions about local government. They must decide whether, and if so how, to include local
governments in the processes by which the constitution is drafted, ratified and implemented.
They must decide whether, and if so how, to recognize those governments in the resulting
document: as a third order of government equivalent to the central and regional governments,
as a matter left to the discretion of the regional governments or as some sort of hybrid, as in
India where the states are obligated to establish local governments with specific structures but
allowed to choose which powers to devolve in order to facilitate self-government (Mathew
and Hooja 2009). They must decide which level of government is responsible for demarcat-
ing the boundaries of local governments, whether to entrench any rules regarding their
finances, how to assuage the strategic concerns of regional governments and the manner, if
any, in which local governments will be represented at the centre. This list of issues is only a
partial one, but the challenge is clear.

In general, we need more empirical evidence of the nature and operation of local govern-
ment across various post-conflict environments. But, since the two issues traditionally asso-
ciated with local government are democracy and development, we especially need to know
more about how local government can best serve these goals in such circumstances. Since
local governments are usually tasked with routine matters, they may seem to promise a depar-
ture from divisive ethnic politics in favour of a pragmatic, non-partisan approach that focuses
on solving common local problems (Steytler 2007). However, a recent qualitative survey of
12 federal states, some of which are ethnically divided and some of which are not, suggests
that national parties tend to dominate local politics (Steytler 2009). As noted above, Brancati
has observed a connection between the strength of regional parties and the risk of a post-
conflict federation succumbing to secession. It may be worthwhile to examine the relation-
ships between institutional design, party affiliation and political outcomes at each of the
central, regional and local levels in order to identify the conditions under which local govern-
ments might serve not only as effective providers of public goods but also as counterweights
to secessionist tendencies in regional governments. For example, a comparative analysis of
the local elements of comprehensive power-sharing arrangements and their ability to defuse
ethnic tensions in an urban setting would complement the available case studies and perhaps
provide valuable guidance (see e.g. Bieber 2005).

An alternative would be to consider which political practices and legal mechanisms might
make constitutional commitments to local governments more credible. The responsibilities of
local governments regularly exceed their fiscal resources, especially in societies that are both
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divided and developing. They depend on financial transfers from the other levels of govern-
ments in order to even attempt to fulfil their obligations. But in post-conflict states, government
revenues are often depleted by violence and diverted by ongoing ethnic competition for politi-
cal and economic rents. In Nigeria, for example, the financial transfers envisioned by the consti-
tution are diverted by opaque accounting practices, corruption and other pathologies (Galadima
2009). If local governments in such states lack a reliable resource base, they may be unable to
meet the basic needs of their constituents. This failure to meet even minimal expectations may
generate resentment towards a particular party or level of government or perhaps even under-
mine support for the entire post-conflict constitutional settlement (Manning 2003; Harvard Law
Review Note 2008). Thus, development is linked with democracy, at least at the local level.
Studies, whether qualitative or quantitative, that examine the institutional aspects of this rela-
tionship may make a significant contribution to post-conflict federalism.

3.4.4 Natural resources and post-conflict settings
In recent years, natural resources have provided a rich seam for scholars of civil war, who
have explored a range of issues relevant to post-conflict constitutional design. They have used
comprehensive data sets to distinguish not only different resources, such as oil, diamonds and
drugs, but also different forms of the same resource, such as offshore and onshore oil or
mined and alluvial diamonds, and different types of conflict, from ethnic groups seeking
regional autonomy to military factions seeking control of the central state (Ross 2006;
Buhaug 2006). They have developed sophisticated statistical models to isolate the effects of
these resources on the initiation, duration and severity of such conflicts (Ross 2004; Lajala
2009). They also have tested multiple causal mechanisms by which these resources may spark
and sustain conflict: some propose that the exploitation and degradation of traditional terri-
tory exacerbates grievances among a national minority; others suggest that a state weakened
by its dependence on resource revenues presents an easy and valuable target; others still posit
that lootable resources entice and enable rebel groups to extend their campaigns against the
state (e.g. Ross 2004; Collier and Hoeffler 2004; Fearon 2005). As these scholars have paid
relatively little attention to the institutional structure of those states that experience and avoid
such conflicts, both fields could gain from being brought together (see e.g. Aspinall 2007).

The primary task of a post-conflict constitution is to contain violent conflict. Natural
resources complicate this task. Although they often fuel conflict, they can also be used to
finance peace. The more that constitutional scholars and framers know about the physical,
historical and institutional circumstances under which certain resources are likely to inflame
certain conflicts, the more effective and viable their constitutional designs will become. The
new civil war scholarship could help them to diagnose the particular challenges they face,
since oil reserves in the remote traditional territory of a large ethnic minority pose a different
set of problems and possibilities than do contraband crops that thrive across an accessible and
ethnically heterogeneous region (Lajala 2009). The former promise more substantial and
legitimate revenues but require much larger investments to extract and export. However,
scholars disagree on whether (and, if so, how, why and the extent to which) such deposits
increase the likelihood, length and intensity of violent conflict, secessionist or otherwise (e.g.
Walter 2006; Ross 2006; Lajala 2009). Similar debates surround drugs, diamonds and other
resources that are relatively easy to collect. While post-conflict constitutional design might
benefit from greater attention to civil war scholarship, any such benefit will depend on the
scope and quality of consensus those scholars ultimately obtain.
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In the meantime, we can try to learn from those post-conflict federal systems that have
managed, however scarcely or briefly, to turn natural resources from an obstacle into a plat-
form for peace. To have any chance of success, a post-conflict constitution must define a
peace that the parties find both plausible and more desirable than war. When natural resources
are involved, the appeal of a constitutional settlement is likely to depend on whether they
perceive it as more profitable than conflict (Wimmer 2004; Wennmann 2009). The value of
any such settlement, including a federal one, depends on its content and its credibility.

For example, many post-conflict federal constitutions distinguish between the ownership
of a natural resource, the management of that resource and the collection and distribution of
revenues from it. By assigning these various facets of natural resources to different actors in
the new constitutional order, parties in divided societies like Iraq and Sudan have been able
to isolate contentious political issues (e.g. ownership of oil deposits) from relatively uncon-
troversial technical matters that are more relevant to attracting investment, expanding produc-
tion and generating wealth (e.g. management and revenue collection). If successful, this
approach enables post-conflict federal states to increase the total amount of resource revenues
extracted and to share those revenues in a manner that reinforces the former combatants’
commitment to the new constitution (Hayson and Kane 2009).

Success may begin with creative constitutional text, but poor implementation will derail
even the most ingenious legal compromise. For example, under the Nigerian Constitution, the
federal government is responsible for collecting and pooling all oil revenues for distribution
among federal, state and local governments. The constitution mandates a minimum 13%
share for the oil-bearing states, which are largely concentrated in the Niger Delta and popu-
lated by relatively small ethnic groups, but otherwise leaves the distribution formula to be
determined by a federal statute (Suberu 2009). This approach is not only subverted by poor
governance, as noted above; it is also considered inadequate by many residents of the Delta
states, some of whom have engaged in organized violence and sabotage against both the
government and the oil industry. The Iraqi Constitution provides a newer and perhaps less
familiar example. It grants the federal, regional and governorate governments concurrent
authority to manage the country’s oil reserves but does not specify the procedures by which
they will make these decisions (Hayson and Kane 2009). In light of such cases, it might be
useful to look past the relevant constitutional language and research the legislative, political
and administrative steps taken to make these provisions work. By comparing such measures
and their results, we might learn more about the circumstances in which different provisions
do (or do not) produce the intended effects.

Another feature of post-conflict federal constitutions that relates to natural resources and
warrants further inquiry is the use of scheduled referendums on regional autonomy. Although
these mechanisms take different forms and promise different degrees of autonomy, they
perform a similar function: they encourage national minorities whose traditional territory
contains valuable oil deposits to support the federal project by increasing their control over
the terms on which they participate. The 2005 Iraqi Constitution, for example, obligates the
federal government to conduct a referendum in the city of Kirkuk and other disputed territo-
ries to determine whether they should join the Kurdistan Region (McGarry and O’Leary
2008). The deadline for this vote was 31 December 2007, but just as the government failed
to fulfil its constitutional obligations to resettle residents of those territories displaced by the
prior regime, compensate them where appropriate and conduct a census in the area, it has
failed to meet this deadline and numerous negotiated extensions. In contrast, the
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Comprehensive Peace Agreement that preserves the tense relationship between the govern-
ments of north and south Sudan promises the latter, which sits atop most of the country’s oil
reserves, a referendum on independence by the end of January 2011. Given the uncertain
political situation in Sudan, doubts persist as to whether this vote will be held, whether it will
be free and fair, and whether, if successful, the north will allow the south to secede without
a fight (Wennmann 2009).

Such arrangements may be understood as attempts to increase the credibility of their
respective constitutional packages. National minorities that control territory endowed with
valuable natural resources may have reason to distrust, and thus to reject, agreements with a
central government. In theory, the central government likely will face severe economic and
political pressure to renege on any promise of autonomy and assert greater influence over
those resources, especially if members of other ethnic groups also reside in the contested
region (Fearon 2004; Ross 2004). By granting such regions the option to exit (or, in the case
of Kirkuk, to join the region of Iraq most capable of demanding additional concessions and
eventually obtaining independence) at a specified date in the near future, these provisions
may reduce the cost of committing to such an agreement and thus make peace more proba-
ble. In turn, and again in theory, the constitutional option to exit or form a larger and more
self-sufficient region may create incentives for the central government and other ethnic
groups to refrain from exploiting or otherwise antagonizing these national minorities.
However, if central governments do face such strong pressures to renege on promises made
to resource-rich minorities, it is unclear why vulnerable minorities would trust the promise to
hold and respect a referendum on secession or amalgamation more than the initial promise of
autonomy. Without additional research, it is unclear whether, and if so how, such provisions
make a post-conflict federal constitution more credible. As a result, it might be worthwhile to
compare the origins and outcomes of these provisions to determine why they appeal to
national minorities and the conditions, if any, under which they can be implemented effec-
tively.

4 CONCLUSION

We hope that the idea of post-conflict federalism will promote critical constitutional scholar-
ship. The familiar conception of classical federalism has fuelled important debates about
essential elements of the most stable and successful federal systems. But lessons drawn from
states like Australia and the USA often do not apply to more volatile conditions, such as those
facing states seeking to recover from ethnic conflict. Post-conflict states must solve a very
different set of constitutional problems, and in deciding whether and how to implement feder-
alism they must respond to a very different set of challenges. At the very least, such analyses
will remind us that even the most common ideas and institutions have a particular prove-
nance, so they may be less relevant or useful in other contexts. On a more abstract level, by
positing that the experiences of post-conflict federal states can support a coherent conception
of federalism distinct from that fostered by the experiences of the first wave of federal states,
post-conflict federalism offers a new perspective on basic questions like ‘what is federalism?’
and even ‘what is a constitution?’. Finally, this brief sketch of post-conflict federalism
suggests yet another promising avenue for inquiry. Many of the issues central to classical
federalism, such as the division of powers, the role of courts and the development of a
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common market, receive little or no attention in scholarship about post-conflict federalism.
Even if these issues prove less relevant in post-conflict environments, it will be helpful to
know how and why.
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21. The structure and scope of constitutional rights
Stephen Gardbaum*

The title and subject of this chapter is the structure and scope of constitutional rights. Because
this is not (yet) a generally or widely recognized sub-field of comparative constitutional law,
it is quite possible that some readers will find themselves scratching their heads wondering
what exactly these words refer to. Indeed, the very term ‘the structure of constitutional rights’
might appear to be something of a contradiction for, as the organization and table of contents
of this volume well illustrate, issues of ‘constitutional structure’ (Part III) are generally under-
stood to be distinct and separate from issues of ‘individual rights’ (Part IV). The former cover
such matters of institutional and inter-institutional design as separation of powers, federalism
and judicial review, whereas the latter concern the direct constitutional relationship between
the state and the individual. Even if, in Madisonian vein, we acknowledge that traditional
issues of constitutional structure have important effects on this relationship, such as limiting
the concentration of political power, these effects are indirect and distinct from the impact of
rights.

So let me begin by doing what probably no other contributor to this book will need to do:
explain the chapter title. The structure of constitutional rights may usefully be distinguished
from their substance. The latter concerns the content and parameters of particular rights that
exist in a given constitutional system. By contrast, the structure is the underlying framework
– set of concepts, principles, doctrines and institutions – that applies to, organizes and char-
acterizes constitutional rights analysis as a whole within that system (Gardbaum, 2008).
Specifically, this chapter will discuss the following three major comparative structural issues
concerning rights. First, is there a common general conception both of a constitutional right
– what you have in virtue of having a right (Kumm, 2007) – and of limits on those rights
among contemporary systems of constitutional law? Second, what is the comparative scope
of constitutional rights? What types of law are governed by and subordinated to constitutional
rights, and which governmental and non-governmental actors do they bind? Third, how and
to what extent do contemporary constitutional systems recognize positive constitutional
rights of various types as well as negative ones?

Although each of these three issues has been separately acknowledged and addressed to a
greater or lesser degree in practice and scholarship, their commonality and connectedness as
forming a distinct sub-field of constitutional rights jurisprudence has generally not. As a
subject, the comparative structure of constitutional rights, of course, looks at these issues
comparatively: to what extent do different constitutional systems converge on or share a simi-
lar or common framework for analyzing and adjudicating rights, whatever may be the indi-
vidual differences in content. This chapter will conclude with a plea for recognizing the topic
as a distinct sub-field within comparative constitutional rights jurisprudence.
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1 CONCEPTIONS OF CONSTITUTIONAL RIGHTS AND THEIR
LIMITS

For practical (if not necessarily for philosophical) purposes, the dominant general conception of
a constitutional right among contemporary constitutional systems around the world – what an
individual has by virtue of being able to claim protection of a constitutional right – is an impor-
tant prima facie legal claim against (mostly) government infringement that can, nonetheless, be
limited or overridden by certain conflicting public policy objectives. At least as it applies in the
United States, this general conception has been referred to as constitutional rights as ‘shields’
(Schauer, 1993) in contrast to the peremptory or absolute conception of constitutional rights as
‘trumps’. It also contrasts, although less starkly, with a third conception of constitutional rights
as specifying exclusionary reasons for government action (Pildes, 1994, 1998).

Within this general conception, the weight of the presumption in favor of the constitutional
rights claim varies somewhat from country to country and from right to right. It is sometimes
claimed, for example, that the United States has a more ‘categorical’ conception of rights in
this sense, not because rights are necessarily trumps but because of a greater general
presumptive weight in favor of a constitutional right (Kumm and Ferreres Comella, 2005).
This claim has, however, not gone undisputed (Gardbaum, 2008).

This general conception of a constitutional right is typically operationalized and adjudi-
cated through a two-step process. The first step determines whether a constitutional right is
implicated and has been infringed; that is, whether the prima facie claim has been established.
The second step determines whether the infringement is nonetheless a justified one; that is,
whether the government has rebutted this prima facie case by satisfying the constitutional
criteria for limiting or overriding the right. This first step concerns the definition and scope –
the interpretation – of a constitutional right; by contrast, the second step involves considering
the strength and relevance of the government’s conflicting public policy objective.

These two near-universal steps of constitutional rights analysis respectively employ two
different types of limits on constitutional rights: internal and external limits. Internal limits
on rights concern the definitional scope of a constitutional right and are part of the first-step
process of determining whether a constitutional right is implicated in a given situation in the
first place. Thus, for example, does the constitutional right to liberty, autonomy or free devel-
opment of personality include the freedom to choose an abortion? Does freedom of expres-
sion include the right to expend money on political campaigns, to engage in ‘hate speech’ or
defame public or private individuals? External limits, by contrast, are constitutionally permis-
sible restrictions on rights that are implicated and do apply in a given situation. That is, they
are part of the second-step process of specifying the circumstances in which the government
can pursue a public policy objective even though doing so conflicts with and infringes a
constitutional right. So, for example, where the constitutional right to liberty, autonomy or
free development of personality is interpreted to include the right to choose abortion, the
external limit issue is when, if ever, may conflicting public policy objectives asserted by the
government limit or override that right? If freedom of expression is interpreted to include
‘hate speech’, when, if ever, may the government limit or override that right to protect its
victims (Gardbaum, 2007)?

Although constitutional scholars have generally viewed these two types of limits as mutu-
ally exclusive conceptualizations and debated their respective merits – the internal versus
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external theory of limits (Alexy, 2002), definitional versus ad hoc balancing (Nimmer, 1968;
Butler, 2002) – the actual practice of constitutional rights jurisprudence tends not to treat
them as alternatives by choosing one or the other but to employ both, to a greater or lesser
degree, one in each of the two steps of analysis.

It is sometimes claimed that, exceptionally, the United States engages only in the first step
of constitutional rights analysis and not the second; that is, courts in the United States treat
constitutional rights claims exclusively – or almost exclusively – as issues of definition and
scope and not also as issues of balancing rights against conflicting public policy objectives
(see the South African Constitutional Court decision in S v Makwanyane (1995), at 435;
Kumm and Ferreres Comella, 2005). This claim is a second and distinct version of the ‘more
categorical’ conception of rights claim that we saw above and is made in large part because,
unusually by comparative standards, the US Constitution contains very few express limits of
either type on the constitutional rights it proclaims, but particularly few – if any – express
external limits. Again, this claim has not gone undisputed, on the basis that such limits have
long been judicially implied in the United States (Butler, 2002; Webber, 2003; Gardbaum,
2007, 2008; Dixon, 2009).

As just suggested, both types of limits – internal and external – may be express or implied.
Article 9(2) of the German Basic Law provides an example of an express internal limit on the
right to freedom of association: ‘Associations whose purpose or activities conflict with crim-
inal statutes or that are directed against the constitutional order or the concept of international
understanding are prohibited’. Article 13(2) of the Basic Law is an example of an express
external limit (here on the right to inviolability of the home): ‘Intrusions and restrictions [on
the right] may otherwise [than specified in Article 13(2)] be made only to avert a public
danger or a mortal danger to individuals, or, pursuant to statute, to prevent substantial danger
to public safety and order, in particular to relieve a housing shortage, to combat the danger of
epidemics or to protect juveniles who are exposed to a moral danger.’ The First Amendment
to the US Constitution is an example of a constitutional right with both implied internal and
external limits. Thus, neither what types of expression lie outside the right to ‘free speech’ in
the first place nor the circumstances if any in which the government may justifiably limit
what is within the right are expressed in the text, but the US Supreme Court has implied both.
So it has generally held (1) that obscenity, ‘fighting words’ and expressions that amount to
‘clear and present danger of imminent harm’ are not protected at all and (2) that protected
‘free speech’ may be restricted where necessary for a compelling government interest.

Express external limits are of two types: either a single general statement of the external
limits that apply to all constitutional rights (a general limitations clause) or different
customized external limits that attach to specific rights, as in the example of Article 13(2) of
the Basic Law above. Section 1 of the Canadian Charter of Rights and Freedoms contains a
well-known general limitations clause that states: ‘The Canadian Charter of Rights and
Freedoms guarantees the rights and freedoms set out in it subject only to such reasonable
limits prescribed by law as can be demonstrably justified in a free and democratic society’.
Section 36(1) of the South African Constitution contains the following general limitations
clause:

The rights in the Bill of Rights may be limited only in terms of law of general application to the
extent that the limitation is reasonable and justifiable in an open and democratic society based on
human dignity, equality and freedom, taking into account all relevant factors, including –
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the nature of the right;
the importance of the purpose of the limitation;
the nature and extent of the limitation;
the relation between the limitation and the purpose;
less restrictive means to achieve the purpose.

The second step of constitutional rights analysis and adjudication is typically and increas-
ingly operationalized by application of the principle of proportionality. Having its origins in
German administrative law, the proportionality principle began to be applied by the Federal
Constitutional Court (FCC) a few years after it came into being, in the late 1950s, and has
spread over the succeeding decades at rapid speed to many countries and constitutional
regimes around the world, including Canada, Israel, South Africa, most European countries
and the European Convention on Human Rights (Stone Sweet and Mathews, 2008).

The proportionality principle is nowhere expressly contained or referenced in the text of a
constitution – section 36 of the South African Constitution and section 8 of Israel’s Basic
Law: Human Dignity and Liberty come the closest – but has been implied by courts as the
proper methodology for applying textual limitations clauses. Strictly speaking, the propor-
tionality principle determines whether the means employed by the government to promote its
conflicting public policy objective are justified but – at least where they are not specified in
relevant limitations clause (as, for example, in Article 13(2) of the Basic Law quoted above)
– most countries also apply a prior or threshold test to this objective itself. That is, the justi-
fication of a rights limitation under second-step analysis typically involves both means and
ends requirements. Thus, under its famous Oakes test, the Supreme Court of Canada (SCC)
first asks whether the government objective in question is ‘of sufficient importance to warrant
overriding a constitutionally protected right or freedom’ and that ‘it is necessary, at a mini-
mum, that an objective relate to concerns which are pressing and substantial in a free and
democratic society before it can be characterized as sufficiently important’.

The proportionality principle is operationalized through a common three-prong test: (1)
that the means used are suitable or rationally related to this objective; (2) that they are neces-
sary or minimally impair the right; and (3) that the means used are proportionate; that is, they
do not impose disproportionate burdens on the right relative to the objective. This last prong
is often referred to as ‘proportionality stricto sensu’, and requires balancing the relative
weight of the right and the limitation in the particular circumstances (Alexy, 2002). In this
way, even though this same verbal test applies to limitations of all constitutional rights within
a system, it does not necessarily involve a single presumption or presumptive weight attach-
ing to all rights equally as the third prong may take into account the relative importance of
different constitutional rights.

Although this three-prong content of the proportionality test is fairly uniform, there are at
least two variations in how it is applied by courts in different countries. The first is that the
courts of certain countries, such as Canada and Germany, employ a more formalized version
in which the three prongs of the test are considered separately and in order; only if the previ-
ous prong is satisfied does the court move on to the next. By contrast, the South African
Constitutional Court (SACC) and the European Court of Human Rights (ECtHR) tend to
employ a more gestalt, or all-things-considered, version without breaking down the test into
its component parts. The second variation is that the practice of several common law coun-
tries in particular reflects a certain unease with the third prong, sometimes by treating the
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necessity/minimal impairment as the final stage of proportionality review, by formally omit-
ting it from statements of the test, by conflating it with the necessity test or by rarely relying
on it in practice (Rivers, 2006).

As is well known, the United States does not employ the proportionality test for its second-
step analysis of determining whether limits on constitutional rights are justified. Rather, it
employs the doctrinal framework of fixed tiers of review in which each right is protected by
one of a handful of different standards of review – strict scrutiny, intermediate scrutiny, ratio-
nal basis scrutiny, undue burden standard – imposing greater or lesser burdens of justification
on the government. It is widely acknowledged, however, that this second-step methodology
still requires US courts to ‘balance’ rights against conflicting government interests; indeed,
the so-called ‘anti-balancing critique’ is far from limited to countries applying the propor-
tionality principle (Habermas, 1996), but is well represented in US scholarly and judicial
writings (Aleinikoff, 1987; Pildes, 1994; Rubenfeld, 2001; Scalia J., e.g. Crawford v
Washington, 2004). Although it is thus uncontested that the United States employs neither the
label nor the precise content of the proportionality test in constitutional rights adjudication,
several scholars have argued that the differences between the two second-step methodologies
are far smaller and less significant than often assumed or claimed (Jackson, 1999; Beatty,
2004; Law, 2005; Fallon, 2007) and, more generally, do not justify – along with other claimed
differences mentioned above – ascribing to it an exceptional conceptualization of constitu-
tional rights (Gardbaum, 2007, 2008).

As part of a sub-field of comparative constitutional law that largely doesn’t yet exist, it is not
surprising to find that the scholarship in this area is sporadic rather than comprehensive. Two
areas in particular seem to be worthy of more attention in the future. First, the focus of study
should expand beyond the core group of countries most commonly discussed and compared, not
so much to discover different conceptions of rights but a wider range of applications in practice.
Second, with a few recent exceptions (Beatty, 2004; Kumm, 2007; Gardbaum, 2007, 2010;
Tsakyrakis, 2009; Webber, 2009), there is a relative absence of normative scholarship on
proportionality and constitutional balancing, despite a large and growing literature on the
conceptual (Alexy, 2002; Fallon, 1993), doctrinal (Emiliou, 1996), historical (Porat and Cohen-
Eliya, 2010) and positive dimensions (Stone Sweet and Mathews, 2008) of the topic.

2 THE SCOPE OF CONSTITUTIONAL RIGHTS: VERTICAL AND
HORIZONTAL EFFECT

A second fundamental structural issue concerning constitutional rights is their scope of appli-
cation. Once we know who the subjects – or beneficiaries – of constitutional rights are in any
given jurisdiction (typically either all citizens or all persons within it), an equally important
but far more complex question arises about their objects: who and what is burdened or
constrained by constitutional rights? Which individuals and what types of law do they bind?
In particular, what is their reach into the ‘private’ sphere? Within comparative constitutional
law this issue is generally known under the rubric of ‘vertical’ and ‘horizontal effect’. These
alternatives standardly refer to whether constitutional rights regulate only the conduct of
governmental actors in their dealings with private individuals (vertical) or also relations
among private individuals (horizontal).
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The traditional animating idea informing the vertical approach is the perceived desirabil-
ity of a public-private division in the scope of constitutional rights, leaving civil society and
the private sphere free from the uniform and compulsory regime of constitutional regulation.
The well-known justifications for this division lie in the values of liberty, autonomy, privacy
and market efficiency. A constitution’s most critical and distinctive function, according to
this general view, is to provide law for the lawmaker not for the citizen, thereby filling what
would otherwise be a serious gap in the rule of law (Kay, 1993).

The arguments for adopting the opposite, horizontal approach express an almost equally
well-known critique of the ‘liberal’ vertical position. First, to the extent the function of a
constitution is seen as expressing a society’s most fundamental and important values, they
should be understood to apply to all its members. Second, at least in the contemporary
context, constitutional rights and values may be threatened at least as much by extremely
powerful private actors and institutions as by governmental ones, and the vertical approach
automatically privileges the autonomy and privacy of such citizen-threateners over those of
their victims. In this way, the autonomy of racists, sexists and hate-speakers is categorically
preferred to that of those harmed or excluded by their actions, without any obvious justifica-
tion in terms of an overall assessment of net gains and losses in autonomy. Moreover, since
the vertical position does not ipso facto prevent private actors from being regulated by non-
constitutional law, it is unclear why autonomy is especially or distinctively threatened by
constitutional regulation (Chemerinsky, 1985; Fiss, 1986).

The analytical and practical complexity of the general issue of the scope of constitutional
rights is, however, belied by this seemingly straightforward and simple bifurcation between
vertical and horizontal effect. For, as only a little scratching beneath the surface soon reveals,
the fact that under the vertical approach (where it applies) private individuals are not bound
by constitutional rights in no way entails that constitutional rights do not govern their legal
relations with one another (Horowitz, 1955), and thereby determine what they can lawfully
be authorized to do and which of their interests, choices and actions may be protected by law.
Rather, the traditional vertical position merely forecloses the most direct way in which a
constitution might regulate private individuals, by imposing constitutional duties on them
(Gardbaum, 2003).

Accordingly, in order to attain a richer understanding of the scope of constitutional rights
in any given system and to appreciate the range of answers that exist in practice, it is neces-
sary to supplement the most basic question of vertical or horizontal effect (are individuals as
well as governmental actors bound by constitutional rights?) with the following three addi-
tional ones. First, even with respect to governmental actors, do constitutional rights bind all
such actors or only some; and, if only some, which? In particular, do they bind the legislature
and the courts? Second, do constitutional rights apply to private law (and, in common law
jurisdictions, to common law) as well as public law? Third, do constitutional rights apply to
litigation between private individuals?

There is a fairly wide array of answers to these supplementary questions in practice, with
the consequence that the broader question of horizontal effect – the impact of constitutional
rights on private individuals – is not a simple yes or no issue but rather a matter of degree.
Even with respect to the basic question, those countries that adopt the direct horizontal posi-
tion by subjecting private individuals to constitutional rights do so to differing degrees and in
different ways. So, for example, in Ireland, the ‘constitutional tort action’ has been implied
by the courts from a general textual duty on the state to protect and enforce the rights of indi-
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viduals. By contrast, in South Africa, which has been a major focus of scholarly attention as
an important case study in horizontal effect, direct horizontality is the express, if partial and
complex, mandate of sections 8(2), 8(3) and 9(4) of the constitution (Michelman, 2008).1

Even though both the German Basic Law and the Canadian Charter have been determined
not to impose constitutional duties on private individuals, in answer to the first supplemen-
tary question the SCC has held that Charter Rights do not bind the countries’ courts (because
section 32, the application clause, refers only to legislatures and ‘government’, with the latter
meaning the executive branch only).2 By contrast, the FCC has held that the rights in the
Basic Law do bind the courts; indeed, the vast majority of successful constitutional
complaints in Germany are against the lower courts. Under the statutory bills of rights
enacted in the United Kingdom and both the Australian Capital Territory and state of
Victoria, the rights are expressly stated not to bind the legislature, so as to maintain the essen-
tial core of parliamentary sovereignty – although the one enacted in New Zealand does – and
in the United Kingdom and New Zealand, but not in the two Australian bills of rights, the
rights also bind the courts.

On the second supplementary question, the issue of whether private law (and especially
the Civil Code) is subject to the Basic Law and its constitutional rights in Germany was the
cause of a major and prolonged debate before the FCC fixed its position in the landmark and
influential Lüth decision of 1958.3 The common law was held to be subject to Charter rights
by the SCC in the case of Dolphin Delivery but, as we will see shortly, not as fully or equally
as private statute law. In South Africa, the common law is subject to both ‘direct’ (under
section 8) and ‘indirect’ (under section 39) application of the Bill of Rights (Michelman,
2008). Both Australian jurisdictions have excluded the common law from being subject to
their statutory bills of rights, and this issue has not yet been definitively resolved in the UK.

Finally, on the third question, because the Charter applies neither to private individuals nor
to the courts, the SCC also held in Dolphin Delivery that Charter rights do not apply to
common law litigation between private individuals where the only official action is a court
order.4 By contrast, the major argument in the United Kingdom that the Human Rights Act
does apply to such litigation stems from the inclusion of the courts among the ‘public author-
ities’ bound to act consistently with Convention rights. In South Africa, the Bill of Rights can
apply directly to such suits, although it can also apply indirectly – by developing the common
law in line with its ‘spirit, purport and objects’ (Michelman, 2008).

Again, these different answers to the supplementary questions reflect different degrees of
horizontality or practical burden of constitutional rights on private individuals even among
countries that share the basic vertical position of imposing constitutional rights duties only on
governmental actors. Some of the typical legal areas in which these practical burdens play out
are defamation, invasion of privacy suits and employer-employee law.

The issue of horizontal effect has sparked great interest among comparative constitutional
law scholars in recent years. The reasons are, I think, twofold. First, it has become of enor-
mous practical importance in the wake of the spectacular burst of constitution-making that
has taken place around the world since 1989. Along with such other basic choices concern-
ing the structure of constitutional rights as whether to include positive as well as negative
rights, constitution drafters have had to decide whether, how and to what extent private indi-
viduals are to be subject to new constitutional rights provisions. Second, the very range of
situations with which these new constitutions have been designed to deal – from post-
apartheid to post-communism – has challenged and stimulated scholars to think anew about
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the nature and functions of constitutions. Are they merely law for the lawmakers or norma-
tive charters for reborn societies? Hobbesian social contracts between rulers and ruled, or
Lockean ones among equal citizens? In this context, the issue of horizontal effect has been a
central one, provoking fresh consideration of how constitutional law differs from other types
and sources of law.

One of the major contributions that comparative constitutional law scholars have
attempted to make to these real-world transformations has been to clarify the somewhat
complex and confusing conceptual framework of the issue of horizontal effect and to develop
a coherent and user-friendly menu of options so that informed choices can be made. This
became necessary because, for the reasons suggested above, the original and straightforward
bipolar distinction between vertical and horizontal effect proved too crude to explain the
different ways in which constitutional rights can have an impact on private actors or to
capture the most common types of current constitutional practices.

The principal scholarly achievement in this area has been the creation and refinement of a
concept that describes an intermediate third position in between the polar positions of verti-
cal and horizontal effect. Originating in the FCC’s landmark Lüth decision, this concept is
known in German as ‘mittelbare Drittwirkung’ and more generally as ‘indirect horizontal
effect’, as distinct from the ‘direct’ horizontal effect of the second polar position. In essence,
this intermediate position is that although constitutional rights apply directly only to the
government, they nonetheless have some degree of indirect application to private actors.
More precisely, the distinction between direct and indirect horizontal effect is that between
subjecting private actors to constitutional rights on the one hand (direct), and subjecting
private laws to constitutional rights on the other (indirect) (Gardbaum, 2003; Tushnet, 2003;
Cheadle, 2005). In other words, there are two different ways in which constitutional rights
might regulate private actors, that is, have horizontal effect: (1) directly, by governing their
conduct; or (2) indirectly, by governing the private laws that structure their legal relations
with each other. This second, indirect method of regulation limits what private actors may
lawfully be empowered to do and which of their interests, preferences and actions can be
protected by law.

This distinction should put to rest a certain lingering confusion in the literature about what
is ‘indirect’ in the concept of indirect horizontal effect. For it is sometimes assumed that indi-
rect horizontal effect requires the indirect subjection of private law to constitutional rights in
order to distinguish this position from direct horizontal effect. This assumption is incorrect.
What is indirect is the effect of constitutional rights on private actors. Unlike the direct effect
of constitutional rights resulting from the imposition of constitutional duties in the fully hori-
zontal position, indirect horizontal effect is achieved via the impact of constitutional rights on
the private law that individuals rely on and/or invoke in civil disputes. Now this impact on
private law can, in turn, be either direct (where constitutional rights apply to it fully, equally
and specifically) or indirect (where courts are required or empowered to take constitutional
values into account in interpreting and developing its provisions). To distinguish these two,
the former has been termed ‘strong indirect horizontal effect’ and the latter ‘weak indirect
horizontal effect’ (Phillipson, 1999, Gardbaum 2003). But whichever of these two methods
is used, it is the indirectness of the effect on private actors, not on private law, that defines
the general position.

If there are two ways in which a constitution might regulate private actors – directly and
indirectly – there is only one way to ensure that it will not regulate them at all, that is, have
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no horizontal effect. This is to limit the scope of application of constitutional rights to public
law, the law regulating the relations between individuals and the state. Once the concept of
indirect horizontal effect enters the picture, it is insufficient to characterize verticality as
subjecting only government to constitutional rights provisions – or as regulating laws and
state conduct alone. While this characterization remains useful in anchoring and distinguish-
ing the polar horizontal position, it does not distinguish a truly vertical position from indirect
horizontal effect. This is because indirect horizontal effect is quite consistent with this restric-
tion – only government has constitutional duties – yet it still permits significant impact on
private individuals by subjecting private laws to constitutional rights scrutiny. For example,
Canada and Germany each generally adhere to the traditional vertical approach that constitu-
tional rights bind only the government and yet, in both countries, such rights have significant
(indirect) impact on private actors. This traditional approach to verticality, in other words,
radically undetermines the true scope of constitutional rights. It is too blunt – that is, consis-
tent with too many relevantly distinct positions on the scope of constitutional rights – to be
useful without further refinement. Hence, a better conception of the vertical position is one
that distinguishes it from indirect horizontal effect by not permitting any horizontal effect at
all. This conception – which might be termed ‘strong vertical effect’ – is that the scope of
constitutional rights is limited to public law only (Gardbaum, 2003; Sommeregger, 2005).

The net result is that the generally understood spectrum of positions has been enlarged to
add indirect horizontal effect as a new third position in between the traditional polar ones. In
line with the suggestion in the previous paragraph, it has also been proposed that the spec-
trum of general positions can and should be further refined so that it is understood in the
following fourfold way: (1) no horizontal effect at all (strong verticality), (2) weak indirect
horizontal effect, (3) strong indirect horizontal effect and (4) direct horizontal effect
(Gardbaum, 2003, 2006). Of course, for countries at the direct horizontal end of the spectrum,
these are not necessarily mutually exclusive choices as they typically also adopt some form
of indirect horizontal effect, as, for example, in Argentina.

A second strength of the comparative scholarship has been exploration of the connections
between the structural issue of the scope of constitutional rights and the substantive issue of
their content. Of course, the general argument that the structure of constitutional rights should
be recognized as a distinct sub-field does not turn on a claim of being hermetically sealed and
having no interaction with substance; to the contrary, part of its remit would be to explore the
connections in both directions. Given that, as we have seen, indirect horizontal effect subjects
(all or most) private law to constitutional rights scrutiny, in any country adopting this posi-
tion – or, of course, direct horizontal effect – the actual or concrete consequences for private
individuals turn wholly on the substance of those rights. So, for example, very broad substan-
tive constitutional equality or free speech norms (such as incorporating disparate impact or
incidental burdens on speech) would result in much traditional contract, property and tort law
being unconstitutional or significantly altered to cohere with constitutional norms, and so
have greater impact on individuals; narrower substantive norms (such as prohibiting only
intentional government discrimination or content-specific speech regulation) would not
(Tushnet, 2003; Gardbaum, 2003). Indeed, this connection has led Tushnet to argue that the
threshold ‘state action’ issue is conceptually equivalent to the issue of constitutional social
and economic rights: the more extensive a commitment to social and economic rights, the
more easily courts will lower barriers of scope; the greater the resistance to such substantive
rights, the more courts will employ verticality as a threshold defense technique (Tushnet,
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2003). Similarly, scholars have explored the subtle connections between jurisdictional, insti-
tutional and procedural differences among certain highest courts – whether they are special-
ist constitutional or generalist courts, whether they have jurisdiction to interpret and apply
private, common or state/provincial law – and the operation of indirect horizontal effect in
those countries (Tushnet, 2003; Kumm and Ferreres Comella, 2005; Michelman, 2008).

One specific issue about which there has been a fair amount of disagreement – or at least
somewhat contradictory understandings – in comparative constitutional scholarship is the
actual position of the United States on horizontal effect. So, on the one hand, probably the
dominant view is that the US’s well-known ‘state action doctrine’ results in it rejecting or
limiting indirect horizontal effect and so being closer to the vertical end of the spectrum than
many other contemporary constitutional systems, including Germany and Canada (Hunt,
1998; Tushnet, 2003; Kumm and Ferreres Comella, 2005; Halmai, 2005). On the other hand,
it has been claimed specifically that Canadian courts and the courts of other common law
countries have taken a ‘more cautious’ approach than the US Supreme Court on the issue
(Uitz, 2005; Saunders, 2005) and, more generally, that far from rejecting or limiting indirect
horizontal effect, the US adheres to it in its strong form: that is, all law – including private
law statutes and court-made common law at issue in private litigation – is fully, equally and
directly subject to constitutional rights scrutiny (Gardbaum, 2003, 2006).

Despite this recent flowering of interesting and high quality comparative constitutional
scholarship on the topic, which often compares favorably with purely domestic scholarship
in the area, much remains to be done. Perhaps the two most important gaps to be filled are
these. First, almost inevitably and like much other work in these still fairly early days of the
revival of the discipline as a whole, the scholarship tends to be focused on a fairly small clus-
ter of countries – here, mostly Germany, Canada, the US and South Africa. To some extent
this is justified because, as with the case of the proportionality principle discussed in Section
1, the German approach has been enormously influential and adopted with or without modi-
fication in many other countries. And developments in South Africa, in this area and others,
have been important in rethinking the functions and possibilities of constitutional law.
Nonetheless, on this topic, apart from the standard or general concerns of skewed data points
and representativeness, there is the more specific one that comparative scholarship has mostly
ignored fascinating and original developments on direct horizontal effect in recent years in
several Latin American countries – including Colombia, Argentina and the US territory of
Puerto Rico – under the writs of amparo and tutela (Rivera-Perez, forthcoming). Indeed,
these countries provide the best case studies of a position that has largely been treated as a
theoretical option only in the literature. The second major gap is a comparative empirical
assessment of the total impact of constitutional rights – or, more likely, of particular ones –
on private actors resulting from a combination of all the relevant structural and substantive
issues. These are: (1) which position on the refined vertical-horizontal spectrum a country
takes; (2) the jurisdiction of its constitutional court or courts; (3) the content of its constitu-
tional rights provisions; and (4) the existence of positive constitutional rights (for the expla-
nation, see the next section).

3 NEGATIVE AND POSITIVE CONSTITUTIONAL RIGHTS

A third important topic concerning the comparative structure of constitutional rights is the
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distinction between negative and positive constitutional rights that is manifested and institu-
tionalized within and among different contemporary constitutions. Thus, some contain no or
very few positive rights, others include both negative and positive constitutional rights and
some constitutional courts give positive interpretations to certain seemingly negatively
phrased rights but not others.

The basic conceptual distinction between negative and positive constitutional rights is
well-known and straightforward. Negative constitutional rights – or what are commonly
known as defensive rights (Abwehrrechte) in Germany – are rights not to have certain things
done to you, typically (but not necessarily) by the government. In this sense, negative consti-
tutional rights impose limits or duties of forbearance on (mostly) government action, on what
governments can lawfully do. Thus, classic negative rights include the right not to be
deprived of liberty or private property and not to be subject to cruel or inhumane punishment.
By contrast, positive constitutional rights are rights to certain states of affairs; that is, they are
constitutional entitlements. They impose affirmative obligations – rather than limits – or
duties of action on (mostly) government actors. Classic positive rights include the right to
vote, to protection from violence, to education and healthcare. Although, of course, this
distinction does concern the content of constitutional rights, it also raises more general issues
that are appropriately thought of as structural.

Analytically, this issue of negative and positive rights is distinct from that of horizontal
effect considered in the previous section because it concerns the nature or type of the duties
that constitutional rights impose on whomever they bind. Usually, as we have seen, this is
only government actors (even under indirect horizontal effect), but where and to the extent
that constitutional rights also bind private actors, they may, at least in theory, impose affir-
mative obligations on them (for example, to protect their neighbors from theft or violence).
Despite this analytical distinction, in practice positive rights are an important source of indi-
rect horizontal effect. This is because to the extent that constitutional rights require govern-
ment to regulate private actors, private actors are indirectly affected by and subject to them
(Gardbaum, 2003, 2006). Mark Tushnet has, in addition, argued that substantively the two are
connected insofar as ‘the more extensive a nation’s commitment to social welfare values in
its legislation, the readier that nation’s courts will be to utilize an expansive doctrine of state
action/indirect horizontal effect. The reason is simple. The state action doctrine is, at bottom,
about social and economic rights’ (Tushnet, 2003, 2008; emphasis in original).

Modern constitutions contain two main types of positive constitutional rights. The first is
social and economic rights – or constitutional welfare rights – as, for example, the rights to
education, healthcare, housing, minimum standard of living and work. The second is protec-
tive rights: constitutional rights to protection or security from the state against certain types
of action by fellow-citizens, such as violence and theft. Constitutions may and do contain (1)
both types of positive rights, (2) one type but not the other or (3) neither. This distinction
between the two main types of positive rights serves as a reminder that not all positive rights
are social and economic in nature and also that the converse is true: not all social and
economic rights are positive rights. For example, such significant social and economic rights
as the right to choose an occupation and the right to educate one’s child privately – where
recognized in a constitution – may (but need not) be exclusively negative in scope, requiring
only governmental forbearance from prohibiting business entry and banning private schools.
These examples also make clear that the positive or negative nature of a constitutional right
cannot automatically be inferred from its general formulation as a right ‘to’ or ‘not to be’.
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There are many examples of positive social and economic rights in modern constitutions,
although the number and extent of such rights varies enormously from region to region and
also from country to country. Both this fact and the gap in truly comprehensive comparative
scholarship on the issue make generalizations perilous and, often, over-broad. Nonetheless,
two can be stated with a high degree of confidence. First, as ‘second generation’ rights,
constitutional social and economic rights are primarily the product of one of the two great
modern bursts of constitution-making, the first after 1945 and the second after 1989.
Accordingly, the existence of at least express constitutional welfare rights is highly correlated
with constitutions written (or amended) during one of these periods. The 1947 Italian and the
1996 South African constitutions are perhaps paradigmatic in this regard. Second, and
notwithstanding this first point, overall the constitutions of the newly liberated countries of
central and eastern Europe and South Africa, as well as other developing and formerly colo-
nized nations, more consistently contain significant numbers of social and economic rights
than other countries, including those in Western Europe (Gardbaum, 2008). The most
common examples of positive social and economic constitutional rights are the rights to
public education, to healthcare and to social security.

Whereas where granted, positive social and economic rights are typically expressly
contained in a constitutional text, constitutional rights to protection are a little more evenly
divided between text and judicial implication. So, for example, the constitutions of South
Africa, Greece, Switzerland and Ireland contain express rights to state protection.5 Elsewhere,
protective duties have been implied by the judiciary from certain textual rights that seem on
their face negative. Thus, the best-known and most important protective duties
(Schutzpflichten) in Germany concern the right to life and freedom of expression. The FCC
famously interpreted the former in the First Abortion Case to require the state to protect the
lives of fetuses against such private actors as their mothers, presumptively through the crim-
inal law.6 The right to freedom of broadcasting was also interpreted by the FCC to require
state regulation to ensure the protection of citizens’ access to the full range of political opin-
ions necessary for them to make informed decisions at elections.7 Although admittedly an
international court, the ECtHR has been particularly active in inferring protective duties from
the seemingly negatively phrased civil and political rights contained in the European
Convention. In a series of cases, it has ruled that both the right not to be subject to ‘inhuman
or degrading treatment’ under Article 3 and the ‘right to respect for … private and family life’
under Article 8 require states to enact laws effectively protecting children from sexual and
other physical abuse by adults. It has also held that freedom of assembly under Article 11
requires positive action, including effective police protection, to ensure the right may be exer-
cised.8

Unlike the case generally with negative constitutional rights, the practical impact of both
types of positive constitutional rights is sometimes significantly reduced either by express
statements in the constitution that some or all such rights are not judicially enforceable or by
judicial practice to similar effect. Starting with social and economic rights, the constitutions
of Ireland, India and Spain (in the latter case, apart from the right to education) expressly
distinguish between rights proper and ‘directive’ or ‘guiding principles’ of social and
economic policy that are intended to guide the legislature but are not cognizable by any court.
Similarly, apart from the rights to primary education and to ‘aid in distress’, the Swiss
Constitution contains a set of ‘social goals’ that is expressly declared to be non-justiciable.
The Netherlands Constitution declares that ‘[i]t shall be the concern of the authorities’ to
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promote or secure certain social and economic goals, such as ‘sufficient employment’, ‘the
health of the population’ and ‘sufficient living accommodation’, but it specifically grants
‘rights’ only to a ‘free choice of work’ and to ‘aid from the authorities for those unable to
provide for themselves’. Moreover, Article 120 of the constitution expressly denies Dutch
courts the power of judicial review at all, which prevents these two rights from being enforced
against the legislature.

Even where judicially enforceable, constitutional courts have generally been cautious
about the scope of their review of social and economic rights and have tended to grant legis-
latures wide discretion as to the means of fulfilling their affirmative obligation. Accordingly,
a reasonableness test has been the norm. In South Africa, this reasonableness standard – rela-
tive to available resources – is actually contained in the text as defining the positive obliga-
tions of the state with respect to most of its social and economic rights, and the constitutional
court has as a result rejected the proposition that such rights entitle individuals to be provided
with ‘a minimum core’. As is well known, however, in the important cases of Grootboom and
Treatment Action Campaign, the SACC held that government policies in the areas of hous-
ing for the desperately needy and combating mother-to-child transmission of HIV were
unreasonable and thus unconstitutional. Moreover, in the latter case, the SACC ordered the
government to change its restrictive policy on access to the drug Nevirapine. Both the
Japanese and Korean supreme courts have subjected textual rights to minimum living stan-
dards to highly deferential reasonableness tests under which government programs were
upheld, although both acknowledged that government failure to act at all to promote the
constitutional objective would amount to an unconstitutional abuse of discretion. The Italian
Constitutional Court has also generally interpreted the many social and economic rights
contained in the 1947 Constitution as imposing a reasonableness test on government policy
in the relevant areas (Llorente, 1998). These differences have led Tushnet to classify social
and economic rights into three types: (1) merely declaratory; (2) weak substantive rights and
(3) strong substantive rights (Tushnet, 2008).

Similarly, the level of judicial scrutiny to which constitutional rights to protection are
subject is typically lower – more deferential – than that afforded to negative rights within the
same constitution. Accordingly, protective rights generally grant to governments greater
discretion in doing what they must do than negative ones grant in what they cannot. As we
saw in Section 1, constitutional rights are typically protected by a proportionality test under
which the intensity of scrutiny varies, among other things, with the importance of the right in
question. Even the relatively less important rights, though, are subject to the second, minimal
impairment prong that provides additional protection above and beyond the first, rationality
prong. Protective rights, however, are generally subject only to a form of reasonableness test,
rather than the usual proportionality test. That is, courts typically ask only whether the state
has reasonably fulfilled its positive duty, a usually lenient and deferential test that rarely
results in findings of failure. The reasons for this more lenient test are the standard reasons
for wariness about including positive rights in constitutions that we will briefly canvass in the
next subsection: that in telling the elected branches of government what they must do, the
judiciary lacks institutional expertise and assumes control of the public purse. In Germany,
the FCC has not held that the government violated its protective duty with respect to the right
to life and health in any case other than the two concerning abortion (Neuman, 1995).

Apart from descriptive work on particular countries, and here South Africa and the former
Soviet-bloc nations have been the major subjects, more general or structural scholarship on

The structure and scope of constitutional rights 399



 

negative and positive constitutional rights has mostly focused on the following two issues.
First, certain scholars have called into question the conceptual distinction between negative
and positive rights, and others, while accepting the distinction in theory, have argued that the
difference between them in practice is far smaller than assumed. Second, there has been a
robust debate on whether constitutions should contain positive rights and to what extent, if
any, socio-economic rights guarantees in particular make much difference in practice. A
third, perhaps slightly more parochial, issue and one that is generally less the occasion for
argument than assumption is the following: how distinctive is the United States Constitution
on this topic?

Although not the first to do so, Cass Sunstein has cast doubt on the general distinction
between negative and positive constitutional rights by arguing (1) that ‘most of the so-called
negative rights require government assistance, not governmental abstinence’, giving the
examples of the creation and dependence of private property, freedom of contract and crimi-
nal procedure rights on law and courts, and (2) that ‘[a]ll constitutional rights [and not only
positive ones] have budgetary implications; all constitutional rights cost money’ (Sunstein,
2005). To the extent this is intended as an argument about the conceptual rather than the prac-
tical difference between the two, I think Sunstein succeeds in showing that it is possible for
property and contract rights to mandate governmental assistance as a matter of constitutional
law – by, for example, requiring the state to create and protect property and enforce contracts
against private infringements; that is, the right to a system of private property – but I’m not
sure he shows that it is inherent or necessary. A purely negative constitutional right to prop-
erty is surely conceivable and might include only a right against government takings of
private property (where it exists) without just compensation or government deprivation of
property without due process, and freedom of contract only against arbitrary government
regulation. That is, there are or may be distinct negative and positive constitutional rights
concerning property and contract. Whether or not the United States or any other country has
such extensive constitutional (as distinct from legislative or common law) rights to property
and contract as to incorporate the positive side, the basic conceptual distinction between
negative and positive constitutional rights appears to survive the challenge (Gardbaum,
2008). 

This debate, of course, overlaps with the one in the international human rights arena
concerning the concept of the ‘generations’ of rights, which includes – but is certainly not
limited to – the issue of whether there is a valid distinction or inherent difference between the
so-called ‘first generation’ of human rights (civil and political rights) and the ‘second gener-
ation’ (economic, social and cultural rights) (Alston, 2001; Daintith, 2004).

More specifically on practical differences between negative and positive rights, David
Currie pointed out that the effect of common general constitutional anti-discrimination provi-
sions, such as the US’s equal protection clause, is to create ‘conditional affirmative’ duties of
protection and provision of government services. ‘[I]f government undertakes to help A, it
may have to help B as well.’ Moreover, given the practical impossibility of abandoning
certain protective laws (such as the criminalization of murder and theft) and government
welfare programs, the effect of such anti-discrimination provisions will often be the same as
if there were an absolute affirmative constitutional duty to enact the laws or program (Currie,
1986). Currie’s point explains, for example, why in the United States, even absent a consti-
tutional duty to protect the right to life of a fetus as exists in Germany, a finding that a fetus
is a ‘person’ for constitutional purposes would probably entail in practice that the state must
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protect its life along with the other persons it chooses to protect. Failure to do so would likely
amount to unconstitutional discrimination.

A second area that has attracted a good deal of scholarly attention is the issue of whether
or not constitutions in general – and particularly the new constitutions of countries seeking to
make the transition from centralized to market economies in central and eastern Europe –
should include social and economic rights. Most of the arguments, for and against, have
focused on pragmatic or instrumental concerns rather than theoretical, moral or intrinsic ones.
Arguments against such rights include that they either become meaningless promises and
thereby threaten to undermine negative rights and the rule of law or are ruinously expensive
for poorer countries (Sajó, 1996), and that they unduly interfere with the attempt to create
market economies and hobble the creation of civil society (Sunstein, 1993). More generally,
it has been argued that pragmatic understanding of the operation of government and particu-
larly the judicial system dooms any hopes that the recognition of positive rights will improve
the lives of the intended beneficiaries (Cross, 2001). One argument for such rights is that
court decisions on social rights can bolster elected politicians’ ability to stand up to interna-
tional financial institutions preaching ‘market fundamentalism’ and thereby enhance public
support for democracy (Scheppele, 2004). Another is that failure to include such rights would
be viewed by the people as an attempt by the ruling elite to deprive citizens of their acquired
rights and fatally undermine popular support for the new regime (Osiatynski, 1996).

Whether and how positive rights in general and social and economic rights in particular
are justiciable and enforceable has always been a major part of this issue (Craven, 1999;
Scheinin, 2001). Two developments in the past decade have enriched this aspect of the schol-
arly debate. First, the fact that the SACC first declared the final constitution’s social and
economic rights to be judicially enforceable and then the manner in which it enforced two of
them in the Grootboom and Treatment Action Campaign cases mentioned above had a
substantial impact on this issue, even persuading some academic commentators to partially
change their minds (Sunstein, 2001). It has also provided fresh evidence and insights on the
questions of whether and how social and economic constitutional rights make any real differ-
ence to the lives of the poor (Davis, 2008). Second, the recent establishment and growth of
what has variously been termed ‘weak-form judicial review’ (Tushnet, 2002) and ‘the new
Commonwealth model of constitutionalism’ (Gardbaum, 2001) has provided a new form of
judicial review – in which the legislature has the legal power of the final word – that may be
particularly appropriate for social and economic rights (Tushnet, 2004; Dixon, 2007).

A third issue is the distinctiveness of the United States on this issue. Is it distinctive, to
what extent and in what precise regard? And if so, what is the explanation? The starting point
is the observation, encapsulated in a well-known phrase from a lower court opinion, that the
US Constitution is a ‘charter of negative rather than positive liberties’. And the common
implication is that this makes the United States exceptional by contemporary standards. Thus,
it has occasionally been argued – but more often simply stated or assumed – that the US
Constitution is highly exceptional in not creating any social and economic rights (Sunstein,
2005). Although undoubtedly reflecting the broad scholarly consensus within comparative
constitutional law, this claim about the extent or degree of US exceptionalism has not,
however, gone entirely unchallenged. Gardbaum has argued that (1) US constitutional culture
cannot be assessed only from the federal perspective because many state constitutions in the
United States contain some social and economic rights; (2) few other common law jurisdic-
tions contain social and economic rights in their constitutions or bills of rights; and (3) even
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among continental West European constitutions, the extent to which they contain such rights
can and is easily exaggerated. In short, the US is not unique on this issue and, especially when
compared to its ‘peer’ group of developed countries, not really that distinctive. Perhaps most
importantly, the extent and existence of modern welfare states do not appear to be correlated
in any obvious way to the presence, absence or scope of constitutional social and economic
rights. Welfare states are overwhelmingly the products of ordinary legislative processes
rather than constitutional mandates. Even with respect to protective duties, he argues that the
US is less exceptional than often thought (Gardbaum, 2008).

Regardless of how distinctive its position really is, the standard explanations for the absence
of constitutional social and economic rights in the United States are the age of its constitution,
the relative difficulty of amending it, the traditional focus on ‘hard’, judicially enforceable rights
and broader political/cultural exceptionalism that includes the near-unique absence of a strong
socialist movement. Sunstein has recently shown the limitations of these conventional explana-
tions and proposed a more plausible and original ‘realist’ one, focusing on the contingency of
presidential election results and consequent judicial nominations at the critical moments when
US courts might otherwise have done what was done elsewhere and reinterpreted existing
constitutional provisions to include social and economic rights (Sunstein, 2005).

In terms of gaps or weaknesses in the scholarly literature in this area, the major one is
perhaps the insufficient amount of truly comparative work on positive rights – as distinct
from (1) either more abstract or heavily contextualized arguments for and against recogniz-
ing them, and (2) a focus on specific individual rights or countries. Fortunately, of course,
there are exceptions (e.g. Daintith, 2004). But in the general absence of such work, this tends
to be an area in which assumptions and overgeneralizations are too often repeated rather than
analyzed or questioned.

4 CONCLUSION

The fact that this chapter has discussed three important, general structural issues concerning
constitutional rights with only very limited reference to their substance or content illustrates
that the two topics are – though hardly entirely unconnected – distinct, and strongly suggests
they should be recognized as forming a unified and separate sub-field within comparative
constitutional rights jurisprudence. For one thing, this will permit more focused study on the
interactions between the two.

Another reason is the sheer importance of constitutional rights in modern constitutional-
ism. Of course, it is possible to have both constitutionalism without a codified constitution
and a constitution without having constitutional rights – as the original body of the US
Constitution and the existing Australian Constitution mostly illustrate. However, protection
of fundamental or human rights has been the central driving force behind the tremendous
growth of constitutionalism and judicial review around the world since the end of World War
II, so that the greater analytical and scholarly tools that would come from sub-dividing
comparative constitutional rights jurisprudence into its two components of structure and
content would appear to be a promising prospect.

As part of this greater refinement, it will also encourage (1) examination of the extent to
which structural positions operate as axiomatic, foundational or threshold principles shaping
and constraining the substance of rights and (2) independent consideration of the extent to
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which structure and substance may be more or less similar or different among constitutional
systems. If, for example, it turns out that the structure of constitutional rights tends to be more
similar than their content across constitutional systems, this will be an interesting and impor-
tant finding calling for explanation and resulting in a deepening of our understanding of
constitutional rights as a whole.

Indeed, the two parts of constitutional rights jurisprudence may well be subject to some-
what different influences. Thus, structural similarities or convergences among constitutional
systems may perhaps be best explained as a form of practical near-necessity within the domi-
nant form of liberal-democratic constitutionalism that embraces constitutionalized rights (as
distinct, that is, from the increasingly marginal form that does not). So, for example, once
rights have been constitutionalized, the claims of conflicting public policy objectives create
strong pressures to affirm a general conception of rights as shields rather than trumps with a
two-stage process of analysis. Once a constitution – including a bill of rights – is granted
supreme law status and so uniquely provides law for the lawmaker, there is a certain force to
the claim that it should govern all law, private as well as public, but not otherwise directly
regulate individual citizens. And once a bill of rights is being framed or subsequently inter-
preted, there are pragmatic reasons for focusing on more traditional civil and political rights
and leaving the existence or extent of positive social and economic rights to legislative deci-
sion. After all, unlike conventional tyranny-of-the majority reasons for endorsing the former,
those who benefit from social and economic entitlements typically form the electoral major-
ity so that there is no prima facie reason to distrust the democratic process in this area.

By contrast, substantive differences in constitutional rights within the general parameters
set by these structural principles may be best explained by a combination of contextual
factors, including differences in political and legal culture, expressive values and the age and
content of constitutional text. That is, these factors of divergence may tend to play out here
rather than at the level of structure.

In sum, greater focus on the structure of constitutional rights and greater recognition of the
division between structure and substance promise to open up exciting and important new
possibilities within comparative constitutional scholarship, and from here to practice.

NOTES

* I would like to thank the co-editors, Rosalind Dixon and Tom Ginsburg, for extremely helpful comments on a
previous draft.

1. Irish Constitution, Art. 40.3.1 (1937); see e.g. Meskell v Coras Iompair Eireann, [1973] IR 121. ‘A provision of
the Bill of Rights binds a natural or juristic person if, and to the extent that, it is applicable, taking account of
the nature of the right and the nature of any duty imposed by the right’. South African Constitution, section 8(2).
Section 9(4) imposes a duty on private individuals not to discriminate against others on the same comprehensive
set of grounds applicable to the state.

2. Retail, Wholesale & Dep’t Store Union v Dolphin Delivery Ltd., [1986] 2 SCR 573.
3. BVerfGE 7, 198 (1958).
4. At the same time, the SCC stated in Dolphin Delivery that Charter rights are not entirely irrelevant to such

private litigation. Rather, ‘the judiciary ought to apply and develop the principles of the common law in a
manner consistent with the fundamental values enshrined in the Constitution’ [1986] 2 SCR, at 605. The distinc-
tion between the direct application of Charter rights and the general influence of Charter values in private,
common law litigation has been maintained by the SCC ever since, and it elaborated on the practical significance
of the distinction in Hill v Toronto, [1995] 2 SCR 1130. Arguably, however, more recent cases in which courts
have modified the common law in line with Charter values, such as Grant v Torstar Corp., [2009] SCC 61
(creating new defence in common law defamation actions of ‘reasonable communication on matters of public
interest’), have rendered the distinction a very fine one in practice.
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5. See e.g. South African Constitution, section 12(1): ‘Everyone has the right to freedom and security of the person,
which includes the right … to be free from all forms of violence from either public or private sources’.

6. BVerfGE 39, 1 (1975).
7. BVerfGE 12, 205 (1961).
8. X and Y v The Netherlands, 91 ECtHR (ser. A) (1985); Plattform ‘Ärtze für das Leben’, 139 ECtHR (ser. A)

(1988).
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22. The comparative constitutional law of freedom of
expression
Adrienne Stone

Freedom of expression is among the most widely protected of constitutional rights. Rights of
freedom of expression can be found in constitutions drawn from all continents: throughout
western Europe as well as in the constitutions of the new democracies of Eastern Europe, in
constitutions in Asia, South America, Africa and Australasia (Barendt 2005; Krotoszynski
2006; Rishworth et al. 2003; Currie and de Waal 2005; Stone 2005).

Even in those few democracies without comprehensive constitutional protection of rights,
freedom of expression finds constitutional protection in other ways. It can plausibly be argued
that parliamentary systems like the United Kingdom and New Zealand – even in the era
before the adoption of charters of rights – recognized a constitutional principle of freedom of
expression that, though not enforceable by judicial review, was understood as a fundamental
value that informed the reading of statutes and the common law (Barendt 2005, p. 40;
Rishworth et al. 2003, p. 308). In addition, there are some legal systems that recognize a judi-
cially enforceable principle of freedom of expression despite the absence of a written consti-
tutional right. The Australian Constitution contains no textual provision that protects freedom
of expression but the Australian courts have recognized an unwritten principle of freedom of
‘political communication’ as a necessary incident of the establishment of democratic govern-
ment (Stone 2005). A somewhat similar development has occurred in Israel where the
Supreme Court has derived a principle of freedom of expression from the rather textually
sparse provisions of Israel’s Basic Law (Navot 2007, p. 234).

1 FUNDAMENTAL ELEMENTS OF FREEDOM OF EXPRESSION
RIGHTS

1.1 Constitutional Text

There is some variation among the constitutions of the world in the nomination of ‘speech’,
‘expression’ and ‘communication’ as the subjects of constitutional protection. The Canadian
Charter of Rights and Freedoms (Article 2(b)), like the Constitution of the Republic of South
Africa (Article 16), refers to ‘expression’; the Constitution of India protects ‘freedom of
speech and expression’ (Article 19(a)); the Bill of Rights Ordinance of Hong Kong refers to
‘freedom of opinion and expression’; and the Constitution of Japan (in the translation provided
by the Ministry of Justice) refers to ‘speech, press and all other forms of expression’.

There are other textual variations as well. Most commonly, these provisions are expressed
as a declaration that everybody holds a certain right. For instance, the International Covenant
on Civil and Political Rights provides that ‘everyone shall have the right to freedom of
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expression’. The form of the First Amendment to the Constitution of the United States, which
is expressed as a limitation on government (‘Congress shall make no law … abridging the
freedom of speech’) is much less common.

Freedom of expression guarantees are often accompanied by related guarantees, though
these too vary somewhat. The United States’ First Amendment also protects freedom of reli-
gion (in its non-establishment and free exercise clauses), freedom of the press and rights of
assembly and petition. The Canadian Charter’s protection of expression is found in the
second paragraph of Article 2 which, in other paragraphs, protects freedom of conscience and
religion; freedom of thought, belief, opinion and expression, including freedom of the press
and other media of communication; freedom of peaceful assembly; and freedom of associa-
tion. Other constitutions (including the South African Constitution in Section 16(c) and the
German Basic Law in Article 5(1)) explicitly protect artistic and academic freedom.

These textual details are no doubt important in some contexts, but as will become appar-
ent, there are more significant points of convergence and divergence among rights of freedom
of expression and the law derived from them. Therefore this chapter will focus, first, on the
conceptual structure of rights of freedom of expression and, second, upon the substantive
conceptions of ‘freedom of expression’.

1.2 The Structure of a Freedom of Expression Principle

1.2.1 Coverage and protection
A guarantee of freedom of expression, like other rights, has two conceptually distinct
elements: ‘coverage’, which refers to the acts or things to which the principle applies, and
‘protection’, which refers to the weight of the principle or the level of protection that the right
covers on those acts or things (Schauer 1982, p. 91).

The concept of ‘speech’ or ‘expression’ Determining the ‘coverage’ of a right of freedom
of expression requires a conception of ‘expression’ or ‘speech’. It is fairly obvious that a right
of freedom of expression extends to speaking and writing, and freedom of expression rights,
including those framed as rights of ‘freedom of speech’, routinely apply to non-linguistic
means of communication as well. In addition, some non-linguistic communication is
commonly recognized as the functional equivalent of ‘speech’ or ‘expression’. Thus, there is
little doubt that communication through Morse code, Braille or sign language constitutes
expression for these purposes (Schauer 1982, p. 96; Greenawalt 1989, p. 52). It is also well
accepted that artistic expression, even where it does not involve linguistic utterances, should
be covered by a principle of freedom of expression (Greenawalt 1989, p. 55. For prominent
cases treating art as ‘expression’ or ‘speech’ see Vereinigung Bildender Kunstler v Austria
(68354/01) (25 January 2007) (European Court of Human Rights); National Endowment for
the Arts v Finley 534 US 569 (1998) (United States Supreme Court)).

Further, it is generally recognized that much ‘ordinary’ conduct is expressive and there-
fore covered by freedom of expression principles. The United States Supreme Court has led
the way, extending the coverage of the First Amendment to activities such as burning a draft
card (United States v O’Brien 391 US 367 (1968)), flag burning (Texas v Johnson 491 US
397 (1989); United States v Eichman 496 US 310 (1990)), the wearing of a black armband
(Tinker v Des Moines School District 393 US 503 (1969) and the display of a swastika
(Skokie v National Socialist Party of America, 373 NE 2d 21 (1978)). The United States
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Supreme Court has also recognized that sexually explicit conduct, such as nude dancing, may
be expressive conduct within the coverage of the First Amendment (Barnes v Glen Theatres
501 US 560 (1991)).

The proposition that expressive conduct is covered by constitutional principles of freedom
of expression is widely accepted in other countries. Flag desecration is recognized as expres-
sion in Germany (see Flag Desecration Case (1990) 81 BVerfGE 278 (Federal Constitutional
Court of Germany); Hong Kong (HKSAR v Ng Kung Siu [2001] 1 HKC 117 (Hong Kong
Court of Final Appeal)); New Zealand (Hopkinson v Police [2004] 3 NZLR704 (High Court
of New Zealand); The Queen v Iti [2007] NZCA 119 (New Zealand Court of Appeal)) and
the United Kingdom (Percy v DPP [2002] Crim LR 835).

A New Zealand court has also recognized the display of a swastika as expression within
the New Zealand Bill of Rights (Zdrahal v Wellington City Council [1995] 1 NZLR 700); the
Canadian Supreme Court has extended the coverage of Section 2(b) of the Charter to picket-
ing (RWDSU v Dolphin Delivery Ltd., [1986] 2 SCR 573); and the Australian High Court has
extended the coverage of constitutionally protected communication to a public demonstration
involving holding up dead ducks in front of television cameras to protest against duck hunt-
ing (Levy v Victoria (1997) 189 CLR 579).

Moreover, some constitutional provisions provide specific guidance as to the kinds of
expression covered by a right of freedom of expression. Section 16 of the South African
Constitution protects freedom of expression in its first subsection and in Section 16(2) explic-
itly excludes from its coverage ‘propaganda for war’, ‘incitement of imminent violence’ and
‘advocacy of hatred that is based on race, ethnicity, gender or religion, and that constitutes
incitement to cause harm’. A provision of this nature can be read simply as a ‘carve-out’,
creating exceptions to the coverage without indicating anything about the nature of freedom
of expression covered by the first part of the section. Alternatively, the nature of the ‘carve-
out’ may be taken as informing the values underlying freedom of expression generally and
thus may inform the freedom of expression provision as a whole. Section 16(2) appears to
have been read in the latter way. These forms of expression are excluded because they
threaten ‘the dignity of others’ and thus their exclusion gives effect to the principle of
‘dignity, equal worth and freedom’ on which the Constitution of South Africa is founded
(Islamic Unity Convention v Independent Broadcasting Authority (2002) 4 SA 294
(Constitutional Court of South Africa) para. 10).

At its edges, however, determining the coverage of freedom of expression poses some
difficulties. Virtually all conduct can convey a message and even if coverage is limited to
activity intended to convey a message, the concept is still so broad that it risks merging the
principle of freedom of expression with a general principle of liberty (Schauer 1982, pp.
92–4). For this reason, Frederick Schauer argues that the coverage of a principle of freedom
of expression is best determined by reference to the underlying rationales for the principle
(Schauer 1989, p 91. On rationales for freedom of expression see Section 2 of this chapter).
This analysis explains why some undoubtedly communicative activity – violent terrorism for
instance or political assassination – is unlikely to be considered expression within the cover-
age of a constitutional principle of freedom of expression (Barendt 2005, pp. 79–80) and non-
violent expression within the context of criminal activity – the expression involved in the
committing of conspiracy or fraud for instance – may be excluded as well (as appears to be
the case under the First Amendment (Greenawalt 1995, p. 19)).

However, the place of criminal activity within a system of freedom of expression is not
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entirely clear (see the extensive treatment in Greenawalt 1989). Even in the United States,
with its long history of constitutional protection of speech, the courts have not fully and
explicitly addressed the question, though it appears that courts work on the assumption that
much ordinary criminal activity is excluded from the coverage of the First Amendment
(Greenawalt 1995, p. 19; and on the related question of ‘crime facilitating speech’, Volokh
2005). The Canadian Supreme Court, by contrast, has extended the coverage of Section 2(b)
of the Charter to all non-violent action intended to convey meaning including, somewhat
controversially (see Greenawalt 1995, p. 19) illegal solicitation (Reference re ss. 193 and
195.1(1)(C) of the Criminal Code (Man.), [1990] 1 SCR 1123).

Limitations on expression Determining ‘coverage’ is only the first step in resolving a ques-
tion about the application of a right of freedom of expression. Expression that is covered by
a right can nonetheless be limited in the name of competing rights or interests. So while flag
desecration is recognized as ‘expression’ or ‘speech’ in the United States, Germany and Hong
Kong, courts in those countries have reached quite different conclusions on the permissibil-
ity of flag desecration laws. In the United States, the challenged flag desecration laws have
been ruled invalid, while in Hong Kong flag desecration laws were upheld as a protection of
the public order. In Germany, though the Constitutional Court ruled invalid the law chal-
lenged in the Flag Desecration Case, it seems clear that the Constitutional Court recognizes
a state interest in preventing flag desecration and might be prepared to accept a flag desecra-
tion law in some circumstances (Quint 1992; Barendt 2005, p. 85).

Often a constitution’s text explicitly limits freedom of expression. Qualifications some-
times appear in the same provision that protects the right. For instance, Article 5 of
Germany’s Basic Law provides in its second paragraph that ‘These rights find their limits in
the rules of the general law, the statutory provisions for the protection of youth and the right
to personal honor’. Article 10 of the European Convention on Human Rights, which is incor-
porated by the Human Rights Act 1998 (UK), provides in its second paragraph that:

The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to
such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a
democratic society, in the interests of national security, territorial integrity or public safety, for the
prevention of disorder or crime, for the protection of health or morals, for the protection of the repu-
tation or rights of others, for preventing the disclosure of information received in confidence, or for
maintaining the authority and impartiality of the judiciary.

Alternatively, some constitutions include a general limitation applicable to all, or most,
rights in a constitution. Section 1 of the Canadian Charter provides that the rights it protects
are ‘subject only to such reasonable limits prescribed by law as can be demonstrably justified
in a free and democratic society’. This section provided the principal model for Section 36 of
the Constitution of South Africa (Currie and de Waal 2005, p. 165).

But, significantly, courts treat freedom of expression rights as limited even where limita-
tions are not expressed in the text. The unwritten constitutional principles found in Australian
and Israeli constitutional law are subject to limitation (Stone 1999; Navot 2007, p. 234). Even
the United States’ First Amendment, despite confusion created by its apparently absolute
terms, is subject to judicially developed limitations. A truly ‘absolutist’ interpretation of the
First Amendment’s protection of expression pursuant to which ‘speech’ is immune from all
regulation has never been advanced by a member of the Supreme Court. (Despite Justice
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Hugo Black’s well-known declaration that ‘I believe that the First Amendment’s unequivo-
cal command that there shall be no abridgment of the rights of free speech and assembly’,
Konigsberg, 366 US 36, 61 (1961), he in fact held that view only in relation to a class of free
speech cases (see Kalven 1967, pp. 442–3).) Indeed, constitutional rights of freedom of
expression are universally limited and thus all constitutional systems must address the ques-
tion of how, and in what circumstances, freedom of expression can be restricted.

1.3 Doctrinal Structure: Categories and Balancing

Although all constitutions limit freedom of expression rights, there are some significant
methodological differences as to how these limitations are drawn. One point frequently made
in the comparative literature on freedom of expression is that the American doctrine of the
First Amendment is characterized by a ‘conceptual’ or ‘categorical’ approach, according to
which freedom of expression law is dominated by relatively inflexible rules, each with appli-
cation to a defined category of circumstances.

The dominant alternative approach – found in various forms throughout European juris-
dictions, Canada and South Africa – is to use a ‘proportionality’ test which requires an exam-
ination of the ‘end’ pursued by the law and the ‘means’ used to pursue it, and which explicitly
authorizes ‘balancing’ (Schauer 2005a; Stone 1999; Grimm 2007; Jackson 1999). The
Canadian formulation of the test requires that a law infringing upon freedom of expression
(or any other Charter right) may nonetheless be valid provided that it serves a ‘pressing and
substantial objective’ and uses means that are ‘reasonably and demonstrably justified’. The
second requirement in turn requires that the law be ‘rationally connected’ to that objective;
‘minimally impair’ the protected right; and that there be ‘a proportionality’ between the
restrictions imposed and the objective pursued (R v Oakes [1986] 1 SCR 103).

There is a large literature debating the competing merits of these two approaches. Early
encounters in this debate occurred among scholars of the First Amendment, as over the course
of the second part of the 20th century, the Supreme Court of the United States replaced a rela-
tively flexible test which allowed for a measure of balancing competing rights and interests
in the context of the case of itself with the categorical approach that now dominates American
law (Frantz 1963). More recent literature has returned to the debate in the context of compar-
ative constitutional law (Stone 1999; Schauer 2005a; Mount 2003).

To summarize a complex literature, proportionality tests are valued for their capacity to
structure judicial inquiry and to provide a transparent account of judicial reasoning. In addi-
tion, the advantage of proportionality tests is said to lie in their flexibility, which allows
courts more latitude to respond to the circumstances of individual cases and to unforeseen
complexities. Where a court adopts a relatively determinate rule, that rule might prove to be
highly inconvenient, or even erroneous, in later cases, which may provide a significant prob-
lem, especially where rules are enforced by lower courts. The intellectual modesty of the flex-
ible approach might be thought to be especially valuable given the complexity of free speech
questions (Stone 1999).

By the same token, the advantages of the categorical approach are said to lie in the formu-
lation of rules that give judges comparatively little flexibility but correspondingly more
certainty in their application. This approach thus responds to a conception of the rule of law
that values an identifiable set of rules on which citizens can rely to guide their behavior
(Stone 1999). In addition, a doctrine consisting of defined and relatively inflexible rules is
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said to insulate the judge in any particular instance from political pressures relating to that
case. A judge can appeal to a pre-determined rule rather than justify, in its own terms, the
decision to protect expression over a competing right or interest – a matter thought especially
significant in relation to freedom of expression (Nimmer 1968, p. 945; Ely 1980, pp.
109–116).

For the moment First Amendment law (which is dominated by categories and rules) is
highly unusual in comparative terms (Gardbaum 2008, pp. 422–3; Schauer 2005a). Frederick
Schauer has argued, however, that this aspect of the First Amendment’s ‘exceptionalism’
may be temporary. The categorization of First Amendment law at least partly reflects the age
of the American constitutional tradition of freedom of expression and he expects that consti-
tutional courts outside the United States will ‘develop the encrustations of doctrines, rules,
caveats, qualifications, maxims, principles, exceptions, and presumptions that any mature set
of legal or constitutional rights will over time develop’ (Schauer 2005a, p. 56).

While a degree of convergence may be a feature of the relationship between (compara-
tively flexible) legal standards like proportionality and (comparatively inflexible) legal rules
(Schauer 2003), there are reasons to question whether the difference in these approaches will
entirely disappear. The preference of First Amendment law for defined rules reflects the high
value placed on freedom of expression in American constitutional law (Nimmer 1968; Ely
1980). Other systems – which may accord different weight to freedom of expression – may
be correspondingly less inclined towards the ‘rulification’ of doctrine and may value the flex-
ibility of this approach for its own sake. There is some evidence of this in Canadian law. For
instance, the Supreme Court of Canada has said:

The analysis under s. 1 of the Charter must be undertaken with close attention to context. This is
inevitable as the test devised in R. v Oakes [1986] 1 S.C.R. 103, requires a court to establish the
objective of the impugned provision, which can only be accomplished by canvassing the nature of
the social problem it addresses. Similarly, the proportionality of the means used to fulfil the press-
ing and substantial objective can only be evaluated through a close attention to detail and factual
setting. In essence, context is the indispensable handmaiden to the proper characterization of the
objective of the impugned provision, to determining whether that objective is justified, and to weigh-
ing whether the means used are sufficiently closely related to the valid objective so as to justify an
infringement of a Charter right. (Thomson Newspapers Co. v Canada (AG) [1998] 1 SCR 877 at
para. 87 (emphasis added). For similar statements see R v Sharpe [2001] 1 SCR 45, McLachlin CJ,
paras 32, 155).

If, as these cases suggest, the flexibility of the proportionality test is valued for its own
sake rather than as a staging point in the development of a more rulified approach, some resis-
tance to ‘rulification’ may be expected (see Choudhry 2006).1

1.4 The Application of Freedom of Expression Guarantees

Positive and negative application A final set of structural considerations relates to the
application, or scope, of a right of freedom of expression. Conceptually, like other rights,
rights of freedom of expression might be ‘positive’, entitling the rights holder to demand that
enjoyment of right be ensured, or ‘negative’, protecting the rights holder only from interfer-
ence. Although the drawing of this distinction is much criticized (Sunstein 2006, p. 207), it
remains significant in the constitutional law of freedom of expression. In the United States
and other countries of the common law world, constitutional rights are thought to have an
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exclusively negative cast. So, for instance, the High Court of Australia was quickly able to
dismiss a claim that the Australian constitutional right to freedom of political communication
entitled a candidate in a national election to media coverage (McClure v Australian Electoral
Commission [1999] HCA 31).

Scholars of constitutional law in these countries have not been blind to the argument that,
under a negative conception of rights, meaningful enjoyment of that right might be frustrated
by inadequacies or inequality in the private distribution of resources. The insight that the
capacity of citizens to engage in political discourse depends upon the private allocation of
resources and thus can easily be dominated by those whose wealth allows them access to the
means of communication is the foundation of arguments for the regulation of political
campaigning. However, the argument, as it is usually put, is that the problem of private
inequity provides a reason to consider campaign finance laws to be consistent with a right of
freedom of expression, rather than that a right of freedom of expression founds a positive
right of access to effective means of expression (Sunstein 1995, pp. 93–101; Fiss 1996, pp.
15–26).

In many countries, however, there is no general reticence about positive constitutional
rights and some constitutions guarantee ‘duties of protection’ explicitly, while in other cases
courts have developed them. In the freedom of expression context, the German doctrine is
especially notable. An important early case recognized that Article 5 of the Basic Law
imposed a duty on the state to ensure that broadcasters maintain ‘balance, objectivity and
reciprocal respect’ in programming (Television I Case (1961) 12 BVerfGE 205; Kommers
1997, pp. 404–06) and this case is now seen as an important stage in the development of a
more general duty to protect which gives the civil and political rights of the German Basic
Law a positive cast (Grimm 2005, pp. 144–6).

Horizontal and vertical application The scope of constitutional rights of freedom of expres-
sion is also affected by their classification along another axis. Like other constitutional rights,
they can be classified as ‘vertical’ rights (rights against the state) or ‘horizontal’ rights (rights
that apply to private actors). The verticalist position to constitutional rights is usually taken
to be exemplified by the United States, while an overtly horizontal position is adopted in
Ireland pursuant to the Irish Constitution (Gardbaum 2003). In addition, a third model of the
relation between constitutional rights and private action is found in slightly different forms in
Canada, Germany and Australia, which have adopted a conception of ‘indirect horizontal
application’ of the constitution to private actors. On this conception, a constitution enters the
private sphere by affecting the development of the private law.

Freedom of expression cases have figured especially prominently in the development of
this third position. In a foundational case in German constitutional law (Lüth (1958) 7
BVerfGE 198; Kommers 1997, pp. 361–8), the Federal Constitutional Court overturned an
injunction against the boycott of a film on free speech grounds, finding that the lower court
failed to apply the German civil code with sufficient regard for the ‘influence’ of the consti-
tutional law on private law.

The position in Australia is, in effect, similar, though the question in that jurisdiction has
been how the Constitution affects the judge-made common law (rather than, as in Germany,
a private civil code). When considering the relationship between the Australian constitutional
right of ‘freedom of political communication’ and the common law of defamation (Lange v
Australian Broadcasting Corporation (1997) 189 CLR 520), the Australian High Court’s
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approach was to develop the common law so that it conformed to the constitutional protec-
tion of political communication.

A similar result was reached in Canada. The Canadian Supreme Court first addressed the
relationship between the common law and its Charter in RWDSU v Dolphin Delivery Ltd.,
[1986] 2 SCR 573 in which, in a decision that predates the Australian case law on this ques-
tion, it recognized that those manning a picket line were protected from the private law of
trespass by virtue of the operation of Section 2(b) of the Charter. As in Australia, the
Canadian position (recently confirmed in Grant v Torstar Corporation 2009 SCC 61 and
Cusson v Quan 2009 SCC 62), is that the constitutional rights inform the development of the
common law of Canada. But, in an apparently distinctive twist, the Canadian position is that
the common law must be consistent with ‘Charter values’ rather than the Charter itself.

Although these systems apparently adopt a different conception of the relationship
between constitutional rights and private law from the ‘verticalist’ position adopted under the
United States Constitution, in practice these positions may be functionally equivalent. A
robust state action doctrine – which recognizes for instance that ‘state action’ is present where
private law is invoked in a dispute between private parties – can achieve much the same result
as a doctrine of indirect horizontal effect (Tushnet 2003). Thus, despite its ‘vertical’ concep-
tion of the First Amendment, the Supreme Court of the United States had no difficulty in find-
ing that the common law of defamation was subject to the First Amendment free speech
clause (New York Times v Sullivan 376 US 254 (1964)).

Indeed, Stephen Gardbaum argues that the German and United States’ approaches to the
relationship between constitutional rights and the private law is in substance identical: in both
countries, all law, public and private, is subject to the Constitution (Gardbaum 2003, p. 421).
The Australian law seems much the same on this point: although the Australian Constitution
applies indirectly to private individuals (in the sense that it does not grant entitlements or
impose obligations upon them), the Constitution’s effect on the common law is strong and
direct. The common law must conform to the Constitution and those developments are
immune from subsequent legislative alternation (Stone 2002).

For these reasons, Stephen Gardbaum has concluded that while the direct horizontal appli-
cation of constitutional rights remains a conceptually distinct approach to the scope of consti-
tutional rights, the ‘opposing’ positions are better conceived as points along a spectrum of
possible positions on the scope of constitutional rights (Gardbaum 2003, pp. 434–5).

2 COMPARATIVE CONCEPTIONS OF FREEDOM OF EXPRESSION

These structural issues arise when considering freedom of expression as a question of law.
But structural questions – as much as any other question about freedom of expression – reflect
underlying substantive values about freedom of expression and rights in general. Indeed, the
philosophy of freedom of expression lies just beneath the surface of the constitutional law of
freedom of expression.

2.1 Philosophical Foundations of Freedom of Expression

In an extensive philosophical literature on freedom of expression, three especially prominent
lines of argument have emerged: the first values freedom of expression for its capacity to
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promote the search for ‘truth’; the second values freedom of expression for its relationship to
human autonomy and the third values freedom of expression for its capacity to promote
democratic government or ‘self-government’ (Schauer 1982, pp. 15–72).

The argument from truth finds its most important statement in liberal political theory in J.S.
Mill’s On Liberty. Mill’s argument for freedom of expression is founded on a belief in the falli-
bility of human judgement. Freedom of expression, by subjecting received wisdom to contra-
diction, exposes falsehoods and produces a proper understanding of the truth. Another
important statement of the idea is found in United States Supreme Court Justice Oliver Wendell
Holmes’ famous dissent in Abrams v United States (‘the best test of truth is the power of the
thought to get itself accepted in the competition of the market’: 250 US 616 (1919)).

The argument from autonomy values freedom of expression on the grounds that freedom
of expression protects (or is integral to) individual autonomy because it allows individuals to
form their own opinions about their beliefs and actions (Scanlon 1972). Relatedly, freedom
of expression might be protected because it is integral to ‘self-realization’ – a version of the
argument which values the relationship between freedom of expression and self-development
(Emerson 1963; Redish 1982) – or because by respecting freedom of expression, we treat an
individual with the equal concern and respect due to independent moral actors (Dworkin
1996, pp. 200–1).

Thirdly, the argument from democracy, perhaps the most widely adopted in modern legal
systems, proceeds from the basic proposition that the capacity for citizens to hold their
governments to account and to effectively exercise the power to choose their governments
depends upon a free flow of information about government (Ely 1980). One influential form
of this argument, advanced by Alexander Meiklejohn, draws an analogy between public
discourse and the traditional New England ‘town hall meeting’, an analogy that allows for
some regulation of expression to ensure the fair and orderly conduct of public debate.

This last argument gives rise to the problematic task of defining a category of ‘political
expression’ (see discussion in Bork 1971; BeVier 1982; Stone 2002), but some forms of the
argument from democracy seek to provide a justification for a right of freedom of expression
which is not so limited. Alexander Meiklejohn focused upon the role of freedom of expres-
sion in developing ‘the intelligence, integrity, sensitivity, and generous devotion to the
general welfare that, in theory, casting a ballot is assumed to express’ and thus cast the net of
‘political expression’ very widely (Meiklejohn 1961, p. 255).

These ideas are only the main lines of thought that can be found in a large and varied liter-
ature. There are also important arguments for freedom of expression that turn on a mistrust
of government, either because government is thought to be inherently self-interested or even
corrupt or because of a belief that the fallibility of government officials provides a reason to
mistrust government’s capacity to regulate expression even when acting in good faith
(Schauer 1989). Alongside these run more general arguments about the utility of suppression
of expression which in some cases at least is thought to be ineffective or even counterpro-
ductive (think of the publicity given to films or books subject to censorship or to the holo-
caust denier who becomes a ‘free speech martyr’ when prosecuted) (Schauer 1982, pp. 75–7).
Intimately related to the question ‘why protect freedom of the expression?’ is the question
‘why and to what extent can freedom of expression be limited?’ The Millian idea that free-
dom of expression can be limited only where it caused ‘harm’ to others is central to liberal
political theory of freedom of expression (Mill 1978, p. 9), but it has opened a large debate
about the nature of the harms that expression can cause.
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2.2 Freedom of Expression Values in Constitutional Systems

Many of these philosophical debates have taken place with a keen awareness of, and are
sometimes explicitly conducted in terms of, constitutional disputes about freedom of expres-
sion. In the United States, legal theories of freedom of expression have often been developed
in the course of analyses of the law of the First Amendment. These include arguments that
the First Amendment in particular, and freedom of expression in general, promotes or builds
the capacity for ‘tolerance’ (Bollinger 1988); that it prevents state ‘paternalism’ and promotes
‘civic courage’ (Blasi 1988b); that it nurtures healthy challenges to the status quo (Shiffrin
1990); that it exposes abuse of power and corruption (Blasi 1988a) and that it provides a
‘safety valve’ by preventing the inflexibility and stultification associated with suppression
while at the same time encouraging those who lose in the political process to accept decisions
that go against them (Emerson 1969, p. 7).

Courts have also been influenced by the philosophical literature, sometimes explicitly. The
Supreme Court of Canada, for instance, has acknowledged the three principal arguments for
freedom of expression (the arguments from truth, autonomy and democratic self-government)
ground the Canadian Charter’s protection of freedom of expression (Irwin Toy v Quebec
(1989) 1 SCR 927, 976). Indeed, as a general matter, freedom of expression has proved a
fertile ground for cross-fertilization between the disciplines of law and political philosophy
(Campbell 1995, pp. 207–09).

The ideas that emerge from this philosophical literature have been important in comparative
analysis as well. In addition to the large literature examining freedom of expression in any given
system, there is a small but growing comparative literature, much of which focuses upon distill-
ing differences in value or motivating commitments as between constitutional systems. This
literature includes some ‘whole country’ comparative studies which compare the law of free-
dom of expression in one country with others (Greenawalt 1995; Krotoszynski 2006; Barendt
2005; Cram 2006). For instance, in a significant study of freedom of expression in major
democracies, Ronald Krotoszynski traces distinctive features of the constitutional law of free-
dom of expression, noting that the distinctive American commitment to a ‘market’ philosophy
of freedom of expression and a strong distrust of government provides expression with espe-
cially strong protection against government regulation. He contrasts this approach with the
dominance of ‘dignity’ as the preferred constitutional value in Germany, the Canadian empha-
sis on equality and multiculturalism and, in Japan, the dominance of a ‘Meiklejohnian’ concep-
tion of democratic self-government, each of which allows for considerably more regulation of
expression (Krotozynski 2006). In addition, there are many comparative analyses that focus
upon one or two controversies that have confronted courts in a number of countries: flag burn-
ing (Quint 1992), hate speech (Rosenfeld 2003), the regulation of political campaigns and
advertising (Dawood 2006) and the law of defamation (Stone and Williams 2000).

Supplementing (and no doubt encouraging) the scholarly interest in comparative analysis
of freedom of expression is comparative analysis by judges. Although the United States
Supreme Court has generally been uninterested in foreign law on freedom of expression
(Alford 2008, p. 4), there is considerable international judicial dialogue among other coun-
tries, at least in common law countries and related constitutional systems. The Israeli
Supreme Court’s important freedom of expression decision in Bakri v Film Censorship Board
[2003] HCJ 314/03, for instance, cites cases from Australia and the United Kingdom as well
as key First Amendment decisions.
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A particularly vivid illustration of international judicial dialogue is provided by the wide-
spread consideration of the United States Supreme Court’s decision in New York Times v
Sullivan (1964) 376 US 254 by courts in the common law world. Courts in Australia, Canada,
India, Israel, New Zealand, South Africa and the United Kingdom have all considered New
York Times v Sullivan in the course of determining their own rules regarding freedom of
expression and the law of defamation (Stone and Williams 2000; Barak 1988, p. 243).
(Indeed, neatly making Vicki Jackson’s point that comparativism need not be ‘convergent’
(Jackson 2005), these courts have to varying degrees rejected or at least modified the New
York Times v Sullivan rules.) Over time, the judicial conversation has broadened to include
other common law countries so that in the Canadian Supreme Court’s most recent decision
on the issue, it considered decisions of courts from Australia, New Zealand and the United
Kingdom, as well as New York Times v Sullivan and other American cases (Grant v Torstar
Corporation (2009) SCC 61).

However, as with any comparison across constitutional systems, the task of comparing
freedom of expression principles is fraught with the dangers of misunderstanding.

To begin with, identifying the value or set of values underlying any single constitutional
system of freedom of expression is likely to be difficult. At the most fundamental level, the
philosophy of freedom of expression itself is complex and contested. Indeed, the relationship
between even the main strands of argument just stated is subject to multiple interpretation.
Frederick Schauer casts Justice Holmes’ ‘market’ of ideas argument, often advanced as an
argument from truth, as an argument from democratic government: freedom of expression
reflects a distrust of government, and while government neutrality as between ideas might not
produce the ideal outcome of freedom of expression questions, it is better than the distortion
produced by government self-interest, bias or incompetence (Schauer 1982, pp. 33–4). Robert
Post has recast arguments from autonomy in a similar way. His argument is that freedom of
expression gives individuals a sense of participation in the processes of government and a
sense of legitimacy and identification with the government, which he takes to be an element
of the ‘internal logic of self-government’ (Post 1993). Philosophers of freedom of expression
also differ greatly as to how their fundamental commitments resolve specific problems.
Ronald Dworkin, from the liberal premise that individuals are worthy of equal concern and
respect, makes an argument against censorship of pornography, while Rae Langton derives
the opposite conclusion from the same starting point (Dworkin 1985; Langton 1993).

Further, the sheer complexity of the problems posed by a guarantee of freedom of expres-
sion makes it unlikely that a single ‘theory’ or ‘set of values’ might be appropriate for the
entire range of freedom of expression problems (Schauer 1982; Greenawalt 1989, pp. 13–15;
Shiffrin 1983, pp. 1197–8). Any body of law derived from a guarantee of freedom of expres-
sion is, therefore, grounded in an amalgam of ideas and any given system of freedom of
expression might be fully explained only by reference to a series of ideas or sets of values
running in conjunction. In the light of all these features, and because of inevitable disagree-
ment about the meaning of rights (Waldron 2000, pp. 227–8), there will almost certainly be
disagreement about the meaning of freedom of expression within any given tradition.

Moreover, the task of divining how these arguments are reflected in the constitutional law
of even one system is complicated by the nature of judicial decision-making. At least in the
systems reviewed in this chapter, the constitutional law of freedom of expression is produced
in the distinctive institutional context of courts engaged in the practical task of judging. The
obvious constraints on courts (which include limited time, the need to produce agreement in
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a multi-member institution and changes in personnel over time) make it unlikely that a court
will, or will want to, produce a clear, comprehensive statement of underlying philosophy or
motivating values. Nor are judicial decisions themselves likely to acknowledge that there are
competing understandings of freedom of expression. On the contrary, the institutional prac-
tice of courts is to present an interpretation of a right of freedom of expression as a correct
interpretation rather than as a choice between contested visions.

Distilling the underlying philosophy or motivating commitments of any body of law on
freedom of expression of law thus has inherent difficulties. Comparative analysis complicates
the task further. As with other aspects of constitutional law, freedom of expression principles
are deeply affected by the cultural, legal and political context of the constitutional system in
which they arise. So for instance, the place of ‘dignity’ within the German constitutional
system (overtly declared by the Federal Constitutional Court as the pre-eminent value within
an ‘objective order of values’ established by the Basic Law) is traced to a cultural emphasis
on personal ‘honor’ (Whitman 2000). The special sensitivity of German law toward holocaust
denial and more generally toward expression aimed at undermining democracy is readily
traceable to the history of the Third Reich (Grimm 2009).

The Canadian approach to pornography and hate speech which, at least compared to the
United States, is considerably more restrictive of expression, is often explained as demon-
strating a distinctive commitment to equal democratic participation and multiculturalism
(Mahoney 1992; Hogg 2004, pp. 954, 962; Weinrib 1991, pp. 1429–30). The Canadian
commitment to these values equally responds to some important features of Canadian consti-
tutionalism. Canada has faced the challenges of cultural diversity in an especially stark
manner and thus the Canadian Charter reveals a strong commitment to their resolution
through the recognition of group language and education rights.

Precisely because the conception of freedom of expression is deeply embedded in the
surrounding legal and political culture, it is not easily accessible to a foreign lawyer.
Moreover, for the institutional reasons already discussed, judicial decisions will usually be
couched primarily in legal terms: as a discussion of the constitutional text, previous cases and
other legal principles. The salient structural, cultural and political influences on the decision
are likely to be unmentioned and may even be unacknowledged. It is easy therefore for
comparativists to overlook important differences as between constitutional systems or to
overlook the extent to which ideas about freedom of expression are contested within a given
system.

For instance, the common casting of Canadian free speech law as showing a distinctive
commitment to equality is often made by way of a comparison with First Amendment law,
which is cast as exhibiting a preference for liberty over equality (Mahoney 1992). But simply
stated, the comparison overlooks the extent to which the relationship between freedom of
expression and equality is contested (Weinstein 1999). Some defend First Amendment
approaches to hate speech on the basis that a highly protective free speech principle actually
serves the equality interests of minorities (Weinstein 1999, p. 118). Put in general terms, the
argument is that equality requires strong limitations on governmental powers of censorship to
protect the most vulnerable (Strossen 1996; Amar 1992, pp. 154–5). It has also been argued
that a strong free speech principle like the First Amendment can promote the tolerance
required for effective multiculturalism (Bollinger 1988; Post 1997).

There are, of course, difficult questions as to which of these accounts are right. To many,
the First Amendment faith that equality and cultural diversity will fare best in an open contest
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of ideas seems nothing like as strong as the Canadian commitment to limiting speech in the
interest of these values. The point here is not to enter into that debate but to show how the
simple invocation of equality and multicultural diversity as an explanation of the difference
fails to capture the whole story.

The difficulties posed by comparativism are especially acute when it is courts engaging in
the comparative analysis. Courts have special limitations. They will often lack the time and
institutional resources to engage in the deep comparative study required to locate foreign law
of freedom of expression in its full context and to canvass critical analyses and alternative
positions. But at the same time, the stakes of comparative analysis in the courts are especially
high. Though courts may not necessarily seek to bring their own systems into line with others,
courts will typically refer to foreign law as a source of guidance. There is a risk therefore that
a superficial comparativism may lead to some hasty adoption of foreign law without a full
appreciation of alternatives. (For an argument that some of the High Court of Australia’s
early decisions displayed uncritical over-enthusiasm for the law of the First Amendment, see
Stone 1999.)

3 CONCLUSION: COMPARATIVISM AND FREEDOM OF
EXPRESSION

These difficulties have led some scholars to question whether comparing free speech princi-
ples across constitutional systems is practical or useful for courts interpreting or applying
constitutional principles of freedom of expression (Alford 2008). This critique is an instance
of a wider critique of comparativism in the courts. The complexity of (and disagreement
about) underlying philosophical commitments, the opacity of judicial decision-making, and
cultural specificity of any particular body of law, though formidable problems for the
comparativists, are raised as squarely by other constitutional rights and indeed by the struc-
tural elements of a constitution as well (Stone 2008).

And, to sound a by now familiar note, the case for comparativism may differ from context
to context. It is strongest in relation to a constitution that explicitly signals the membership
of a state in some broader community of states or a commitment to internationally shared
values (such as the Constitution of South Africa, which requires courts to consider interna-
tional law and explicitly authorizes the consideration of foreign law, or the New Zealand Bill
of Rights, which ‘affirms’ a commitment to the International Covenant on Civil and Political
Rights), as between constitutions that bear a historical relationship to each other (Choudhry
1999) and in relation to new constitutions, or new guarantees of freedom of expression, where
courts are facing freedom of expression cases without many legal resources. The case for
comparativism may be weaker in relation to constitutional principles that have developed
their own rich set of resources and a distinctive conception of freedom of expression.

This latter description fits the First Amendment most neatly – it is the oldest judicially
interpreted free speech provision and has produced a rich and substantively distinctive body
of case law (Gardbaum 2008; Schauer 2005b) – and may partly explain the United States
Supreme Court’s resistance to comparativism. Moreover, this attitude is not entirely unique
to that Court. It is notable, for instance, that the Federal Constitutional Court of Germany has
not been much influenced by foreign law (Jackson 2010, pp. 34–5). But, outside of such
contexts, the case for comparativism is much stronger. It is not surprising, then, that consti-
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tutional comparativism in freedom of expression cases, as well as in other areas, is certainly
very widespread (Jackson 2010, pp. 40–41, 43–5, 73–7).

In any event, this critique goes only to one use of comparative analysis in constitutional
law: the use of foreign law as an interpretive resource. There remain of course many other
circumstances in which comparative inquiry may be useful. Constitutional design is one obvi-
ous instance. Comparative inquiry will also be required in cases that do not involve the
straightforward application of freedom of expression principles. For instance, courts may
consider foreign law on freedom of expression under choice of law rules where expression
originating in one jurisdiction causes or is alleged to cause harm in other jurisdictions or when
questions arise as to the enforceability of foreign judgments. (Issues of this nature were raised
in Dow Jones v Gutnick2 and in litigation between Yahoo! Inc and the French organization
La Ligue Contre Le Racism et L’Antisemitism.3) Cases of this kind are likely to become more
common as interactions across national borders increase (Jackson 2010, pp. 278–9). In the
context of freedom of expression, the increasing ease of trans-jurisdictional communication
enabled by the internet seems especially significant.

Comparativism in one context or another is, therefore, an almost inevitable element of
constitutional analysis in all legal systems. This fact poses a challenge for constitutionalists
to which scholars are well placed to respond. Successful comparativism within the field of
freedom of expression, as elsewhere, requires a rather deep and critical engagement with
foreign law that encompasses critical legal and philosophical literature on freedom of expres-
sion as well as case law. There is thus an increasing need for a research ‘infrastructure’ of
informed, critical and widely comparative studies of freedom of expression that can support
this task.

NOTES

1. Thanks are due to Simon Evans for helping me develop this argument.
2. Dow Jones v Gutnick (2001) 210 CLR 575 (High Court of Australia) (considering whether Australian law or

American law governed a defamation action brought by an Australian resident against a United States corpora-
tion in relation to material which could be downloaded in Australia but uploaded onto the World Wide Web in
the United States).

3. 169 F. Supp 2d 1181 (ND Cal 2001) (refusing to enforce a French court’s decision because to do so would be
inconsistent with the First Amendment); rev’d 379 F. 3d 1120 (9th Cir. 2004); re-heard en banc 433 F. 3d 1199
(9th Cir. 2006) (the members of the Court disagreed as to whether the French court’s decision was inconsistent
with the First Amendment and dismissed the action for other reasons).
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23. Comparative constitutional law and religion
Ran Hirschl

1 INTRODUCTION

The rule of law and the rule of God – two of the most powerful ideas of all time, an ‘odd
couple’ of sorts, diametrically opposed in many respects, yet at the same time sharing
strikingly similar characteristics, each with its own sacred texts, interpretive practices, and
communities of reference – seem destined to collide. Their charged encounters are further
accentuated by the intersection of two broad trends: the return of religion to the forefront
of world politics and global convergence to constitutionalism. Religion and the belief in
God have made a major comeback. From the fundamentalist turn in predominantly Islamic
polities to the spread of Catholicism and Pentecostalism in the global south, and from the
increase in religiously devout immigrants in Europe to the rise of the Christian right in the
United States, it is hard to overstate the significance of the religious revival in late twen-
tieth and early twenty-first century politics. At the same time, the world has witnessed the
rapid spread of constitutionalism and judicial review. Constitutional supremacy – a
concept that has long been a major pillar of the American political order – is now shared,
in one form or another, by over 150 countries and several supra-national entities across the
globe.

In this chapter, I delineate two key aspects of the tense intersection of constitutional
law and religion worldwide: (i) the range of constitutional models – from atheism or strict
separation to full enshrinement – for arranging ‘religion and state’ relations; and (ii) the
main types of religion and state constitutional controversies as they have manifested them-
selves under each of these models over the last few decades. Because the constitutional
status of religion varies considerably across constitutional models, there appears to be
more cross-country divergence in the comparative constitutional jurisprudence of reli-
gious freedom than with respect to most other freedoms. In the following pages, I identify
the main existing constitutional models for arranging the relationship between state and
religion, and, where applicable, illustrate each model’s unique features by reference to
landmark court rulings that define the rules of engagement between state and religion in
each setting.

2 EIGHT MODELS OF STATE AND RELIGION RELATIONS

A taxonomy of contemporary approaches to govern religion and state relations suggests eight
archetypical models may be identified, ranging from atheism or strict separation to weak
establishment, and from models of jurisdictional enclaves to strong establishment or parallel
governance of constitutionalism and religion.
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2.1 The Atheist State

At least at the declarative level, communist regimes stand at the most anti-religious end of the
contemporary continuum of models of state and religion. Following Marx’s famous maxim,
communist regimes view religion as the ‘opiate to the masses’, and hold an atheist position
that associates religion in both the public and the private spheres with backwardness, colo-
nialism, and false consciousness. The establishment of the People’s Republic of China in
1949, for example, was accompanied by a campaign to eradicate religion from Chinese life
and culture. China’s attitude toward religion was relaxed considerably in the late 1970s, with
the 1978 Constitution’s formal guarantee of freedom of religion. In Ethiopia, the Ethiopian
Orthodox Church was disestablished as the state church in 1974, and its Patriarch was
executed by the Marxist Derg military junta in 1979. The introduction of strict anti-religious
laws followed a military junta’s ferocious overthrow of Emperor Haile Selassie, a sacred
figure for the Rastafarian movement in Jamaica, believed to be the descendant of King
Solomon and Queen Sheba who negotiated the autonomous status of the Ethiopian Orthodox
Church. A move in the opposite direction may be seen in the Russian state of the post-
communist era, which unlike the days of the Soviet Union, is no longer anti-religious and has
become passively secularist, effectively resulting in the Orthodox Church’s return to promi-
nence (see Kuru 2009, 11). At any rate, because the communist-atheist vision of state and reli-
gion includes a concentrated effort by the state to eradicate religion, there is virtually no
meaningful constitutional jurisprudence in communist states pertaining to religion per se.

2.2 Assertive Secularism

This model establishes a form of assertive, even militant, secularism that goes beyond neutral-
ity towards religion or a declared a-religiosity, to advance an explicitly secular civic religion
that resents manifestations of religion in public life and views secularism as a core element of
the modern nation and its members’ collective identity. The longstanding French policy of
laïcité is arguably the clearest manifestation of such a desire to restrict clerical and religious
influence over the state and to establish a uniform, religion-free citizenship and nationhood
(Ahdar and Leigh 2005, 73). Pertinent French jurisprudence reflects that notion. A recent
example is the Faiza M. case. Faiza Silmi (‘Mme M’) was born in Morocco. She married a
French citizen of Moroccan origin and in 2000 moved to France, where she had three French-
born children. In 2004, she applied for French citizenship, as French law allowed for non-citi-
zen spouses of French citizens to apply for citizenship after two years of marriage. In May
2005, the French government denied her application, reasoning that her religious beliefs were
‘incompatible with the fundamental values of the French community, and particularly with the
principle of equality of the sexes’. She appealed. The Conseil d’État, France’s highest court
for matters of administrative law, confirmed that the government’s apprehension of the incom-
patibility of an applicant’s religious beliefs and insufficient assimilation into French society
was a legitimate basis for rejecting her application for citizenship. The Conseil d’État relied on
reasons provided by the government according to which Silmi only began wearing the niq’ab
(a veil worn by some Muslim women that covers the face) when she arrived in France, refused
to remove her headscarf and niq’ab in public, rarely left her home without her husband, and
had been living in ‘submission’ to men. The government viewed this interpretation of the facts
as indicative of Silmi’s insufficient assimilation into French society.
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Turkey provides another example of such assertive secularism. Following the demise of
the Ottoman Empire, the Kemalist secular-nationalist elite rejected Islamic culture and laws
in favor of secularism and modernism. Accordingly, the words ‘the religion of the Turkish
State is Islam’ were removed from the constitution in 1928. In 1937, the words ‘republican,
popular, atheist, secular, and reformist’ were inserted into the constitution to better reflect
modern Turkey’s adherence to a strict separation of state and religion. Both the 1961 and the
1982 constitutions established an official state policy of secularism.

This official policy has become a linchpin of Turkish constitutional identity, but has been
challenged repeatedly over the last two decades by the rise of political Islam in Turkey. In
response to these challenges, the Turkish Constitutional Court (TCC) has become a main
guardian of secularist interests. On several occasions it disbanded Islamist political parties,
most notably the Welfare (Refah) Party (1998) and the Virtue (Fazilet) Party (2001). In half
a dozen landmark rulings, the TCC disallowed wearing of religious attire, most notably the
Islamic headscarf, in the public education system. Arguably, one of the pinnacles of this line
of jurisprudence is the TCC’s ruling in 2008 that declared unconstitutional an amendment
introduced by the moderately religious Justice and Development Party (AKP)-led govern-
ment that effectively lifted the ban on wearing the Islamic headscarf in the public education
system. The Court viewed strict secularism as a basic norm of Turkish constitutionalism that
may not be overridden even by a properly adopted constitutional amendment. In two impor-
tant decisions over the last few years the European Court of Human Rights (ECtHR) sided
with the TCC’s avid protection of secularism in that country at the expense of individual and
political freedoms. In 2003, the ECtHR dismissed an appeal against the TCC’s ruling in the
Refah dissolution case and concurred with the TCC’s view of Shari’a norms as incompatible
with core principles of democracy. In the Leyla Sahin v Turkey case (2005), the ECtHR
deferred to Turkish authorities’ discretion, thereby approving a decision to deny enrollment
in Istanbul University from a female medical student who wore an Islamic headscarf while
attending school. The AKP-led government held a national referendum in 2010 on a package
of constitutional amendments; it was approved by a majority of approximately 58% of those
casting ballots. Among the new provisions are changes to party closure procedures, judicial
appointment processes and to the composition of and access to the Constitutional Court (a
long-time stronghold of statist-secularist views). It remains to be seen what will be the effect
of the amendments on the notion of assertive secularism in Turkish constitutional law.

2.3 Separation as State Neutrality toward Religion

Arguably the most common model among separationist states is the separation-as-neutrality
mode. It emphasizes the state’s impartial, neutral stance toward religious creeds rather than
active advancement of secularism per se. Whereas religion has always been a core element of
American society and culture, the First Amendment to the US Constitution provides that:
‘Congress shall make no law respecting an establishment of religion, or prohibiting the free
exercise thereof’. The ‘Establishment Clause’ prohibits the state from adopting, preferring or
endorsing a religion as well as from preferring religion over non-religion (the ‘non-
establishment’ principle); the ‘Free Exercise Clause’ enjoins the state from interfering with
the religious freedom of its citizens (the freedom of religious expression principle). There is
a ‘natural antagonism between a command not to establish religion and a command not to
inhibit its practice’ (Rotunda and Nowak 2008, § 21.1(a)). There is, however, at least one
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commonality to both clauses: each advances neutrality toward religion by preventing the
government from singling out specific religious sects for special benefits or burdens unless
the action is necessary to promote a compelling interest (id.).

Whereas neutrality toward religion is the motto here, this model is often accompanied by
an ‘assimilationist’ or ‘melting pot’ approach to national identity. At the same time, compar-
ative polls often suggest that Americans are among the most likely in the West to refer to God
or draw upon religious morality or principles in their everyday lives. ‘In God We Trust’ is on
all American currency; each Supreme Court session begins with the invocation ‘God save the
United States and this Honorable Court’ (see Kuru 2009). Given such a disharmony, to
borrow Gary Jacobsohn’s (2010) phrase, it is hardly surprising that over its many years of
existence, the US Supreme Court has issued hundreds of landmark rulings on the scope and
nature of each of the two clauses, as well as on their intersection with each other, and with
other constitutional provisions.1

With respect to the non-establishment principle – the essence of the state neutrality
concept in the United States – the commonly accepted view is that the Establishment Clause
prohibits the sponsorship of any religion, as well as the preference for religion over non-
religion (Rotunda and Nowak, 2008, § 21.3(a)). According to the so-called ‘Lemon test’
(introduced by the US Supreme Court in Lemon v Kurtzman, 1971), the prohibition on the
establishment of religion requires that statutes have a secular purpose, a principal or primary
effect that does not advance or inhibit religion, and does not promote excessive entanglement
between government and religion. In 1997 (Agostini v Felton; see also Zelman v Simmons-
Harris, 2002), the Court modified this analysis, holding that the question of ‘excessive entan-
glement’ was really part of the inquiry into whether the impugned legislation or activity aided
or inhibited religion. The Court further listed three factors for evaluating whether a law that
aids religious organizations has a non-religious primary effect: (1) whether the aid was used
in or resulted in governmental ‘indoctrination’, (2) whether the aid program defined recipi-
ents by some reference to religion, and (3) whether there was an excessive entanglement
between government and religion as a result of the aid program. Any denominational prefer-
ence granted by legislation will obviate the need for the three-part Lemon test as the govern-
ment will automatically have the burden of showing that the law is necessary to promote a
compelling interest.

One of the hotly contested issues with respect to the Establishment Clause has been the
place of religion in the public education system. In principle, mandatory prayers may not be
part of the curriculum in public schools. In Lee v Weisman (1992), the Court held (5:4) that
a policy permitting invocation and benediction prayers at a public middle school graduation
ceremony violated the Establishment Clause. Similarly, in Santa Fe Independent School
District v Doe (2000), the Court struck down a policy that allowed for a ‘non-sectarian, non-
proselytizing prayer’ before football games.

More challenging questions arise in relation to the funding of religious schools. In Board
of Education of Kiryas Joel Village School District v Grumet (1994), the US Supreme Court
invalidated a law that created a separate school district for a village populated exclusively by
Jewish Satmar Hasidim. The goal of the law was to provide accommodation for Satmar chil-
dren with special needs. The majority of the Court struck down the law on the basis that it
violated the neutrality principle. Three judges (Scalia, Rehnquist and Thomas JJ) dissented,
holding that the Court’s precedent of prohibiting religious accommodation was improper.
Later, in Agostini v Felton (1997), the Court held that a public school board could provide
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educational assistance (e.g. providing staff to run remedial programs) to students of a reli-
gious school. The Court found the purpose of such a program was to aid all students in a juris-
diction rather than to give preference to students at the religious school. Similarly, the
Supreme Court has also held that allowing a religious organization to use a public forum for
religiously oriented speech does not violate the Establishment Clause provided that no reli-
gious groups are given preferential treatment. Accordingly, a school board could not deny a
religious organization the right to conduct a meeting in the school building after hours when
the same right had been granted to non-religious organizations (Lamb’s Chapel v Center
Moriches Union Free School District, 1993; Good News Club v Milford Central School,
2001).

With respect to the free religious exercise principle, the Court has held that a law passed
for the main purpose of burdening or providing a benefit to a group on the basis of its
members’ substantive religious beliefs is unconstitutional. Thus, in Church of Lukumi Babalu
Aye, Inc. v Hialeah (1993), a city ordinance that prohibited animal slaughter as part of a sacra-
mental practice was held unconstitutional as the Court unanimously found that the law was
passed in order to encourage a religious sect to leave the city. In the same vein, the Supreme
Court struck down a state constitutional provision that required a declaration of a belief in
God before a person could assume public office (Torasco v Watkins, 1961).

The Court’s jurisprudence is mixed in cases involving Free Exercise Clause-based claims
for exemption from government laws. The Court has held that some laws of general applica-
tion require exemptions for religious reasons. In a landmark ‘expansive accommodation’
ruling in Wisconsin v Yoder (1972), the Court held that the state could not compel members
of the Amish church to send their children to school beyond the eighth grade. Members of the
Old Amish community who reached the age of fourteen were thus exempted from two addi-
tional years of schooling that would have otherwise been mandated by the state’s compulsory
education law.

At the same time, a religion-based free-exercise claim seldom exempts a person from the
application of a religiously neutral criminal law. In Employment Division, Dept. of Human
Resources v Smith (1990), the Supreme Court held that a law banning the use of peyote was
constitutional, despite a claim that the Native American Church used peyote for sacramental
purposes. The political backlash against this ruling was significant. In 1993, Congress
adopted the Religious Freedom Restoration Act (commonly known as RFRA), in an attempt
to reinstate the supremacy of the Free Exercise Clause and prevent laws from substantially
burdening free exercise of religion. However, in 1997, the Supreme Court struck down parts
of RFRA as it overstepped Congress’ power to enforce the Fourteenth Amendment (City of
Boerne v Flores, 1997). However, parts of RFRA continue to stand. In 2006 (Gonzales v O
Centro Espirita Beneficente Uniao do Vegetal), the Supreme Court invoked the free exercise
clause to dismiss charges against a church that during a religious ceremony it used a sacra-
mental tea that included an otherwise (federally) illegal substance. The Court decisively
stated that the federal government must show a compelling state interest in restricting reli-
gious freedom. The Court also disagreed with the government’s central argument that the
uniform application of the Controlled Substances Act does not allow for exceptions.

The struggle over free exercise-based exemptions extends to other areas, such as military
service or tax exemptions. In United States v Seeger (1965), for example, the Supreme Court
evaluated a law that granted an exemption from conscription to persons who by ‘religious
training and belief in relation to a Supreme Being’ were opposed to war in any form. The law
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also stated that the objection could not be based on ‘essentially political, sociological or
philosophical views or a merely personal moral code’. The Court interpreted this exemption
as applying to persons whose non-theistic beliefs occupied the place of religion in their lives
(Rotunda and Nowak 2008, § 21.9(a)). In response to the ruling, the Military Service Act of
1967 was rephrased to remove the reference to the Supreme Being. This Act was challenged
in Gillette v United States (1971) on the basis that some religiously based views are opposed
to unjust wars, not all wars. The majority of the Court upheld the Act, holding that it had a
secular purpose in creating a fair and uncomplicated exemption. And in Goldman v
Weinberger (1986), the Court held that the free exercise clause did not require the Air Force
to allow a serviceman to wear a yarmulke while on duty and in uniform. The Air Force’s regu-
lations prohibited personnel from wearing non-regulation clothing; the Court held that the
free exercise clause neither invalidated the regulation nor mandated an exemption.

With respect to tax exemptions, the Court held in Swaggart Ministries v Board of
Equalization (1990) that religious organizations cannot refuse to pay sales and use taxes that
apply to all tangible personal property. Because it was facially neutral, the tax was not subject
to the compelling interest test. In Bob Jones University v United States (1983), the Court
upheld the decision of the Internal Revenue Service to deny a tax exemption to Bob Jones
University. The university had a racially discriminatory admissions policy that it said
stemmed from religious doctrine. The Court held that while the denial of tax benefits would
affect the school, it would not prevent the school from observing its religious tenets. Further,
the Court held that the government had an overriding interest in eradicating racial discrimi-
nation. At the same time, Title VII of the Civil Rights Act of 1964 exempts religious organi-
zations from the prohibition against religious discrimination in employment. The Supreme
Court upheld the validity of this exemption in Corporation of the Presiding Bishop of the
Church of Jesus Christ of Latter-Day Saints v Amos (1987), where an employee of an orga-
nization affiliated with the Church was fired because he was not a member of the Church. The
Court unanimously found that the employee could not seek the benefit of the Civil Rights Act
because of the exemption, which was deemed constitutional because it was related to a legit-
imate interest.

The United States’ constitutional experience of the last two centuries provides an interest-
ing illustration of how a constitutional order itself can acquire a near-pious status. As Sanford
Levinson astutely observes, the American Constitution is the nation’s most revered text, and
has evolved into a pillar of American ‘civil religion’ (Levinson 1988). In fact, ‘for the past
two hundred years’, notes another incisive observer, ‘the Constitution has been as central to
American political culture as the New Testament was to medieval Europe. Just as Milton
believed that “all wisdom is enfolded” within the pages of the Bible, all good Americans,
from the National Rifle Association to the ACLU, have believed no less of this singular docu-
ment’ (Lazare 1988, 21). And noted scholar of Christian thought Jaroslav Pelikan suggests
that ‘with the reduction in the private authority of the Christian Scripture, and especially in
its public authority, American Scripture has been called upon to fill some of the gap’ (Pelikan
2004).

2.4 Weak Religious Establishment

Here there is a formal, mainly ceremonial, designation of a certain religion as ‘state religion’,
but this designation has few or no implications for public life. Several European countries
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illustrate this model. A case in point is the designation of the Evangelical Lutheran Church as
the ‘state church’ in Norway, Denmark, Finland and Iceland – arguably some of Europe’s
most liberal and progressive polities. Norway’s head of state, for example, is also the leader
of the church. Article 2 of the Norwegian Constitution guarantees freedom of religion, but
also states that Evangelical Lutheranism is the official state religion. Article 12 requires more
than half of the members of the Norwegian Council of State to be members of the state
church. Similarly, Greece and Cyprus formally designate the Greek Orthodox Church as their
state church. In England, the monarch is ‘Supreme Governor’ of the Church of England and
‘Defender of the Faith’. The Crown has a role in senior ecclesiastical matters and, by the same
token, the church is involved in the coronation of a new monarch, and senior bishops are
represented in the House of Lords. A diluted version of this model is at work in Germany,
where the institutional apparati of the Evangelical, Catholic and Jewish religious communi-
ties are designated as public corporations and therefore qualify for state support pursuant to
the German church tax.

While the institutional features of the weak religious establishment accommodation differ
from the state neutrality model, the constitutional jurisprudence of religion under the two
models is quite similar. In the landmark Classroom Crucifix case (1995), the German Federal
Constitutional Court ruled that the placing of a cross or crucifix in the classrooms of a State
(in this case Bavaria) school that is formally designated as non-denominational infringes
Article 4(1) of the German Basic Law (Grundgesetz). Section I of that Article states that
‘Freedom of faith and conscience, and freedom of religious or ideological creed, are invio-
lable’. Section II adds that ‘The undisturbed practice of religion is guaranteed’. Though these
guarantees appear absolute, the Constitutional Court held in the Classroom Crucifix case that
limits on these religious freedoms that flow from the Basic Law and are constitutionally
grounded may be justified. The Court stated that: ‘The basic right to religious freedom is
guaranteed without reservation. This does not however mean that it might not be subject to
some sort of restrictions. These would, however, have to follow from the constitution itself.
The setting up of limits not already laid out in the constitution is not something the legisla-
ture can do. Constitutional grounds that might have justified intervention are not however
present here.’ ‘To this day’, added the Court, ‘the presence of a cross in a home or room is
understood as an expression of the dwellers’ Christian faith … because of the significance
Christianity attributes to the cross, non-Christians and atheists perceive it to be the symbolic
expression of certain faith convictions and a symbol of missionary zeal. To see the cross as
nothing more than a cultural artifact of the Western tradition without any particular religious
meaning would amount to profanation contrary to the self-understanding of Christians and
the Christian church’ (id., cited in Kommers 1997, 475). So the classroom crucifixes had to
be removed from non-denominational schools in Bavaria.

More recently, the question of crucifixes in the European classroom reached the ECtHR.
In 2009, a seven-judge Chamber decided unanimously in Lautsi v Italy that the presence of
crucifixes in Italian classrooms contravenes Article 9 (freedom of thought, conscience and
religion) of the European Convention of Human Rights, as well as Protocol 1, Article 2,
which provides that ‘the State shall respect the right of parents to ensure such education and
teaching in conformity with their own religious and philosophical convictions’. A request by
a Finnish-born, atheist Italian mother whose children attended an Italian school to remove the
crucifixes from her children’s classrooms was dismissed by Italy’s Consiglio di Stato, on the
ground that the cross had become one of the secular values of the Italian Constitution and
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represented the values of civil life. In accepting the mother’s appeal, the ECtHR advanced a
clear ‘neutrality’ or ‘disestablishment’ reasoning. In 2011, upon appeal by Italy (and follow-
ing intervention by eight other European countries), the Grand Chamber of the ECtHR
reversed the decision and upheld, 15:2 the right of Italy to display the crucifix in public school
classrooms. It ruled that ‘the decision whether crucifixes should be present in State-school
classrooms is, in principle, a matter falling within the margin of appreciation of the respond-
dent State’ (para. 69–70). The Court went on to suggest that the fact that there is no European
consensus on the question of the presence of religious symbols in State schools speaks in
favour of such a deferential approach. The Grand Chamber ruling also engages in a discus-
sion of the crucifix in the classroom as a ‘passive’ (and thus supposedly less intrusive) reli-
gious symbol, as opposed to active speech or mandatory curricular religious teachings.

A related issue is the limits on wearing religious attire by teachers. Fereshta Ludin, a
German citizen born in Afghanistan, applied to teach at a state school in the state of Baden-
Württemberg in southwestern Germany. When she informed the school board that she would
wear a headscarf while teaching, the board rejected her application. Ludin protested, saying
that the wearing of the veil was both a personal and a religious expression, and that she did not
wear it as a symbol or to provoke or influence any students. The school board argued that it
was not merely a private symbol but an explicitly political symbol that subjected students to
undue religious influence. State authorities backed the school board by arguing that wearing
the headscarf under the circumstances of the case could not be squared with the constitutional
requirement of state neutrality in questions of religion. Ludin appealed the school board’s deci-
sion, and her case eventually proceeded to Germany’s Federal Constitutional Court.

Ludin argued that her freedom of religion, protected by Article 4, Sections I and II of the
Basic Law, had been violated by the ban on the headscarf in the classroom. Following the
ruling in the Classroom Crucifix case, the core legal question in Ludin became whether limits
on freedom of religion in this context flow from or may be justified under the German consti-
tution. In a 3:2 decision (2003), the Federal Constitutional Court allowed Ludin’s appeal.
However, this was based on the primarily technical grounds that the laws of the state of Baden-
Württemberg (where the school board in question was based) did not, at the time, include an
explicit ban on wearing the headscarf in the public school system. Had such a law been in
effect, the board’s decision to reject Ludin’s application would have withstood judicial
scrutiny. The State was held to have a legitimate interest in protecting religious and ideologi-
cal neutrality in the classroom to ensure separation of church and state and the encouragement
of pluralism and diversity (Ludin, 2003, para. 43). Parents of the children in school were also
held to have a natural right, guaranteed by Article 6 of the Basic Law, to educate and bring up
their child free from religious influences that did not accord with the parents’ wishes. The
students also had a right to be free from the exercise of freedom of religion by others where
they might be held captive to the influence of one person’s religion. In other words, there were
several constitutional grounds for upholding limits to religious expression in this context.

The Court also refused to reject the idea that the scarf was a ‘danger’. It maintained that
the abstract danger posed by the scarf could only justify the school board’s rejection of
Ludin’s application if the board had been authorized by statute to employ such a policy
against religious dress. States were free, according to the Federal Constitutional Court, to
enact statutes identifying the appropriate level of religious dress to be displayed in classrooms
after taking into account local context and religious and cultural rights. The court held it was
conceivable that a legislature could require strict secularism and neutrality in some contexts
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in order to address an increasingly diverse religious community. Because no such statute
existed in Ludin’s case, there was no justification for the school board’s decision.

The minority opinion held that because freedom of religion is an explicitly individual or
private matter, one’s freedom of religion is not engaged when one seeks employment in the
public sector. Rights guaranteed by the Basic Law are held against the state, and where some-
one has sought employment as a state official they cannot assert those rights against the body
of which they are a part, except in very limited circumstances. These government employees
are differently situated than the students at the school and their parents, who retain legitimate
interests protected under the Basic Law. Further, the majority’s apprehension of an ‘abstract
danger’ was held by the minority to constitute reason enough for the school board to reject
Ludin’s application. The mere possibility of the creation of tension or undue influence should
be enough to justify the school board’s decision, and the minority held that this danger would
not have to materialize into real damage before it could be prevented by the board. In the
larger European context, this ruling was relatively favorable to the headscarf claim.
Nonetheless, and consistently with the Court’s ruling, a majority of German states have
passed laws prohibiting teachers from wearing certain religious attire. The state of Baden-
Württemberg itself passed such a law in 2004.

Deference to local authorities is also evident in several other landmark European court
rulings on religious attire in the classroom. A notable illustration is the Shabina Begum case
(2006), where the British House of Lords upheld a school’s decision not to allow a student to
wear a jilbab (a traditional dress which was said to conceal to a greater extent the contours of
the female body), mainly on the grounds that the school had consulted with local religious
authorities and took advice from community leaders regarding the conformity of its dress
code with Islamic dress requirements. The House of Lords also noted that as there were other
schools that permitted the jilbab that Ms Begum could have attended, there was no interfer-
ence with Begum’s right to manifest her belief in practice or observance. One of the Law
Lords wrote that ‘ “freedom to manifest one’s religion” does not mean that one has the right
to manifest one’s religion at any time and in any place and in any manner that accords with
one’s beliefs’.2

2.5 Formal Separation with De Facto Pre-eminence of One Denomination

This model is featured in countries where formal separation of church and state and religious
freedoms more generally are constitutionally guaranteed, but where longstanding patterns of
politically systematized church hegemony and church-centric morality continue to loom large
over the constitutional arena. Many Latin American countries, where the vast majority of the
population is Roman Catholic and where the history of Catholic Church dominance dates
back to the pre-independence era, fall in this category. Despite the considerable variance in
the legacy of Church pre-eminence among these countries, there is a strong echo of such
Catholic morality in the constitutional jurisprudence of all of these countries, as well as in that
of other predominantly Catholic polities such as the Philippines, Poland or Ireland, and to a
lesser degree in Spain or Italy. The special status of Catholicism was removed from the Irish
Constitution in 1973. But Article 41 of the Constitution ‘recognises the Family as the natural
primary and fundamental unit group of Society, and as a moral institution possessing inalien-
able and imprescriptible rights, antecedent and superior to all positive law’. Prior to the
fifteenth amendment (1995) that provided for the dissolution of marriage in certain specified
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circumstances, the Constitution essentially banned divorce and remarriage, and in effect
subjected Irish Catholics to concurrent jurisdiction of the Church and the State in such
matters. Article 44, which continues to be in effect today, reads ‘The State acknowledges that
the homage of public worship is due to Almighty God. It shall hold His Name in reverence,
and shall respect and honour religion.’ And the influence of Catholic morality, formal sepa-
ration of church and state notwithstanding, does not end there. The Eighth amendment (1983)
– the ‘Pro-Life Amendment’ passed by referendum – asserts that the fetus has an explicit right
to life equal to that of the pregnant woman, and that the Irish State guarantees to vindicate
that right. However, exceptions are made in cases where there is a threat to the life of the
mother, and it may not be used to limit the right to travel to other countries to procure an abor-
tion (see AG v X, 1992).

Several other predominantly Catholic countries in Europe, most notably Malta and Poland,
and to a considerably lesser degree Slovakia, Spain and Italy, continue to grapple with simi-
lar tensions. The gradual convergence toward judicial review, constitutional rights and liber-
ties, gender equality amid a history of church dominance and legalized religion-centered
morality, have characterized the constitutional jurisprudence of many predominantly Catholic
countries in the global ‘south’. Courts in the Philippines, Chile and Ecuador, to pick three
examples, have been quite adamant in their refusal to liberalize various aspects of women’s
reproductive freedoms. The Chilean Constitutional Court – long known for its deference to
the government and conservative standing – ruled in a recent 5:4 decision that the free distri-
bution by the government of the so-called ‘morning-after pill’ amounted to abortive medi-
cine. In other countries – Colombia, Mexico or Argentina, for example – constitutional courts
have been notably more receptive to challenges against systematized religion-centric moral-
ity. In 2008, the Colombian high court held that emergency contraception is not abortive and
does not infringe the right to life. Colombia’s Constitutional Court ruled in the same year that
conscientious objection to providing certain medical services is a human right, not an insti-
tutional right. As a matter of principle, conscientious objection cannot be invoked by institu-
tions such as hospitals with the effect of violating women’s fundamental rights to lawful
healthcare.

2.6 Separation Alongside Multicultural Accommodation

This model combines formal separation of religion and state with an ‘accomodationist’
approach to diversity and religious difference. This model, quite common in ‘immigrant’ soci-
eties, most notably Canada, reflects a true commitment to multiculturalism and diversity – a
‘mosaic’ or ‘accomodationist’ approach to difference rather than ‘melting pot’ or ‘assimila-
tionist’ approach. State and religion are separated, but the conception of citizenship is not tied
to strict secularism or neutrality. The true sense of citizenship in this model, indeed of liberal-
ism more generally, is respecting the common aspects of statehood and nationality while cele-
brating the difference in citizens’ cultural and religious traditions. Section 2(a) of the Canadian
Charter of Rights and Freedoms protects freedom of religion; Sections 16–23 of the Charter
establish the constitutional status of (French/English) bilingualism in Canada; Section 27 of
the Charter complements these principles by enshrining multiculturalism and diversity as one
of the linchpins of Canadian constitutional identity (Ryder 2008; Kymlicka 1995).

Over the years, the Supreme Court of Canada has developed a rich jurisprudence in support
of state-endorsed multiculturalism and generous accommodation of cultural and religious
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difference in the public sphere. It issued landmark free exercise rulings concerning Sunday
closing (e.g. R v Big M Drug Mart, 1985; R v Edwards Books and Art Ltd., 1986), along-
side controversial rulings concerning continuation of public funding for Roman Catholic
schools in Ontario (e.g. Adler v Ontario, 1996). In two rulings over the last few years, for
example, the Court went out of its way to generously address faith-based claims falling
squarely within the parameters of multicultural citizenship as advancing a vision of ‘diver-
sity as inclusion’. In Syndicat Northcrest v Amselem (2004) – a case involving Orthodox
Montreal Jews who erected sukkahs on their balconies in a residential condominium partly
in contravention of a boilerplate tenancy contract – the majority advocated tolerating a
practice where the individual sincerely believes it is connected to religion, regardless of
whether the practice is required by a religious authority. In Multani v Commission scolaire
Marguerite-Bourgeoys (2006), the Court drew on a proportionality test (so-called ‘Section
1’ analysis) to overturn a Quebec school board decision not to allow a Sikh student to carry
the kirpan (a ceremonial dagger) due to potential safety hazards and an apparent conflict
with the school’s prohibition on weapons and dangerous objects. Indeed, the very catego-
rization of the kirpan – as either a prohibited weapon in a schoolyard (as the school board
claimed) or as an important religious symbol (the position of the student, his parents and
the interveners on behalf of the Sikh community) – was at the heart of this legal dispute. A
decision to universally ban the kirpan, the Court ruled, was not the least drastic means to
address the rather limited harm potential, especially when weighing the sincerity of the
student’s religious beliefs and the fact that the interference (the ban on the kirpan) was not
trivial. The Court thus held in favor of Multani, providing a resounding statement of the
‘diversity-as-inclusion’ theme of differentiated citizenship: ‘The argument that the wearing
of kirpans should be prohibited because the kirpan is a symbol of violence and because it
sends the message that using force is necessary to assert rights and resolve conflict must
fail. Not only is this assertion contradicted by the evidence regarding the symbolic nature
of the kirpan, it is also disrespectful to believers in the Sikh religion and does not take into
account Canadian values based on multiculturalism’ (ibid., para. 71).

But even Canada’s multicultural policy, arguably one of the most accommodating
constitutional regime presently on offer (South Africa, described as the ‘rainbow nation’,
may also be classified in this category), has been obliged to set its boundaries. When it
comes to clashes of religion and culture, arguments that move beyond requests for accom-
modation (or specific exemption from general laws) to attempts to advance alternative,
extrajudicial moral or adjudicative orders appear to fall beyond the limits of tolerance
(Hirschl and Shachar 2009). This is the dividing line where ‘diversity as inclusion’ ends
and ‘non-state law as competition’ emerges, the latter often bringing with it the wrath of
the state. Unlike the many diversity-as-inclusion cases requesting reasonable accommoda-
tion under the rule of law (as these terms are interpreted by the courts or legislatures of the
secular state), arguments that pursue the claim that faith-based sources of authority and
obligation are, or ought to be, completely unregulated and parallel or superior to the general
rule of law are typically answered with ironclad resistance. This is evident in several
Supreme Court of Canada’s rulings such as R v Jones (1986) or Bruker v Marcovitz (2007),
as well as in the Province of Ontario’s decision, following an acrimonious public contro-
versy, not to allow autonomous religious arbitration in matters of personal status law in the
province.
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2.7 Religious Jurisdictional Enclaves

This model is based on the selective accommodation of religion in certain areas of the law.
The general law is secular, yet a degree of jurisdictional autonomy is granted to religious
communities, primarily in matters of personal status and education. Core features of this
arrangement originated from the Ottoman millet system of semi-autonomous jurisdictional
enclaves for religious minorities. The concept was later adjusted to local circumstances by
colonial empires, and then inherited by the post-colonial world. It is now prevalent in dozens
of countries in Africa and Asia. Countries such as Kenya, India and Israel grant recognized
religious or customary communities the jurisdictional autonomy to pursue their own tradi-
tions in several areas of law, most notably family law. Kenya, for example, has enacted a set
of statutes to recognize the diversity of personal laws pertaining to different groups of citi-
zens. India has long been entangled in a bitter debate concerning the scope and status of
Muslim and Hindu religious personal laws, versus the individual rights and liberties protected
by the Indian Constitution. Each religious community in Israel, including the Jewish commu-
nity, has autonomous religious courts that hold jurisdiction over its respective members’
marriage and divorce affairs. Religious affiliation, conversion and the provision of religious
services are controlled by statutory religious bodies, whose decisions must comply with
general principles of administrative and constitutional law.

The religious jurisdictional enclaves model may be based on spatial/regional boundaries
(e.g. federalism), as is the case in Nigeria. The Constitution of Nigeria (1999) establishes it
as a secular state with constitutionally enshrined freedom of religion. At the same time, the
constitution allows sub-national units to grant additional jurisdiction to their local courts. This
has been drawn upon by twelve predominantly Muslim northern states to expand the substan-
tive jurisdictional boundaries of their Shari’a tribunals. Unlike their counterparts in the
liberal-democratic world that tend to deal with matters of free expression or establishment of
religion, constitutional courts operating under this model (e.g. the Supreme Court of India,
the Supreme Court of Israel or Malaysia’s Federal Court) are often preoccupied with deter-
mining the scope of substantive jurisdictional autonomy granted to religious tribunals. One of
the perennial bones of contention in the Indian context, to pick one example, is the struggle
between advocates of universal secularism (and by extension, the adoption of a uniform civil
code) and proponents of the status quo, in which religious minorities, most notably Muslims,
enjoy certain jurisdictional autonomy in matters of personal status, primarily marriage and
divorce. Section 44 of the Indian constitution states that, ‘The State shall endeavour to secure
for the citizens a uniform civil code throughout the territory of India’. However, for a host of
political reasons, not least the pressure to preserve the status quo of religious jurisdictional
enclaves, little has been done in practice to enact such a uniform law. At the more abstract
level, the tension between these competing visions of secularism has taken the form of a clash
between group rights and the individual rights of potentially vulnerable group members, for
example, women.

The Shah Bano saga is a good illustration. It involved an elderly Muslim woman who was
divorced by her husband of forty-three years through the Muslim practice of talaq, which
allows a husband to effect a unilateral, immediate divorce. However, lacking the resources to
support herself and her five children, Shah Bano sought maintenance payments in the courts.
Under Muslim personal law, Shah Bano’s ex-husband was only obligated to pay her a small
sum of maintenance money during the three months after the divorce, known as the period of
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iddat. Section 125 of the Code of Criminal Procedure stipulates that a husband may be
ordered to pay maintenance to his wife or ex-wife if she is unable to maintain herself.
However, according to Section 127 of the same law, these maintenance payments are to be
reassessed by the court where the woman has received the sum due to her under the personal
law.

In its famous ruling in Mohammed Ahmad Khan v Shah Bano Begum, the Supreme Court
of India held that the state-defined statutory right of a neglected wife to maintenance stood
regardless of the personal law applicable to the parties. In other words, individual rights and
gender equality norms are more fundamental than India’s longstanding practice of Muslim
self-jurisdiction in personal status matters. The Court held that the right to maintenance under
Section 125 was a secular legal right that could be ‘exercised irrespective of the personal law
of the parties’, and that ‘section 125 overrides the personal law, if there is any conflict
between the two’. It also rejected the husband’s argument that Section 127 was automatically
satisfied by his payment of a dowry (mahr).

Traditionalist representatives of the Muslim community considered this to be proof of
Hindu homogenizing trends that threatened to weaken Muslim identity. India’s Parliament,
led by Rajiv Gandhi’s Congress Party, bowed to massive political pressure by conservative
Muslims and overruled the Indian Supreme Court’s decision in Shah Bano by passing the
Muslim Women’s (Protection of Rights of Divorce) Act. Despite its reassuring title, this new
bill undid the court’s ruling by removing the rights of Muslim women to appeal to state courts
for post-divorce maintenance payments. It also exempted Muslim ex-husbands from other
post-divorce obligations. So harsh was the Muslim reaction to Shah Bano that notable
commentators see it as one of the reasons for the subsequent ascent of right-wing Hindu
politicians. The Muslim Women’s Act served to agitate many Hindus and galvanize support
for the Hindu right-wing, which accused the Congress Party of compromising the principles
of secularism in order to appease Islamic fundamentalists and get Muslim votes (Sathe 2003,
192). Some commentators also tie the ruling to the volatile public atmosphere that led to the
notorious destruction of the historic Babri mosque by Hindu militants at a disputed religious
site in the city of Ayodhya in 1992, and the spate of sectarian violence that followed (see
Jacobsohn 2003, 106). Thus, whereas the Court has been effective at stoking significant
public controversy concerning personal laws, its secularist jurisprudence on the matter has
been quite counterproductive in achieving its declared goals of a uniform civil code and
national integration.

In 2001, the court returned to the issue of personal status laws in Danial Latifi v Union of
India. Here, the abovementioned Muslim Women’s Act was challenged on various constitu-
tional grounds, including the violation of Article 14 (equality) and Article 15 (non-discrimi-
nation) of the Constitution, as well as violating the basic constitutional feature of secularism.
The court upheld the constitutionality of the Act, but did so through a broad, liberal construc-
tion of the Act’s requirement that the husband make a ‘reasonable and fair provision and
maintenance within the period of iddat’. The Court commented that if the statute only autho-
rized maintenance for three months, this would appear to violate the constitutional rights
provisions on equality and discrimination. However, applying the constitutional avoidance
canon (an interpretive device of reading legislation such that it complies with the
Constitution), the Court construed the statute to authorize maintenance orders for ‘reasonable
and fair’ sums that may provide support for the divorced wife for much longer than just the
three-month period of iddat, so long as the payment itself is made during the period of iddat.
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This ruling, although contrary to the common understanding of the Act’s purpose,
followed the actions of lower courts at the state level, which had already been interpreting the
statute in this fashion and awarding relatively generous lump-sum maintenance payments to
divorced Muslim women. Thus, the Latifi ruling used creative statutory interpretation to
dodge constitutional controversy, while still preserving judicial discretion in determining the
size of maintenance awards based on the facts of each case. This strategy suggests that the
Court understood the not-so-subtle message sent by the public outcry and legislative response
in the wake of Shah Bano. Its ruling in Danial Latifi was less ambitious and notably more
moderate and diplomatic than its original ruling in Shah Bano.

Similar tensions between a quest for uniformity, equality and modernization on the one
hand, and accommodation of group-based religious difference and jurisdictional autonomy on
the other, is evident in virtually all countries where the religious jurisdictional enclaves model
is in place. In Israel, to pick another example, no unified civil law applies to all citizens in
matters of marriage and divorce. Instead, for various political and historical reasons (the roots
of contemporary Israeli family law go back as far as the Ottoman Empire’s pre-modern millet
system), the courts of the different religious communities hold exclusive jurisdiction over
marriage, divorce and directly associated personal status matters (see generally Scolnicov
2006). A number of other personal status matters may be adjudicated through the rabbinical
court system (controlled by Orthodox Judaism), if the involved parties consent to such
extended jurisdiction. Muslim, Christian and Druze courts also have exclusive jurisdiction
over the personal status affairs of their respective communities.

Since the mid-1990s, the Supreme Court of Israel has gradually been attempting to limit
the authority exercised by religious courts. The most important judgment regarding these
matters was rendered in 1995 in the Bavli case. In this ruling, the Supreme Court held that all
religious tribunals, including the Great Rabbinical Court, are statutory bodies established by
law and funded by the state; in principle, their judgments are thus subject to review by the
Supreme Court. While the Court recognized the special jurisdictional mandate awarded to
Jewish, Muslim, Christian and Druze courts by the legislature, it nevertheless asserted its
power to impose constitutional norms upon their exercise of authority. Rabbinical court offi-
cials have responded by publicly asserting their resistance to the idea that the Supreme Court,
as a secular entity, possesses the authority to review their adjudication, which rests on reli-
gious law. Some have gone so far as to declare their intention to ignore the Court’s ruling in
Bavli, which they perceive as an illegitimate intrusion into their exclusive jurisdictional
sphere. The Supreme Court was not impressed. Based on its landmark decision in Bavli, the
Court went on to overturn at least two dozen other Rabbinical Court and Shari’a Court rulings
for not conforming with general principles of Israel’s constitutional and administrative law,
including gender equality, reasonableness, proportionality, natural justice and procedural
fairness.3

2.8 Strong Establishment – Religion as a Constitutionally Enshrined Source of
Legislation

Here, the entire legal and constitutional system is based on an inherently dual commitment to
religious fundamentals and constitutional principles, or a bi-polar system of constitutional
and sacred texts and authority. This model comes close to what I have termed elsewhere
constitutional theocracy (Hirschl 2010). The ‘ideal’ version of this model can be summarized
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by outlining four main cumulative elements: (1) the presence of a single religion or religious
denomination that is formally endorsed by the state, akin to a ‘state religion’; (2) the consti-
tutional enshrining of the religion, its texts, directives and interpretations as a or the main
source of legislation and judicial interpretation of laws – essentially, laws may not infringe
upon injunctions of the state-endorsed religion; (3) a nexus of religious bodies and tribunals
that often not only carry tremendous symbolic weight, but are also granted official jurisdic-
tional status on either regional or substantive bases, and which operate in lieu of, or in an
uneasy tandem with, a civil court system; and (4) adherence to some or all core elements of
modern constitutionalism, including the formal distinction between political authority and
religious authority, qualified protection of religious freedoms for minorities, and the exis-
tence of some form of active judicial review. Most importantly, their jurisdictional autonomy
notwithstanding, some key aspects of religious tribunals’ jurisprudence are subject to consti-
tutional review by apex courts, often state-created and staffed.

The 1979 Islamic revolution in Iran established a paradigmatic example of constitutional
theocracy. The preamble of the 1979 Islamic Republic of Iran’s Constitution enshrines the
Shari’a as the supreme law – superior even to the Constitution itself. Articles 2 and 3 declare
that authority for sovereignty and legislation has a divine provenance (from the Shari’a) and
that the leadership of the clergy is a principle of faith. According to Article 6, the adminis-
tration of the state is to be conducted by the wider population: the general public participates
in the election of the President, the Majlis representatives (members of parliament) and
municipality councils. Article 8 further entrenches principles of popular participation in
deciding political, economic and social issues. Most notably, Iran has seen the emergence of
the Guardian Council – a de facto constitutional court armed with mandatory constitutional
preview powers and composed of six mullahs appointed by the Supreme Leader – and six
jurists proposed by the head of the judicial system of Iran and voted in by the Majlis. The
Supreme Leader has the power to dismiss the religious members of the Guardian Council, but
not its jurist members (Article 91). At the same time, Iran’s constitutional regime combines
religious supremacy, pragmatist institutional innovations (e.g. Ayatollah Khomeini’s 1989
introduction of the Regime’s Discernment Expediency Council to serve as the final arbiter
between the generally more progressive Consultative Assembly and the distinctly more
conservative Guardian Council), alongside carried-over legacies of the 1906 Imperial
Constitution, primarily with respect to the notion of popular sovereignty, elected parliament
and some separation of powers principles.

While Iran features what is arguably one of the strictest manifestations of strong estab-
lishment, several softer versions of this model have emerged, primarily in the Islamic
world. From the early 1970s to 2000 alone, at least two dozen predominantly Muslim coun-
tries, from Egypt to Pakistan, declared the Shari’a ‘a’ or ‘the’ source of legislation
(Arjomand 2007, 123). These countries evince to principles of human rights, constitutional
law and popular sovereignty. The more recent constitutions of Afghanistan (2004) and Iraq
(2005) reflect this softer version of the strong establishment model. In Egypt, for example,
the criminal penal code is largely non-religious, as are numerous economic, property and
investment rules. The 1971 constitution preserved Egypt’s socialist legacy and, at the same
time, stated that Shari’a was a primary source of legislation in Egypt. Judicial review was
introduced in 1979. In 1980, Article 2 of the Egyptian Constitution was amended so as to
establish principles of Islamic jurisprudence (the Shari’a) as the (not a) primary source of
legislation in Egypt. For nearly thirty years now, the Egyptian political and constitutional
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order, and consequently Egypt’s courts, most notably Egypt’s Supreme Constitutional
Court, have been grappling with the contested status and role of Shari’a as a potentially
determinative source of authority in an otherwise ‘strong state’ with a historically power-
ful executive branch. To address this question in a moderate way, the Court developed a
complex, innovative interpretive matrix of religious directives – the first of its kind by a
non-religious tribunal. It departed from the ancient traditions of the fiqh (Islamic jurispru-
dence or the cumulative knowledge/science of studying the Shari’a) schools, and has
instead developed a flexible, modernist approach to interpretation that distinguishes
between ‘unalterable and universally binding principles, and malleable applications of
those principles’ (see Brown 1999). Legislation that contravenes a strict, unalterable prin-
ciple recognized as such by all interpretive schools is declared unconstitutional and void,
while at the same time, ijtihad (contemplation or external interpretation) is permitted in
cases of textual lacunae, where the pertinent rules are vague, open-ended, or where no
consensus exists even within religious jurisprudence. Furthermore, the government has
been given broad legislative discretion in policy areas where the Shari’a is found to provide
unclear or multiple answers, provided that the legislative outcome does not contravene the
general spirit of the Shari’a (Brown 1999).

Another variation on the strong establishment model is essentially a mirror image of the
religious jurisdictional enclaves discussed earlier. Here, most of the law is religious;
however, certain areas of the law, such as economic law or certain aspects of gender equal-
ity, are ‘carved out’ and insulated from influence by religious law. An interesting case in
point is Saudi Arabia, arguably one of the countries whose legal system comes the closest
to being fully based on fiqh (Islamic jurisprudence). Article 1 of the Saudi Basic Law
(1993) reads: ‘The Kingdom of Saudi Arabia is a sovereign Arab Islamic state with Islam
as its religion; God’s Book and the Sunnah of His Prophet, God’s prayers and peace be
upon him, are its constitution’. Article 23 establishes the state’s duty to advance Islam:
‘The state protects Islam; it implements its Shari’a; it orders people to do right and shun
evil; it fulfills the duty regarding God’s call’. At the same time, Chapter 4 of the Basic Law
(titled: Economic Principles) protects private property, provides a guarantee against the
confiscation of assets, and suggests that ‘economic and social development is to be
achieved according to a just and scientific plan’. Moreover, whereas Saudi courts apply
Shari’a in all matters of civil, criminal or personal status, Article 232 of a 1965 Royal
Decree provides for the establishment of a commission for the settlement of all commer-
cial disputes. Although judges of the ordinary courts are usually appointed by the Ministry
of Justice from among graduates of recognized Shari’a law colleges, members of the
commission for the settlement of disputes are appointed by the Ministry of Trade. In other
words, Saudi Arabia has effectively exempted the entire finance, banking and corporate
capital sectors from application of Shari’a rules. Softer examples of this model are common
in the Islamic world, from Qatar or the United Arab Emirates to exotic destinations such as
the Maldives or Comoros in the Indian Ocean. In short, religion has made a major come-
back over the last few decades, and is now a de facto and often de jure pillar of collective
identity, national meta-narratives and constitutional law in numerous predominantly
Muslim countries in Asia, Africa and the Middle East. The strong establishment model is
back in vogue in these places, albeit subject to various constitutional and jurisprudential
ingenuity aimed at mitigating the tensions between religious directives and modern-life
necessities, worldviews and interests.
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3 CONCLUSION

Expanding our horizons comparatively reveals more diversity than often meets the eye with
respect to constitutional models for arranging religion and state relations worldwide. The
dichotomous view of separation in the West versus entanglement of religion and state else-
where is rather unrefined. In reality, several prototypical models exist, ranging from athe-
ism or assertive forms of secularism to constitutional enshrinement of religion as a state
religion and as a main source of legislation. Even within the separationist model – arguably
the most common worldwide – considerable variance exists between secularism as a form
of state ‘religion’ (e.g. France), state neutrality toward religion (e.g. the United States),
weak establishment (e.g. Germany), and accommodation, or even celebration, of religious
difference (e.g. Canada or South Africa). In other settings, the relationship between state
and religion is even more complex, with constitutional jurisprudence dealing with either a
legacy of religion-infused morality (e.g. Ireland), enclaves of religion-based jurisdictional
autonomy (e.g. India, Israel) or strong establishment of religion (e.g. so-called ‘Islamic
constitutionalism’).

Obviously, there is considerable variance within, let alone among, these prototypical or
‘ideal’ models; each comes in different shapes, forms and sizes, with local nuances and
idiosyncrasies abounding. This variance is often rooted in distinctive political legacies,
differences in constitutional structures and aspirations, dissimilarities in historical inheri-
tances and formative experiences, as well as non-trivial differences in value systems and
foundational national meta-narratives. These differences often feed and shape the specific
ways in which the tension between religion and constitutional governance manifests itself.
But these differences notwithstanding, a common motif in today’s post-secularist age
seems to be the increasing reliance worldwide on constitutional law and courts to contain,
tame and limit the spread and impact of religion-induced policies. Consequently, constitu-
tional courts operating under each and all of these models have become key mediators
between the calls of faith and the interests of the modern state.

Unlike the conventional image of a ‘clash of civilizations’ or the ‘west’ and the ‘rest’,
there is actually a strong echo of religion in each and all of these models. In fact, all consti-
tutions, every single one of them – from France to Iran and anywhere in between – address
the issue of religion head on. Some constitutions despise it, others embrace or even defer to
it, and yet others are agnostic but are willing to accommodate certain aspects of it. But not a
single constitution abstains, overlooks or remains otherwise silent with respect to religion.
With the exception of the concrete organizing principles and prerogatives of the polity’s
governing institutions, the only substantive domain addressed by all modern constitutions is
religion. What could be a more telling illustration of religion’s omnipresence in today’s
world, or a stronger testament to constitutionalism’s existential fear of religion?

NOTES

1. Comprehensive and resourceful analyses of these cases is provided in Kent Greenawalt (2009a; 2009b).
2. Para. 86.
3. A similar logic served as a basis for the newly established UKSC’s ruling in R (E) v Governing Body of JFS

School [2009] UKSC 15 [UK].
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24. Autonomy, dignity and abortion
Donald P. Kommers*

I INTRODUCTION

Autonomy and dignity are associated concepts variously invoked to justify a woman’s deci-
sion to procure an abortion as well as to support legal measures to protect unborn life. Both
values are deeply rooted in constitutional democracies devoted to the protection of individual
liberty and the promotion of justice. Indeed, as the rights of speech, privacy and association
demonstrate, they are multi-faceted concepts that overlap and collide in the fundamental
rights jurisprudence of modern constitutional courts. Especially is this so on abortion. In the
following comparative analysis of abortion law in Ireland, Germany and the United States,
we shall find that each country has defined these values differently. Depending on how a soci-
ety – or law – views unborn life, the two values often clash. As the constitutional jurispru-
dence of the United States, Germany and Ireland show, autonomy and dignity spar with one
another when a woman’s ‘right’ to reproductive freedom clashes with the ‘right’ to life of the
unborn.1 In this chapter, I examine how three constitutional democracies have sought to
balance and define the values of dignity and autonomy in settling or reconciling the compet-
ing claims of pro-choice and pro-life interests. Accordingly, the analysis below is mainly
descriptive, although its normative implications will merit some attention in the concluding
section of this chapter.

Why have I chosen to focus on Ireland, Germany and the United States? Economy is one
reason. Limiting this chapter to three representative jurisdictions allows for a more careful
examination of the factual and normative assumptions on which alternative abortion policies
are based. Another reason is their widely differing abortion policies. Among contemporary
liberal democracies, Ireland and the United States represent respectively the most restrictive
and permissive states, while Germany falls roughly between these polarities. Each country’s
written constitution, structure of basic rights, scope of judicial review and cultural, religious
and political history have doubtlessly influenced its abortion regulations. Yet each country is
a secular democracy rooted in the principle of popular sovereignty, each subscribes to the rule
of law, each has an independent judiciary, each recognizes the universality of human dignity
and each belongs to the family of nations seeking to anchor common or shared values in its
basic laws. Why similar constitutional democracies produce widely different abortion poli-
cies is a question the comparative enterprise seeks to answer. In addition, and fortuitously, in
all three countries, we are also dealing with contemporaneous bodies of law authored by
judges fully aware of each other’s judicial work-product. Finally, each country has experi-
enced accelerated social change, for each has been faced with similar pressures to repeal,
modify or retain its traditional abortion laws.

This chapter is divided into five sections. Sections 2, 3 and 4 are devoted respectively to
the constitutional abortion policies of the three countries. These sections focus on specified
articles and clauses in the three constitutional charters, along with the abortion jurisprudence
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arising out of these provisions. At a deeper level, I try to relate the abortion policies of the
three countries to the central values – or conceptions of the polity – underlying their separate
constitutional orders. For the United States, Germany and Ireland, these central values or
conceptions may be described roughly as liberal individualism, communal liberalism and
integral communalism. Each projects a different vision of the relationship between dignity
and autonomy. These public value systems are not fixed or unchangeable categories. They are
more of the order of predispositions, and each system is potentially open to the influence of
the other. As these sections show, the legal status of abortion in the three countries remains
fluid, just as their constitutional texts remain susceptible to differing interpretations of auton-
omy and dignity. Section 5, finally, attempts to assess the abortion policies of the three
democracies in the light of each other and to explore the possibility of bridging their existing
differences.

2 IRELAND

Abortion in Ireland is prohibited by law except when necessary to avoid a ‘real and substan-
tial risk’ to the life of the mother. The ‘substantial risk’ exception to Ireland’s total ban on
abortion resulted from the highly publicized and controversial X Case of 1992.2 The Supreme
Court decided the X Case under the Irish Constitution of 1937, the charter that eliminated all
traces of allegiance to Great Britain and affirmed Ireland’s status as a modern constitutional
democracy. It should be noted that the Constitution is unabashedly Catholic-Christian in
several of its provisions. The Preamble, for instance, creates a constitutional polity in ‘the
name of the most Holy Trinity’ and acknowledges its ‘obligations to our Divine Lord, Jesus
Christ’, just as a related provision on religious freedom recognizes the ‘homage of public
worship [that] is due to Almighty God’ (Article 44.1). Although in its most recent version the
Constitution declines to privilege any particular religious denomination and prohibits
discrimination on religious grounds, it acknowledges God as the ultimate source of all author-
ity (Article 6.1).3

Other provisions equally reflect the tradition of Catholic social thought. These include the
fundamental rights articles on marriage and the family,4 frequent references to the state as
‘guardian of the common good’, and related clauses calling for a political and social order
based on ‘prudence, justice, and charity’.5 Relatedly, the state is obligated constitutionally to
safeguard ‘with especial care the weaker sections of the community’ so that, in the words of
the Preamble, ‘the dignity and freedom of the individual may be assured’.6 Altogether, these
provisions come close to identifying the public good with the promotion of a virtuous citi-
zenry, just as they envision the polity as an integrated moral community undergirded by a
constitutionalism of integral communalism.7

When originally adopted, Ireland’s Constitution contained no reference to unborn life,
although Article 40.3.2 obliged the state ‘as far as practicable … to respect … and vindicate
the life [and] person … of every citizen’. In addition, in 1953, Ireland signed on to the
European Convention on Human Rights which committed member States to enact laws for
the protection of ‘[e]veryone’s right to life’ (Article 2) and to defend and respect the right to
‘private and family life’ (Article 8). The Convention permitted limitations on private and
family life but only when prescribed by law, justified as a democratic necessity and enacted,
inter alia, ‘for the protection of health or morals’.8 These and related provisions of the Irish
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Constitution were construed to protect unborn life. In 1983, however, pro-life groups secured
the adoption, in a referendum, of an anti-abortion amendment to the Constitution.9 This, the
Eighth Amendment, prevailed against the backdrop of abortion rulings in the United States
(1973) and Germany (1975). Roe v Wade in particular triggered fears in Ireland that the
Supreme Court might interpret the Constitution as including a right to abortion.

Accordingly, the Eighth Amendment (Article 40.3.3) declares: ‘The State acknowledges
the right to life of the unborn and, with due regard to the equal right of the mother, guaran-
tees in its laws to respect, and, as far as practicable, by its laws to defend and vindicate that
right’.10 But even these clauses were rife with ambiguity; they could be construed to ban
abortion altogether or, like the policies of most other countries, to permit abortion in the pres-
ence of specified conditions or to provide for term solutions by allowing elective abortions
early on but punishing them after a specified period.11 In addition, the Amendment fails to
specify when unborn life begins. Many years later, in 2009, in a landmark case involving
whether a frozen embryo constituted ‘unborn life’ within the meaning of Article 40.3.3, the
Court held that it applied only to unborn life within the womb but that it was up to the legis-
lature to specify when life begins.12 We need to be reminded, finally, that the Amendment
creates no new right; it simply acknowledges a pre-existing one.

The Eighth Amendment touched off a second round of legal developments centering on a
sweeping injunction restraining the dissemination of information to pregnant women
concerning abortion facilities abroad. The constitutional reasoning of the Supreme Court in
support of the injunction helped to fortify the Constitution’s integral communalism. By
imposing upon the state the duty ‘to defend and vindicate’ by its laws ‘the right to life of the
unborn’, Article 40.3.3 seems to have sanctioned the view that speech and travel employed
to promote the right to abortion should be limited by law, especially when seen in tandem
with the Preamble’s principle of human dignity. In short, as Germany’s Federal
Constitutional Court would say of the Basic Law, the Constitution is a unified whole; one
core value cannot be interpreted to diminish the importance of another. Similarly, if the
state’s task is to promote dignity and safeguard the commons – particularly respect for the
dignity of life and family – a person’s autonomy will be correspondingly limited.13 From this
perspective, dignity is not inextricably linked, as in the United States, to a liberal-individual-
ist conception of the human person or a minimalist conception of the state’s responsibility.

In 1992, the European Court of Human Rights (ECHR) held that the injunction against
abortion counseling was an unjustified interference with the free speech provisions of the
European Convention on Human Rights.14 Observing that Irish law imposed no express
limits on any discussion of abortion or on the right of women to travel abroad to obtain one,
the ECHR declared that the measure nevertheless constituted a disproportionate means to
achieve an otherwise legitimate end.15 The ECHR carefully avoided saying whether the ban
on abortion as such would implicate a woman’s right to privacy or an unborn child’s right to
life. In any event, Ireland’s reaction to the decision was the passage of the Thirteenth and
Fourteenth Amendments guaranteeing respectively the right to travel abroad and to obtain
information ‘relating to services lawfully available in another state’.16 In 1995, finally,
pursuant to these amendments, the Oireachtas passed the Pregnancy Services Act (PSA)
authorizing doctors and other counselors to inform pregnant women of abortion services
available abroad.17

Speaking of the ECHR, and before moving on to Ireland’s abortion case law, it should be
noted that in November 2009 the ECHR accepted a case posing a direct challenge to Ireland’s
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abortion law. The case was filed by three women (A, B and C) who sought abortions abroad
and whose pregnancies allegedly threatened their health and well-being. The X Case, as
noted, allowed abortion only where the mother’s life was at risk, but the state has not laid
down guidelines for the general rule’s implementation. Yet 683 abortions were carried out
legally in Ireland in 2008. (The reported figures for 2007 and 2006 were 628 and 543.)18 It
would be difficult at this writing to predict the case’s outcome, but the likely result is a
narrowly framed decision requiring the state to enshrine its abortion policy in precise – and
unpopular – legislation.

The Irish Supreme Court’s abortion jurisprudence arose out of a social context highly
regulative of marriage and procreation. The applicable case law begins with the Ryan and
McGee Cases of 1965 and 1973 respectively.19 Ryan is important for the Supreme Court’s
acceptance of the High Court’s view that the ‘personal rights’ protected by the Constitution’s
Article 40.3.1 include implied rights; indeed, and to wit, all those rights ‘which flow from the
Christian and democratic character of the State’.20 No less than the Papal Encyclical Pacem
in Terris was cited in defense of the proposition that ‘every man has the right to life … and
to the means … necessary … for the proper development of life’. In McGee, the Supreme
Court added marital privacy to its list of unspecified rights antecedent to positive law, unan-
imously holding that marital privacy covers the right to use contraceptives within the marital
relationship.21 Abortion, however, was another matter. Bristling with the language of natural
rights and the common good – important elements of Ireland’s integral communalism –
McGee’s lead opinion leaves no doubt that the right to life is a natural right and that any
action by a married couple or the state to limit family size ‘by endangering or destroying
human life [is] an offense against the common good [and] the guaranteed personal rights of
the human life in question’.22

In Ireland, G v An Bord Uchtala (1980) constituted the prelude to the Supreme Court’s
defense of unborn life, much as Griswold v Connecticut (1965) in the United States provided
a contrasting overture to Roe v Wade. Three years prior to the ‘Unborn Life’ amendment, An
Bord declared that the state’s duty under Article 40.3.2 to ‘vindicate the life … of every citi-
zen’ includes ‘the right to be guarded against all threats directed to its existence before and
after birth’ (emphasis added). Indeed, said the Court, ‘the child’s natural right to life and all
that flows from that right are independent of any right of the parent as such’.23 The image of
the human family that emerges from these remarks – and the Court’s jurisprudence generally
– is once again that of a moral community united by the ‘cardinal’ virtues of justice, prudence
and charity. These virtues, along with the related principles of dignity and autonomy, inhabit
Ireland’s domain of common good reasoning whose core ingredient resides in its recognition
of human sociality and connectedness. McGee draws on no less than ‘Aristotle and the
Christian philosophers’ to support the proposition that ‘justice, prudence, and charity’ must
be invoked to moderate the rigors of positive law, a perspective advanced in the famous X
Case of 1992.

In seeking to reconcile the right of the unborn child with the right to life of the mother in
the X Case, the balance, the Court felt – with due regard to justice, prudence and charity –
had to come down on the mother’s side. As mentioned earlier, the X Case held that a preg-
nant woman is entitled to have an abortion in Ireland or abroad if her pregnancy presents ‘a
real and substantial risk’ to her life. The constitutionally sanctioned virtues of ‘prudence,
justice, and charity’ were invoked still again, this time to ‘harmonize’ the principles of dignity
and autonomy implicit in the two main clauses of the Eighth Amendment, the first and second
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of which respectively acknowledge ‘the right to life of the unborn’ and ‘due regard to the
equal right to life of the mother’. Accordingly, wrote Chief Justice Finlay, ‘the Court must …
concern itself with the position of the mother within the family, with persons on whom she is
dependent, [with persons] who are dependent on her and her interaction with other citizens
and members of society in areas in which her activities occur’. Hence, the life of the unborn
child can be terminated if necessary to avoid an ‘immediate risk to the life of the mother’.

Since the X Case, abortion adjudication in Ireland has dealt largely with the counseling of
abortion services outside of Ireland. Initially, the Supreme Court held that giving such infor-
mation to pregnant women amounted to ‘assistance in the destruction of the life of the
unborn’ in violation of the Eighth Amendment.24 As noted earlier, this situation changed with
the ratification of the Thirteenth and Fourteenth Amendments, together with the subsequent
passage of the PSA which President Robinson, pursuant to Article 26, referred to the Supreme
Court for a decision on its constitutionality. In re Article 26 sustained the statute, but the deci-
sion is also important because for the first time the Court rejected its earlier view that the
Constitution was founded on natural law. The Court insisted that when it identifies rights
‘superior and antecedent to positive law’, it is engaged less in natural law reasoning than in
an interpretative process rooted in the express constitutional values of justice, prudence and
charity. In short, the Court advanced an Irish version of a ‘living Constitution’.

Yet the Chief Justice once again repeated the oft-stated view that the right to life of the
unborn was – and is – an implied personal right long before the Eighth Amendment gave it
explicit protection. But he also noted that the ‘travel’ and ‘information’ rights protected by
the Thirteenth and Fourteenth Amendments stand on their own bottom and do not as such
undermine the right to unborn life. Accordingly, the Court upheld all the provisions of the
PSA while rejecting arguments that its limits on the nature of the counseling offended the
Constitution. The conditions imposed on the dissemination of abortion information, ruled the
Court, ‘does not constitute an unjust attack on the rights of the pregnant woman’, any more
than other aspects of the statute impinge on the rights of parents, husbands or other persons.
The Court found that these limits ‘represent a fair and reasonable balancing of the rights
involved’ and are fully consonant with constitutional justice.25

3 UNITED STATES

In the United States abortion policy is largely a matter of local or state law, whereas in
Germany and Ireland the policy is laid down in national law. The statutory and constitutional
provisions at issue in the American abortion controversy can be quickly summarized. The
Texas statute nullified in Roe v Wade was typical of most state laws. The state’s penal code
made abortion a crime except for one ‘procured or attempted by medical advice for the
purpose of saving the life of the mother’. Georgia’s statute, struck down in Doe v Bolton –
companion case to Roe – was more permissive in that it contained provisions legalizing abor-
tion if in the best clinical judgment of a licensed physician, an abortion is necessary to
preserve a mother’s health, to avoid the birth of a genetically defective fetus, or to stop a preg-
nancy resulting from forcible or statutory rape.26 Also worth mentioning is the American Law
Institute’s Model Penal Code which distinguished between unjustified and justifiable abor-
tion. An abortion was unjustified – and punishable – if purposely carried out to prevent a live
birth before the 26th week of pregnancy. But like Georgia’s statute, a justifiable abortion
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could be carried out by a licensed physician in the presence of serious medical, genetic or
criminal indications. Any such procedure, however, would have to be performed in a licensed
hospital and only after two physicians have certified in writing that they believe circum-
stances justify the abortion.27

In striking the Texas and Georgia statutes, the Supreme Court declared that the term liberty
within the meaning of the Fourteenth Amendment – ‘[No state shall] deprive any person of
life, liberty, or property without due process of law’ – includes the right to privacy, an implied
right the Court had seen fit to protect in a series of pre-1973 cases related to marital relations,
procreation, family relations and child rearing.28 Armed with these precedents, the Court
declared in Roe v Wade that ‘[t]his right of privacy … is broad enough to encompass a
woman’s decision whether or not to terminate her pregnancy’. The key precedent was
Griswold v Connecticut (1965) in which the Court endorsed the institutional right of married
persons to use contraceptives. But in 1972 the Court severed this right from its institutional
base in marriage. ‘If the right to privacy means anything,’ said the Court, ‘it is the right of the
individual, married or single, to be free from unwarranted governmental intrusion into matters
so fundamentally affecting a person as the decision whether to bear or beget a child.’29

Although the Roe Court distinguished Griswold by noting that abortion ‘is inherently different
from marital intimacy’ and that ‘[t]he pregnant woman cannot be isolated in her privacy’,
Justice Blackmun for the Court discovered in the due process liberty clause a personal inter-
est in privacy that appeared to trump any countervailing social or common good claim.30

Roe was especially noteworthy for its division of pregnancy into trimesters with separate
constitutional rules attached to each. In the first trimester, no compelling state interest could
be constitutionally advanced to block a woman’s decision to procure an abortion; in the
second, the abortion procedure could be regulated to protect a woman’s health but not to limit
her freedom to choose; in the last three months, finally, and subsequent to viability, the state
could lawfully proscribe abortion altogether, if it wished, in the interest of protecting poten-
tial human life except when necessary to preserve the pregnant woman’s health. Doe v
Bolton, however, advanced a capacious definition of ‘health’ that essentially overrode the
nuances of Roe’s trimester framework. Doe elevated the role of the physician by characteriz-
ing the abortion decision as a ‘medical judgment’ in furtherance of the woman’s reproductive
autonomy – virtually at any stage of pregnancy. In combination, Roe and Doe left little doubt
that a woman’s interest in procuring an abortion is an individual right of the highest order,
one whose fundamentality under the Constitution could no longer be questioned.

The fundamental nature of the abortion right became indisputably clear in the years
following Roe when the Court invalidated numerous abortion regulations whose constitu-
tionality was yet to be assessed.31 The laws invalided even included state-imposed standards
of care on physicians when directed toward requiring them to preserve the life and health of
a viable fetus.32 If Roe itself left any doubt as to exactly how far the abortion liberty would
extend, it became increasingly clear that it was evolving into an ideology of free choice cut
off from any marital or other social context. Rejecting the Irish view of marriage and family
as integrated moral units, the Court chiseled into the Constitution the near-absolute personal
nature of the woman’s right to choose. In short, government would be barred from any
attempt to influence that choice. Unlike the integral communalism of Ireland’s right-to-life
jurisprudence, Roe and its immediate progeny endorsed the principle of choice maximization
and the theory of liberal individualism that infuses so much of the Supreme Court’s modern
work-product in the field of personal rights and liberties. The Court spoke in the language of
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individual autonomy. The concept of dignity, which would play a central role in Germany’s
abortion jurisprudence, appeared to have little purchase in the American context.

Yet, as early as 1981, an increasingly fractured Court began to question several of Roe and
Doe’s assumptions, even noting – in a decision upholding a federal statute banning the use of
Medicaid funds for non-therapeutic abortions – that there is a ‘significant state interest’ in
protecting potential life ‘throughout the course of a woman’s pregnancy’.33 For the first time
too, the Court acknowledged that an attending physician may be ill-equipped to render certain
kinds of advice on abortion.34 Doe’s image of the attending physician as a benevolent ‘Dr.
Welby’ making a medical judgment ‘in the light of all factors – physical, emotional, psycho-
logical, [and] familial’ – was beginning to crumble in the Court’s jurisprudence.35 (As noted
later on, Germany’s Federal Constitutional Court would similarly reject the notion that a
physician, particularly one with a financial interest in performing an abortion, could be an
objective counselor.) In addition, the Supreme Court would eventually uphold several of the
regulations it struck down in the years following Roe.36

Two watershed abortion cases handed down respectively in 1989 and 1992 constituted
further modifications of the abortion liberty. Both cases were decided against the backdrop of
strong pressures on and off the bench to overrule Roe v Wade.37 In the benchmark case of
Webster v Reproductive Health Services, the Court upheld statutory provisions it would have
overturned earlier – among them a provision requiring doctors to conduct a viability test
before performing an abortion – and ruled, inter alia, that the states may prefer childbirth over
abortion in their public policies.38 Three years later, in Planned Parenthood of Southeastern
Pennsylvania v Casey, the Supreme Court was faced directly with whether Roe should be
overruled, as the US government was urging. But in the famous joint opinion of Justices
O’Connor, Kennedy and Souter, the Court reaffirmed Roe’s ‘essential holding’, even as it
recognized its ‘basic flaws’, one of which, the opinion noted, ‘undervalues the State’s inter-
est in potential life’. Casey not only rejected Roe’s trimester analytical framework, but also
ruled that a state was now free to adopt measures to further its ‘profound interest in potential
life’ throughout pregnancy so long as their purpose is not to place an ‘undue burden’ in the
path of a woman seeking an abortion before her fetus attains viability. Accordingly, once
again reversing earlier holdings, the Court upheld a parental consent requirement, a 24-hour
waiting period, and measures to ensure that a woman’s choice is informed by truthful infor-
mation about the nature of the health risks attending abortion and childbirth.39

Casey, however, did strike down a spousal consent requirement. This regulation, said the
Court, ‘imposes an undue burden on the woman’s ability to [choose]’ and thus ‘reaches into
the heart of the liberty protected by the Due Process Clause’. The upshot of Casey is that no
third party can be vested with control over the woman’s decision. Her interest in procuring
an abortion before viability remains a fundamental liberty and no less than a choice, under the
joint opinion, ‘central to personal dignity and autonomy’ (clearly, in this case, ‘dignity’
construed as autonomy). In this respect too, Casey represents a major shift from Roe’s foun-
dation in privacy to an exclusive focus on liberty defined as autonomy. The opinion was
emphatic about this, declaring that ‘[t]he controlling word in the case before us is
“liberty” ’.40 A similar shift had taken place in the academic literature; several commentators,
including the future Justice Ginsburg, insisted that equality is a more solid foundation than
privacy on which to build a woman’s liberty interest in procuring an abortion.41

A short detour is necessary here to note that Casey’s approval of state bans on post-
viability abortions did not prevent the Court from striking down, in Stenberg v Carhart
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(2000), a state statute prohibiting ‘partial birth abortions’ unless necessary to save the
mother’s life.42 The law was voided because it failed to include a ‘health’ exception, under-
scoring once again Doe’s broad definition of health. Several years later, Stenberg was called
into question by Gonzales v Carhart in which the Court sustained a similar federal statute.43

The majority in Gonzales, however, seemed less interested in upholding the state’s interest in
banning partial-birth abortions than in preventing certain moral harms such as undermining
respect for unborn life, damaging the integrity of the medical profession and coarsening soci-
ety’s moral sense. It is also of interest that Justice Kennedy, who co-authored Casey’s joint
opinion, defected to the majority in Gonzales. The two cases together – Stenberg and
Gonzales – underscore a unique feature of American abortion jurisprudence: ‘they illustrate
the importance of the abortion issue to the process of nominating and confirming Supreme
Court justices, and, by extension, the election of US presidents’.44

Finally, as the dissenting opinions in Casey explain, there is nothing axiomatic or
inevitable about the joint opinion’s definition of liberty. Yet a plausible textual basis exists
for the opinion’s focus on liberty construed as autonomy. Unlike Ireland’s Constitution and
Germany’s Basic Law, the US Constitution does not proclaim human dignity as the founda-
tion of the political order. It creates neither a communal democracy, as in Ireland, nor, as we
shall see, a social democracy as in Germany. Rather, it creates a liberal democracy in which
choice maximization disengages liberty from the morality of duty implicit in Irish constitu-
tional values such as prudence, justice, and charity or, for that matter, the social discipline
implicit in an older concept of ordered liberty (along with its communitarian overtones) that
once prevailed in the Supreme Court’s jurisprudence.45 (The difference between liberty and
ordered liberty is like the difference between activity and ordered activity.) But as Laurence
M. Friedman argues in his incisive overview of American legal history, the United States has
evolved – certainly since Roe v Wade – into a ‘republic of choice’ in which autonomous or
anti-statist individualism prevails.46

4 GERMANY

Abortion reform in postwar Germany has passed through two stages, the first beginning with
the rules laid down by the Federal Constitutional Court in 1975, the second with Germany’s
reunification in 1990. The Court’s 1975 decision invalidated a recent West Germany statute
legalizing abortion in the first 12 weeks of pregnancy, but only after the pregnant woman had
conferred with a physician or registered counseling center. In East Germany, by contrast,
abortion was permitted on demand in early pregnancy but regulated thereafter, as in West
Germany. When Germany reunified, the Unification Treaty called for a revision of abortion
policy to ‘ensure better protection of unborn life and provide a better solution in conformity
with the Constitution of conflict situations faced by pregnant women … than is the case in
either part of Germany at present’.47 The treaty called for fresh legislation to be passed by 31
December 1992. The new all-German parliament worked long and hard to reconcile West
Germany’s more restrictive abortion policies with East Germany’s more permissive one. The
law emerging from this no less than grueling deliberative process was the subject of further
constitutional litigation in 1993, one year after the US Supreme Court reconsidered aspects
of American abortion policy set forth in Roe v Wade. In the German case too, the
Constitutional Court would reconsider aspects of its 1975 ruling.
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The punishment of abortion in Germany traces its origin to the Prussian Penal Code of
1851 and later appeared as the famous – or infamous – § 218 of Germany’s Penal Code of
1871. The punishment was draconian. A pregnant woman who intentionally aborted her fetus
could be sentenced to five years in a penitentiary, a provision that applied equally to any
accessory to an abortion. In spite of numerous efforts after 1871, especially during the
Weimar Republic, to reform and even to abolish § 218, abortion continued to be punished as
a matter of principle unless the pregnancy resulted from an assault or was necessary to
preserve the life or health of the mother. This is where the law stood before the passage of the
Abortion Reform Act of 18 June 1974.48 The reform of § 218, the result of a decade-long
parliamentary struggle to moderate its penalties, was Germany’s first major attempt substan-
tially to liberalize the criminal law of abortion without at the same time abandoning protec-
tion of the unborn child. It took months of legislative give and take in early 1974 to win
majority support for the reform measure. Supported by a coalition of Social and Free
Democrats, the Abortion Reform Act legalized abortion in the first trimester of pregnancy if
performed by a licensed physician after compulsory counseling and a short waiting period.
Criminal penalties, however, would continue to apply beyond this stage except in the verifi-
able presence of serious moral, medical or genetic indications. A bill rejected by parliament
would have included ‘social hardship’ among the indications warranting an early abortion.
An abortion later than the third month of pregnancy was punishable by a fine or up to three
years’ imprisonment.

The ink on the new statute had barely dried when five Länder under Christian Democratic
rule, together with 193 Christian Democratic members of the national parliament
(Bundestag), challenged the Act’s validity in an abstract judicial review proceeding before
the Federal Constitutional Court. Germany’s structure of judicial review is important for
understanding the Court’s decision. Under abstract review – one of several of the Court’s
jurisdictional categories – a Land government or a specified number of parliamentary
members can challenge the constitutionality of a statute before it enters into force. No
American-like case or controversy is required. The function of the Court on abstract review
is not to vindicate the subjective or negative right of an individual complainant but rather
‘objectively’ to rule on the validity or invalidity of a statute’s general provisions and thus to
enforce the ‘value decisions’ of the constitutional order as a whole. The Basic Law incorpo-
rates what the Constitutional Court has often described as an ‘objective order of values’
crowned by the principle of human dignity. In the German theory of rights, every subjective
right is informed by its objective value. A subjective right can be vindicated in a constitu-
tional complaint against the state; an objective value, by contrast, imposes on the state a posi-
tive obligation to see that the value in question becomes an integral part of the general legal
order.49 This constitutionalism of positive obligation is a main line of division between
German and American constitutional thinking.

Several provisions of the Basic Law (Germany’s Constitution) were implicated in the first
abortion case (Abortion I). The most important was the concept of human dignity, the crown-
ing value, as just noted, that ‘all state authority’ under the Basic Law is bound ‘to respect and
protect’ (Article 1 [1]). As the Constitution’s highest objective value, dignity informs the
meaning of all guaranteed rights, two of which came into play in the Court’s holding, namely,
the ‘right to life and bodily integrity’ and the right of ‘every person’ to ‘the free development
of his [or her] personality insofar as he [or she] does not violate the rights of others or offend
against the constitutional order or the moral code’ (Article 2). More indeterminate than the
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explicit protection of unborn life under the Irish Constitution, the Basic Law’s provisions on
dignity, life, bodily integrity and personality could easily be construed to authorize, as the
dissenting opinion noted, the balance of subjective rights and objective values parliament
sought to realize in the Abortion Reform Act. The reference to balancing implicates the
related interpretive principle of ‘concordance’ (Kondordanz), which essentially means that
competing rights and values are to be accommodated. In the integrated constitutional order
created by the Basic Law, an objective value cannot fully negate another objective value.
Instead, because both are constituent and objective components of the constitutional order,
each must be reconciled or, to use the Court’s terminology, ‘optimized’ to the extent possi-
ble, as the first abortion case exemplifies.

In its 6:2 opinion, the Constitutional Court invalidated the bulk of the reform statute.
Abortion I contrasts sharply with Roe v Wade. It may be summarized as follows: first, the
human dignity and right to life clauses of the Basic Law protect not only life developing
within the womb; they also impose on the state a ‘solemn obligation to protect and foster this
life’, one that has, according to the Court, ‘an independent legal value’ under the Basic Law.
Second, and within the hierarchy of objective values the Court has ascribed to the Basic Law,
the state’s duty to protect unborn life outranks the mother’s wishes as a matter of principle
throughout the duration of pregnancy. Important in this connection are the subjective and
objective aspects of dignity. The first implicates the dignity of the individual and his or her
subjective rights, the second the dignity attached to life itself – its objectivity within the
general system of bioethics – and the responsibility of the community to advance and protect
unborn as well as post-natal life. In Germany’s system of objective constitutional values,
unborn life is an integral part of humanity, just as the human person is integrally relational by
nature. As the Court has often remarked, the human person is not ‘an isolated, sovereign indi-
vidual’. Human beings are relational and thus dependent on the community’s protection
before and after birth, a communal orientation that understands a woman’s ‘choice’ as condi-
tioned by all sorts of social factors, including social responsibilities.

Third, and acknowledging the legislature’s primary responsibility for protecting unborn
life, the Court noted that parliament may select means other than punishment so long as the
‘totality of measures’ adopted to preserve unborn life ‘corresponds to the importance of the
legal value (namely life) to be guaranteed’. (In the absence of such measures, said the Court,
criminal penalties must be restored.) Fourth, law must make unmistakably clear that abortion
is a legal wrong. On this matter, the state cannot be neutral. (The Second Senate described
abortion as ‘an act of killing’.) Finally, out of regard for the principle of self-determination
guaranteed to every person under the ‘personality’ clause of Article 2 and the moral auton-
omy it implies, the Court sanctioned the termination of a pregnancy without punishment in
the face of a grave social reason that would force a woman to bear an extraordinary burden
well beyond the normal stresses of childbirth. The Court thus saw fit to restore the ‘social
hardship’ indication voted down by parliament.

Unlike the US Supreme Court, the German tribunal did not hesitate to define when life
begins. Its reasoning was juridical. ‘Life in the sense of the historical existence of a human
individual’, declared the Court, ‘exists according to definite biological-physiological know-
ledge … from the 14th day after conception’. Unsurprisingly, and unlike Roe v Wade, the
Court made no reference to the relevancy of religion. In addition, the Second Senate
described fetal growth as a continuous process of development incapable of any breakdown
into ‘stages of [unborn] life’. In one of the opinion’s most notable features, and yet again in
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contrast to Roe, the Court declared that the state has a positive duty to protect unborn life from
any and all persons who would interfere with it. For this reason, among others, the state must
require pro-life counseling as a prerequisite to obtaining any abortion when and where
permissible. As with its other rulings, the Court explained by reference to the Basic Law’s
‘life’ and ‘dignity’ clauses: ‘Human life’, declared the Court, ‘represents within the order of
the Basic Law an ultimate value’ and no less than ‘the living foundation of human dignity and
the prerequisite for all other fundamental rights’. In the Court’s view, as in that of Ireland’s
Supreme Court, a woman’s right to the ‘free [autonomous] development’ of her personality
pales by comparison to the supreme value human dignity attaches to both pre- and post-natal
human life.

Germany’s constitutional abortion policy was destined to change, however, in the face of
the country’s reunification. The Unity Treaty required the change. It charged, as noted, the
new all-German parliament to pass regulations to provide better protection for both pregnant
woman and unborn life than currently in East or West Germany. Such regulations, according
to the treaty, would include ‘legally guaranteed entitlements for women’, along with advice
and support. The result was the Pregnancy and Family Assistance Act (PFAA) of 1992
permitting abortion within the first 12 weeks of pregnancy but only if performed by a licensed
physician with the woman’s consent after required counseling, certification, and a three-day
waiting period.50 The new change in the penal code simply declared that the interruption of
pregnancy within this time frame is ‘not illegal’ (nicht rechtswidrig).51 Modeled on the
Abortion Reform Act invalidated by the Constitutional Court in Abortion I, PFAA was a
hard-won compromise painfully worked out in the parliamentary trenches and against the
backdrop of strong pressures from religious, feminist and eleemosynary groups. The new all-
German law – a counseling model that incorporated pro-life inducements but left the ultimate
choice to the woman – appeared to split the difference between the ‘indications’ model laid
down in Abortion I and East Germany’s policy of allowing a woman to procure an abortion
on demand at any time and for any reason within the first trimester of pregnancy.

Like the 1974 statute, PFAA was straightaway challenged in an abstract judicial review
proceeding. Once again, in Abortion II, the Court struck the statute, this time by finding the
Act’s ‘not illegal’ language fatally flawed. The Court reiterated its earlier view that an abor-
tion can never be justified and must in principle be defined as ‘illegal’ at every stage of preg-
nancy. But the Senate went on to say that an illegal act need not be punished if extenuating
circumstances of a severe nature diminish an actor’s guilt (Schuld). Accordingly, abortion
need not be punished within the first trimester if parliament adopts a regulatory scheme that
on the whole ‘effectively and efficiently’ seeks to preserve unborn life. Such a scheme,
instructed the Court, would require compulsory pro-life – but non-intimidating – counseling
backed up with generous public support, including guarantees that women and mothers would
not be disadvantaged in the job market or undergo serious financial hardship following preg-
nancy or childbirth. Such measures would be designed to encourage women to carry their
pregnancies to term. But if after counseling the woman still insists that she wants an abortion,
a certificate to that effect must be provided so long as the physician-counselor is not the
person who actually performs the abortion. Much of the Court’s opinion was taken up with
suggestions for a plan of social assistance for ‘women in distress’ that would satisfy consti-
tutional standards. Like the Supreme Court in Planned Parenthood v Casey (1992), the
Constitutional Court in Abortion II (1993), although modifying its earlier reasoning, upheld
the ‘essential core’ of its abortion jurisprudence.

Autonomy, dignity and abortion 451



 

5 COMPARATIVE ASSESSMENT

This chapter has sought to relate the varying abortion policies of the United States, Germany
and Ireland to their respective regime values of liberal individualism, communal liberalism
and integral communalism. These contrasting models of constitutionalism also represent
corresponding variants of democracy. The United States may be described as a liberal
democracy, Germany as a social democracy and Ireland as a fraternal democracy. Yet these
are not mutually exclusive categories. Liberalism, sociality and fraternity are overlapping
concepts, and the meaning of each cannot be fully explored without reference to the influence
of the others. Similarly, each of these constitutional democracies celebrates the values of
dignity and autonomy but each calibrates them in different ways. How dignity and autonomy
are defined, related or applied in the abortion context depends on the text of each country’s
constitutional charter, as we have seen, along with its structure of rights and liberties and
system of judicial review. Each of these factors helps to explain the variation in the abortion
policies of the three democracies; and while the policies are similar in several respects, the
different images they project of the relationship between dignity and autonomy is more than
a matter of emphasis.

Despite their genealogical affinity, the three constitutional orders project different images
of state, society and human personhood – and thus of the relationship between dignity and
autonomy. Ireland’s integral (or fraternal) democracy associates dignity and freedom with
human flourishing within a social order overseen by the state as guardian of the common
good, one additionally leavened by the cardinal virtues – and constitutional values – of
justice, prudence and charity. These values or virtues blend into what may be regarded juris-
tically as an integrated moral order. Other elements of this moral order are the Constitution’s
veneration of the family, its elevation of a ‘common good’ principle that idealizes women as
mothers and homemakers, and its instantiation of a ‘social order in which justice and charity
shall inform all the institutions of national life’ (Article 45.1). The Constitution’s express
protection of unborn life, a provision inspired originally by the Supreme Court’s natural law
jurisprudence, fits snugly into this constitutional order of values. Yet the same provision
recognizes ‘the equal right to the life of the mother’. And so, although abortion is banned in
Ireland unless a pregnancy threatens the life of the mother, the Constitution permits women
– presumably (in the Irish view) owing to the Christian values of prudence, justice and char-
ity – to seek and obtain abortion services outside the country. Indeed, as already noted, nearly
2,000 legal abortions took place in Ireland between 2006 and 2009.

Germany’s communal liberalism, on the other hand, rests on the more secular foundation
of social democracy. But like Ireland, society is seen as inherently relational and the state as
a facilitator of solidarity and human dignity. In addition, each negative right under the Basic
Law is linked to a positive obligation. As with Ireland, and unlike the United States, this link-
age of negative rights and objective values performs an integrative role in the sense of view-
ing the human person not as a freestanding individual but as a person embedded in communio
and whose freedom is therefore bound up with corresponding responsibilities to family,
spouse, lover, children, neighbor and the wider community in which he or she lives. For this
reason, the Basic Law’s protection of the ‘right to life’ carries with it, in the words of the
Constitutional Court, an affirmative duty to safeguard ‘developing life within the womb’.
This jurisprudential view stems from the notion that dignity attaches to the human species of
which ‘developing life within the womb’ is an integral part. Similarly, human persons are not

452 Comparative constitutional law



 

isolated individuals; as the Constitutional Court has frequently noted, ‘the Basic Law favors
a relationship between individual and community in the sense of a person’s dependence on
and commitment to the community, without infringing upon a person’s individual value’.
One similarity with Ireland is the special protection the state is obliged to confer on the insti-
tutions of marriage and the family, both foundational components of their respective consti-
tutional orders. Ireland’s integral communalism, however, flows from the Constitution’s
foundation in Catholic social theory, whereas Germany’s communal liberalism derives from
the more secular – and distinctively German – tradition of the social state (Sozialstaat) based
on the rule of law.52

Under the Basic Law’s ‘social state’ clause (Article 20 [1]), society is more than an aggre-
gation of individuals driven by self-interest. The court’s vigilant defense of personal freedom
is exercised in the context of the polity’s common life. Dignity resides not only in individu-
ality but in sociality as well, and in this way German constitutionalism seeks to harmonize,
however imperfectly, the values of autonomy and dignity. Dignity, to be sure, requires the
protection of a person’s ‘right to the development of his [or her] personality’, but this right is
limited by ‘the rights of others’ (including ‘developing life’), the ‘moral law’, and the ‘consti-
tutional order’ (Article 2 [2]), of which the ‘social state’ is an essential component. Relatedly,
as the Court has repeatedly declared in its general liberty jurisprudence, dignity also defends
– and promotes – the social goods of relationality, participation, communication and civility.
As often noted, the Basic Law also speaks in the language of rights and duties, the meaning
of which, it is important to reiterate, the master value of human dignity informs. As the high-
est objective value of the Basic Law, dignity also underscores both the negativity and posi-
tivity of basic rights. Needless to say, the constitutionalism of duty derived from the Basic
Law’s positivity is conspicuous by its absence in the US constitution, at least as interpreted
by Roe v Wade and its progeny.

At the risk of overdrawing the comparison, the US Constitution may be said to incorpo-
rate a vision of personhood that is entirely self-regarding, whereas the Basic Law incorporates
a vision that is both personalist and communal. As the abortion cases demonstrate, the US
Constitution extols the ethic of individualism, expressing a profound distrust of governmen-
tal power. The Basic Law, by contrast, while it surely vindicates the quest for personal self-
fulfillment, sees the individual in terms of his or her social attachments and commitments. In
sum, one vision of personhood is partial to the city perceived as a private realm in which the
individual is alone, isolated, and in competition with his fellows, while the other vision is
partial to the city perceived as a public realm where individual and community are bound
together in reciprocity. Thus the authority of the community, as represented by the state, to
define the liberty interests of mothers and unborn life finds a more congenial abode in
German than in American constitutional law.

Where the line should be drawn between these liberty interests in the three countries has
also been influenced by the scope or intensity of judicial review. In both Germany and
Ireland, unlike the United States, the highest courts of judicial review have regarded abortion
largely as a policy matter committed to the legislature even as constitutional values control
the perimeter of these policies. In Ireland, the Constitution itself authorizes the state to vindi-
cate ‘by its laws’ the ‘right to life of the unborn’ and the ‘equal right to life of the mother’.
Like the Supreme Court in Roe v Wade, Ireland’s Supreme Court declined to say when
unborn life begins. But in contrast to the former, the latter has consigned this decision to the
Irish parliament.53 Although Germany’s Constitutional Court took up this challenge for itself,
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it has had a running dialogue with parliament over the adequacy of measures required to
balance the interests of mother and unborn life. Judges and legislators in Germany, far more
than in the United States, even in the aftermath of Casey and Gonzales, are largely in agree-
ment over the need for the protection of unborn life. The main contestants in the German
abortion debate, both on and off the Court, have not questioned the state’s duty to protect fetal
life at all stages of pregnancy. On this question, broad political agreement prevails; the debate
centers on whether the Constitutional Court has exceeded the limits of judicial power in the
rulings handed down in Abortion I and II.54

Apart from the foregoing effort to explain variations in the abortion policies of the consti-
tutional democracies under study, what benefits can we expect from an exercise such as this
in comparative constitutional analysis? I take it to be one of the purposes of comparative
analysis to see if some kind of transnational consensus is possible given the critical impor-
tance of human dignity and individual autonomy in modern constitutional democracies. There
seems to be a transnational consensus that unborn life (at some stage) and personal self-deter-
mination are both worthy of constitutional protection. What is more, the American and
German abortion policies appear to have tilted toward convergence as a result of Casey and
Abortion II. To be sure, unborn life prior to viability receives greater protection in Germany,
yet ironically first trimester abortions are more easily and readily available in Germany than
in the United States. Still, in the post-Casey-Gonzales world, the decision to bear a child
ranks higher on the scale of current American constitutional values than the right to abort,
although in Germany pre-viability abortions in the second trimester of pregnancy are forbid-
den except in the presence of specified indications.

A broader range of countries than represented here would have unveiled a greater diver-
sity of abortion policies. Mary Ann Glendon’s comparative overview of abortion regulation
in 20 western democracies reveals the extent of the variation. In her survey, as in this study,
Ireland and the United States represented respectively the most restrictive and most permis-
sive nations. Five countries allowed elective abortion in early pregnancy – a ‘term limit’ rule
– but strictly regulated it thereafter. Several others permitted abortion only for cause – an
‘indications’ rule – some on ‘hard’ and others on ‘soft’ grounds, while in still other countries
abortion was allowed after early pregnancy but only in the presence of criminal, genetic or
medical indications.55 By 2008, 20 years later, most of the countries in Glendon’s survey had
retained their existing policies. Some countries, however, had moved in a more libertarian
direction, shifting generally from ‘abortion for cause’ to ‘elective abortions’ in early preg-
nancy. Germany, as we have seen, would be included in the shift toward greater permissive-
ness. A shift has even occurred in Ireland, with the abandonment of natural law reasoning by
the Supreme Court and its endorsement of recent legislation supportive of the ‘equal right to
life of the mother’. The movement cannot be unrelated to constitutional developments in
Ireland and Germany.

No one solution to the problem of unwanted pregnancies yet commands universal accep-
tance among constitutional democracies, even though each of them recognizes the universal-
ity of human dignity and the rights of personhood rooted in conscience and reason. Similarly,
no one set of abortion regulations has been hailed as morally superior to another. As with
regulations of speech, a variety of approaches seems compatible with the idea of liberal
democracy. Yet, in this age of globalization and legal harmonization, as justices of the
world’s most important constitutional courts continue communicating with one another,
comparative constitutional law has come to play a central role in domestic constitutional adju-

454 Comparative constitutional law



 

dication. Especially is this so in complex areas of life and law where constitutional courts are
looking to receive guidance from one another.

One function of the comparative enterprise, as I see it, is to identify points of convergence
in the constitutional law of advanced democracies. After all, we live in a globalized human
community. And if morally ‘right’ answers are to be found in constitutional law, they might
be located at the point where the laws or jurisprudence of advanced democracies converge.
We have seen that Germany and the United States have been moving toward convergence and
that Ireland too is moving away, however slightly, from its ‘hard grounds’ approach to abor-
tion. Still, the United States remains an outlier among nations with respect to its failure stead-
fastly to protect unborn life even in the late stages of pregnancy. Nearly every advanced
constitutional democracy invokes constitutional values in its effort to achieve a workable
balance between the right to life of the unborn and a woman’s right to self-determination –
or autonomy. Unlike Germany’s Basic Law, however, the United States Constitution has
never been interpreted to include objective values along with subjective rights, but in the
interest of cross-national harmonization or convergence, there may be good reasons why
American courts should begin to permit what the Federal Constitutional Court requires – that
is, policies ranging from pro-life counseling to mandated information about fetal develop-
ment. Such a policy would reflect the balance between dignity and autonomy that appears to
prevail in other advanced – and secular – democracies.
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1. The tension between the values of dignity and autonomy is also a dominant theme in the vast literature on the
competing rights at stake in the abortion context. A small sample of this literature would include Feldman,
David. ‘Human Dignity as a Legal Value’, Public Law 682–702 (1999); Ullrich, Dierk. ‘Concurring Visions:
Human Dignity in the Canadian Charter of Rights and Freedoms and the Basic Law of the Federal Republic of
Germany’, 3 Global Jurist Frontiers 1–103 (2003); Kommers, Donald P. ‘Liberty and Community in
Constitutional Law: The Abortion Cases in Comparative Perspective’, Brigham Young University Law Review
371–409 (1985); Morris, D.G. ‘Abortion and Liberalism: A Comparison Between the Abortion Decisions of
the United States and the Constitutional Court of West Germany’, 11 Hastings International and Comparative
Law Review 159–245 (1988); McAllister, M. ‘Human Dignity and Individual Liberty in Germany and the
United States as Examined through Each Country’s Leading Abortion Cases’, Tulsa Journal of Comparative
Law 491–520 (2004); Neuman, G. L. ‘Casey in the Mirror: Abortion, Abuse, and the Right to Protection in the
United States and Germany’, 43 American Journal of Comparative Law 273–314 (1995); Tribe, Laurence H.
Abortion: The Clash of Absolutes (New York: Norton, 1990); Dworkin, Ronald. Life’s Dominion (New York:
Alfred A. Knopf, 1993); and Henkin, Louis. ‘Privacy and Autonomy’, 74 Columbia Law Review 1410 (1974).
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women and motherhood. According to Article 41.2.1, ‘the State recognizes that by her life within the home,
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woman gives to the State support without which the common good cannot be achieved’. Thus women – moth-
ers in particular – ‘shall not be obliged by economic necessity to engage in labor to the neglect of their duties
in the home’. That the Constitution would therefore require the state ‘to guard with special care the institution
of marriage, on which the Family is founded’ is unsurprising.

5. Prudence and justice are cardinal virtues in Catholic social thought, while charity, along with faith and hope,
is a supernatural virtue. On the meaning of the common good in Catholic thought, see ‘Common Good’, The
New Dictionary of Catholic Social Thought (Collegeville, MN: The Liturgical Press, 1994), 192–7.
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13. See discussion of Casey in Section 3.
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Open Door Counselling Well Woman v Ireland, 15 EHRR 244 (1992).
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the holding in the X Case, did not pass. It would have read: ‘It shall be unlawful to terminate the life of an
unborn unless such termination is necessary to save the life, as distinct from the health, of the mother where
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includes natural and human rights over which the state has no authority.

22. [1974] IR 284, 298 (IrSC). The personal right to the mother’s life was also a central claim in McGee. The court
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25. The Court’s emphasis on constitutional justice reaffirmed once again its reluctance to rely on natural law
reasoning, a reluctance again manifested in the recent Frozen Embryo Case where the Supreme Court ruled that
‘unborn life’ within the meaning of Article 40.3.3 applies only to an embryo in the womb. A woman had
requested a Dublin clinic to release frozen embryos to her so that she might become pregnant. The clinic
refused after her estranged husband objected. The Court rejected the woman’s constitutional argument based
on the right to unborn life under Article 40.3.3. See supra note 12.
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27. See § 230.2, paragraphs 2 and 3.
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Equal Protection Clause where states subsidize therapeutic but not elective abortions.

29. Eisenstadt v Baird, 405 US 438, 453.
30. Roe v Wade, 410 US 113 (1973).
31. These regulations included requirements such as spousal consent, parental notification, waiting periods, pre-

abortion counseling, fetal burial requirements, second physician approval, and compulsory disclosure of infor-
mation on fetal development. See, for example, Planned Parenthood of Central Missouri v Danforth, 428 US
52 (1976), Akron v Akron Center for Reproductive Health, Inc., 462 US 416 (1983), and Thornburgh v
American College of Obstetricians and Gynecologists, 476 US 747 (1986).

32. Colautti v Franklin, 439 US 379 (1979).
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compelling interest in limiting a woman’s right to choose until fetal viability in the third trimester.
34. See H.L. v Matheson, 450 US 409 in which the Court by a 6:3 vote sustained a state statute requiring the physi-

cian to notify, if possible, the parents of a minor upon whom an abortion is being performed. Parental consul-
tation, the Court suggested, is often desirable and in the best interest of the minor. The justices were of course
referring not to medical advice but to social and moral considerations presumably outside the competence of
the medical profession.

35. 410 US 179, 192. Marcus Welby, M.D. was a popular ABC-TV show featuring a kind and generous family
doctor with a bedside manner. (The medical drama aired from 1969 to 1976.) Whether attending physicians –
abortion doctors in particular – have the best interests of their patients in mind is a neglected issue in the liter-
ature. An exception is Appleton, Susan F. ‘Doctor, Patients and the Constitution: A Theoretical Analysis of the
Physician’s Role in “Private” Reproductive Decisions’, 63 Washington University Law Quarterly 183 (1985).

36. See respectively Beal v Doe, 432 US 490 (1989), Maher v Roe, 432 US 464 (1977), and Poelker v Doe, 432
US 519 (1977). See also Hodgson v Minnesota, 497 US 417 (1990, upholding a 48-hour waiting period
between notifying parents of a minor’s intent to obtain an abortion and its performance).

37. One such effort came from the US Department of Justice whose lawyers argued on behalf of the United States
(in an amicus curiae brief) for the overruling of Roe v Wade, the effect of which would have returned the abor-
tion issues back to the states.

38. 492 US 490.
39. 505 US 833 (1992).
40. The joint opinion solemnly explained: ‘At the heart of liberty is the right to define one’s own concept of exis-

tence, of meaning, of the universe, and of the mystery of human life. Beliefs about these matters could not
define the attributes of personhood were they formed under the compulsion of the State’ (mocked by some as
the so-called ‘mystery’ passage). 505 US 833, 851.

41. See, for example, Ginsburg, supra note 28; MacKinnon, Catherine. ‘Reflections of Sex Equality under Law’,
100 Yale Law Journal 1281 (1991); and Siegel, Reva. ‘Reasoning from the Body: A Historical Perspective on
Abortion Regulation and Questions of Equal Protection’, 44 Stanford Law Review 261 (1992); and Law, Sylvia
A. ‘Rethinking Sexuality and the Constitution’, 132 University of Pennsylvania Law Review 955 (1984), and
Colker, Ruth. ‘Anti-Subordination Above All: Sex, Race, and Equal Protection’, 61 New York Law Review
1003 (1986). For a strong defense of abortion as a right to privacy, see Reubenfeld, Jed. ‘The Right of Privacy’,
102 Harvard Law Review 737 (1989).

42. 530 US 914.
43. Gonzales v Carhart, 550 US (2007).
44. From Orlando Carter Snead in his letter to the author of 5 December 2009.
45. See Kommers, Donald P. ‘Liberty and Community in American Constitutional Law: Continuing Tensions’,
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Bicentennial of the U.S. Constitution Lecture Series (Bloomington, IN: The Poynter Center, Indiana University,
1986).

46. The Republic of Choice: Law, Authority, and Culture (Cambridge, MA: Harvard University Press, 1990).
47. Treaty of 31 August 1990 Between the Federal Republic of Germany and the German Democratic Republic

(Unification Treaty), Article 31 (4). The abortion policies referred to were West Germany’s Federal
Constitutional Court decision of 1975, upholding the unborn child’s right to life at all stages of pregnancy, and
East Germany’s policy of abortion on demand in the first trimester of pregnancy.

48. Abortion Reform Act, 1974 Bundesgesetzblatt [BGBI] I, 1297. An account of abortion reform efforts prior to
1974 is included in the German Abortion Case I at 39 BVerfGE 3–18 (1975). A full translation of the case
appears in 9 The John Marshall Journal of Practice and Procedure 605–84 (1976).

49. See Kommers, Donald P. ‘Germany: Balancing Rights and Duties’, in Interpreting Constitutions: A
Comparative Study, edited by Jeffrey Goldsworthy (Oxford: Oxford University Press, 2006), 179–81.

50. To this end, counselors were obliged to supply women with detailed medical, social, and legal advice, includ-
ing the availability of ‘practical assistance’ designed to mitigate the distress of both mother and child. The
counseling bureau was required to keep a record of each session, but in the interest of privacy and at the
woman’s request her identity would not be revealed.

51. See Schwangeren- und Familienhilfegesetz of 27 June 1992, BGBL. I 1398. Strafgesetzbuchreform [St.GBR],
Article 13 of the Pregnancy and Family Assistance Act, amended §§ 218 and 219 of the German Penal Code.

52. It should be noted, however, that in Germany’s post-war constitutional convention (Der parlamentarische Rat)
Christian democratic natural law thought combined with secular, social democratic interests to constitutional-
ize the Sozialstaat.

53. Roche v Roche, supra note 12.
54. At the same time there is a sense in which judicial review may have been exercised more strongly in Germany

than in the United States. In Germany, judicial review extended to national laws under an abstract review
procedure and thus prior to their enforcement. In the United States, by contrast, review has extended to a vari-
ety of state laws. In addition, the laws struck down in Roe and related cases had been on the books for gener-
ations and were kept there through legislative inertia without regard to intervening social change. In Germany,
the Court reviewed new laws that had been hammered out laboriously on the anvil of serious discussion and
debate, laws which in turn reflected honest efforts to recognize the legitimate interests of both mother and
unborn child.

55. Abortion and Divorce in Western Law (Cambridge, MA: Harvard University Press, 1987), 13–24. The so-
called hard grounds typically involved serious danger to the pregnant woman’s health, whereas the so-called
soft grounds typically permitted abortion under a variety of circumstances, including those which pose excep-
tional hardship for the pregnant woman. Canada, incidentally, was not included in Glendon’s study. In 1986,
in R v Morgentaler, the Supreme Court struck down Canada’s abortion ‘for cause’ statute, but mainly on proce-
dural grounds. No parliamentary majority, however, has emerged to impose substantive restrictions on the
abortion liberty that the Supreme Court may have allowed.
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25. Human dignity in constitutional adjudication
Paolo G. Carozza1

Since the mid-twentieth century, the idea of human dignity has emerged as the single most
widely recognized and invoked basis for grounding the idea of human rights generally, and
simultaneously as an exceptionally widespread tool in judicial discourse concerning the
content and scope of specific rights. It has become a pervasive part of the fabric of constitu-
tional law worldwide.2 From South Africa, where judges concluded that dignity requires the
government to implement ‘a comprehensive and coordinated programme progressively to
realize the right of access to adequate housing’ (South Africa v Grootboom 2001, para. 23);
to Israel, where the Supreme Court banned corporal punishment for violating the dignity of
children (Plonit v Israel 2000; see Ezer 2003), to the decision of the Supreme Court of the
United States finding criminal sodomy laws to be unconstitutional (Lawrence v Texas 2003),
courts have assumed responsibility for identifying and guaranteeing the basic requirements of
human dignity. Their decisions not only discuss human dignity but rely on the concept to
explain, justify and determine case outcomes. As the South African Constitutional Court has
put it, ‘dignity is not only a value fundamental to our constitution, it is a justiciable and
enforceable right that must be respected and protected’ (Khosa v Minister of Social
Development 2004, para. 41). The same can be said of a number of other constitutional
systems. For these reasons human dignity has been appropriately described as the ‘ur-princi-
ple’ of the protection of the human person in the contemporary era (Henkin et al. 1999, 80).

While many scholars have applauded judicial reliance on human dignity, even to the extent
of urging their own national courts to regularly employ the value (Bracey 2005, 719; Moon
2006), other commentators have been less enthusiastic. Critics see it as a vacuous term that
has no stable meaning and that can be given any content (Bagaric and Allan 2006; Bates
2005). The alleged absence of meaning in turn raises concerns about the degree of discretion
that invocation of human dignity provides to judges and about the degree of ideological
manipulation to which the concept is subject (Bates 2005, 165; cf. Harris 1998, 31; Carozza
2007). Some judges of the European Court of Human Rights have even suggested that human
dignity is therefore a ‘dangerous concept’ (Vereinigung Bildender Künstler v Austria 2007,
Spielman, J. and Jebens, J., dissenting §9).3

Two broad questions thus arise out of a comparative analysis of the widespread constitu-
tional tendency to appeal to human dignity in adjudication. First, does the concept itself have
any sufficiently common or determinable meaning across different constitutional systems? A
second question, not unrelated to the first problem of substantive content, is a more functional
one: for what purposes do courts deploy the idea and the rhetoric of human dignity in consti-
tutional adjudication?
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1 THE MULTIPLE MEANINGS OF HUMAN DIGNITY

At its broadest level, the invocation of human dignity denotes two interrelated ideas: (a) an
ontological claim that all human beings have an equal and intrinsic moral worth; and (b) a
normative principle that all human beings are entitled to have this status of equal worth
respected by others and also have a duty to respect it in all others. The latter responsibility
includes within it the obligations of the state to respect human dignity in its law and policy
as well (McCrudden 2008; Carozza 2008; Lee and George 2008). Based on this core common
meaning of human dignity, there is broad consensus across legal systems that certain ways of
treating other human beings ought always to be prohibited by law. The prohibitions on geno-
cide, slavery, torture, disappearance, and systematic racial discrimination, for instance, repre-
sent some important (but not exclusive) examples of universal acceptance of the implications
of the status and basic principle of human dignity. It is not surprising that many of these clear-
est instantiations of the requirements of human dignity also coincide with the strongest and
exceptionless norms of international law, found for example in the definitions of crimes
against humanity or jus cogens.

The difficulties and controversies that arise in constitutional adjudication rarely if ever go
to that hard minimal core of the meaning of human dignity. Rather, they arise where the
requirements of human dignity are more contested and uncertain, and where the broad univer-
sal principle needs to be specified concretely in a given social, political, and cultural context.
In those cases, the commonality of understanding across jurisdictions quickly dissipates and
the meaning of dignity becomes ‘elusive’ and ‘amorphous’ (Rao 2008), even to the point of
being arguably just an ‘empty shell’ (McCrudden 2008).

For example, while dignity is frequently used to support autonomy, as in a German
Constitutional Court decision which held that human dignity required a Muslim schoolteacher
to be allowed to observe her religion by wearing a headscarf in the classroom
(Bundesverfassungsgericht 1436/02, 2003),4 in other cases, however, dignity is invoked
instead to limit free choice in order to protect some independent value considered essential to
the respect for persons’ equal moral worth. In a well-known French decision, dwarf-tossing
was prohibited as demeaning to human dignity (against the protests of the dwarves who made
their living from the sport) (Conseil D’Etat, 27 October 1995, Commune de Morsang-sur-
Orge).5 In Canada, in contrast to both the autonomy-limiting and autonomy-protecting strands
of human dignity analysis, the principle is almost exclusively mentioned in the context of
equality jurisprudence (Fyfe 2007, 18; Moon 2006, 697–705; Law v Canada 1999). Even
within the same national court, varying usage can make it difficult to determine consistently
what judges mean by dignity. Notwithstanding the headscarf case, ‘dignity’ in other cases in
Germany often appears to mean little more than ‘privacy’ (Bundesverfassungsgericht 2378/98,
2004) (although arguably this represents a very distinct sense of privacy when compared with
that which dominates US law (Whitman 2004)).6 The Hungarian Constitutional Court upheld
a law preventing citizens from displaying swastikas, explaining that dignity required a temper-
ing of free expression (Alkotmánybíróság 14/2000, V. 12); months later, the same court
explained in a welfare case that all living people have the same amount of human dignity
regardless of their lives’ circumstances, so nothing could harm dignity, save death
(Alkotmánybíróság 42/2000, XI. 8). Shortly thereafter, the court shifted perspectives once
again, striking down legislation that limited citizens’ ability to change their names, in order to
ensure human dignity through self-determination (Alkotmánybíróság 58/2001, XII. 7).7

460 Comparative constitutional law



 

Even when dealing with strongly similar situations, different courts, and indeed different
judges within the same court, can rely on human dignity to come to two entirely different
conclusions. In France, the Conseil Constitutionnel in 2001 advised the legislature that a
proposed law which would change the legal period for abortion from the first 10 weeks of
gestation to the first 12 was unconstitutional because of the importance of safeguarding the
dignity of the fetus after 10 weeks. In addition to the general dignity in the right to develop
into a human being, the decision also notes that because the gender and basic features of a
child can usually be determined starting in the tenth week, there might also be dignity
concerns arising from the increased use of abortion for eugenic reasons or sex selection. In
Germany, similarly, the Constitutional Court first held that a law permitting abortion is
unconstitutional under certain circumstances because of the need to protect the dignity (and
the life) of the unborn fetus (Bundesverfassungsgericht 39, 1, 1975; McAllister 2004, 511).
Later, however, the same court permitted a substantially more liberalized abortion law and
recognized that dignity concerns also exist not only on behalf of the unborn fetus but also on
the side of the pregnant woman, whose autonomy and personal development are strongly
implicated in the decision to terminate the pregnancy. In Hungary, where the constitution is
largely modeled on German law and centered on human dignity, courts determined that there
is no bar on abortion (Dupré 2003, 116). In the United States, dignity is also mentioned in
abortion cases, but it is typically the dignity and autonomy of the mother that is stressed in
justifying why abortion must remain legal (Planned Parenthood v Casey 1992). Scholarly
literature on abortion and human dignity, even when arguing that the weight of the principle
should favor one side in the dispute, acknowledges the presence of potentially valid dignity-
based arguments on both (Dixon and Nussbaum 2011).

Similarly, human dignity has been invoked by those on both sides of the assisted suicide
debate (Pretty v United Kingdom 2002; Bates 2005, 167). Not only is dignity implicated in
the right (or absence of a right) to live, but also in the right to die. In one of the few British
cases to address human dignity, the High Court ruled that a dying man’s right to dignity
meant he should be guaranteed the medical treatment that would keep him alive for as long
as possible (R (Burke) v General Medical Council 2004). On appeal, the House of Lords
focused instead on the negative impact on the dignity of an incompetent patient who might
be kept alive for an extended period of time, despite great pain, because of an advanced direc-
tive (R (Burke) v General Medical Council 2005). Multiple perspectives on the relationship
between dignity and assisted suicide can be found even in a single decision, such as the
Hungarian Constitutional Court’s treatment of the issue. After surveying the laws of several
European countries and the several states of the United States as well as Australia, the
Hungarian Court determined that laws forbidding assisted suicide were not in violation of
patients’ right to dignity (Alkotmánybíróság 22/2003, IV. 28). Although the Court asserted
that all people, whether terminally ill or not, have the right to die when they choose because
of the right to self-determination implied in the right to dignity, the majority of the Court
concluded that the importance of the right to life justifies limiting the right to die to instances
where the individual is terminally ill and competently refuses life-saving treatments. Each of
the multiple dissents in the case adds different perspectives on the right to die with dignity,
turning on whether dignity is best understood as a conglomeration of lesser rights, another
name for the right to life itself, or a supreme right that trumps all others.

In significant part, the multiple and sometimes mutually contradictory uses of human
dignity in constitutional adjudication stem from the multivalent sources of the idea.8 The
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word’s roots are Latin, but ancient Romans primarily used it in a context that referred to the
respect due to those who were of elevated social status – for example, senators had dignitas
but women, slaves and common men did not. It was a term that drew status distinctions
between people, rather than suggesting universal moral equality. In contrast, the Judeo-
Christian notion of human dignity, deriving from the traditional belief that man is made in the
image of God, identifies an inherent worth in every individual. Kantian philosophy is often
closely associated with discussions of human dignity as well, particularly those contemporary
understandings of dignity that place a heavy emphasis on individual autonomy, and on not
treating anyone merely as a means to other ends.9 Still other Enlightenment philosophers,
such as Rousseau, have bequeathed a slightly different emphasis to the idea of dignity, asso-
ciating it with more communitarian and republican ideals. Outside of European traditions,
human dignity has been linked to other concepts, like ubuntu or dharma, that belong to
distinctive philosophical, religious and cultural traditions and yet that may arguably serve in
their particular contexts as functional analogues to the idea of human dignity. The point here
is not to catalogue all the possible sources of the idea of dignity, and even less to enter into
their details or merits. Rather, it is simply to highlight that dignity’s roots are not just highly
diverse but emerge from traditions of thought that represent deeply divergent ideas about why
human persons have any inherent value that demands the respect of others (the status of
dignity), and what it entails to respect the moral worth of another (the principle of dignity).10

One should therefore expect to find very significant variations in the use of human dignity
across different constitutional courts, especially as the very broad and abstract principle of
dignity is given concrete application and more determinate meaning in specific cases.

Despite its indeterminacy and the variations in its application, the idea of human dignity
as applied in the jurisprudence of different constitutional systems does allow a certain degree
of categorization or at least groupings of cases to be made, even if the groups are not neces-
sarily conceptually tightly knit and even if there is often substantial overlap between one
group and others.

The most widespread and evident use of dignity in adjudication can be found in cases deal-
ing with the protection of life itself and the integrity (physical or mental) of human persons.
Cases are legion where inhuman and degrading treatment is found to violate the inherent
dignity of the victims. Prison conditions, the treatment of detainees, and the administration of
criminal punishments are obvious contexts giving rise to discussion and judicial protection of
human dignity.11 References to the requirements of human dignity pervade the case law of
the European Court of Human Rights under Article 3 of the European Convention on Human
Rights, for example (Yankov v Bulgaria 2003; Price v the United Kingdom 2001). Even in the
United States, where the language of human dignity typically plays a less prominent role in
constitutional discourse than it does in many other jurisdictions,12 the Supreme Court has
emphasized that it is the basic principle undergirding the Eighth Amendment’s prohibition of
cruel and unusual punishments. For instance, in Hope v Pelzer (2002), involving a prison
inmate who was tied to a hitching post in the sun for seven hours with little water, Justice
Stevens explained that the treatment was antithetical to human dignity and thus cruel and
unusual within the meaning of the Eighth Amendment (730).13 Dignity-based limitations on
punishment across different systems range from prohibitions on corporal punishment in
nations like Israel and South Africa (Christian Education South Africa v Minister of
Education 2000; Plonit v Israel 2000; see Ezer 2003), to the impermissibility of a sentence
of life in prison without parole, in Germany (Bundesverfassungsgericht 45, 187, 1977).
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Similarly, in many different constitutional courts, dignity features prominently in judicial
discussions of the legitimacy of the death penalty (Carozza 2003). In short, in the constitu-
tional protection of human life and physical and mental integrity, one finds the most widely
accepted recognition and application of the status and principle of human dignity.

In a second and entirely different set of decisions, courts discuss dignity as a value central
to the definition and protection of individuals’ social status and social roles. This formulation
is especially prominent in several Hungarian cases, for instance, which focus on individuals’
dignity and self-determination in shaping their identities (Alkotmánybíróság 45/2005, XII.
14; 58/2001, XII. 7). Similarly, the German and South African Constitutional Courts have
fined or even banned books because, though presented as works of fiction, they shared too
many details about a particular individual’s private life (Bundesverfassungsgericht 1783/05,
2007; NM v State 2007). French courts frequently require newspapers to pay damages after
they publish stories or photographs about individuals without respect for their dignity.14 One
case decided by the European Court of Human Rights concerned an obscene painting, which
included a depiction of an Austrian political figure (Vereinigung Bildender Künstler v Austria
2007). The Austrian courts, as well as several judges in the ECHR, found in favor of the
politician and his harmed dignity, even at the expense of the artist’s freedom of expression.15

This conception of dignity is primarily employed within European courts, and seems to be
closely related to European conceptions of privacy. Furthermore, many of these cases almost
convey a sense of the privileged social status of the victim of the indignity, whether they
feature the Austrian party leaders included in the shocking painting, princesses who wish to
keep photographs of their private lives out of the tabloids (Von Hannover v Germany 2004),
or supermodels who are unhappy about published stories about their involvement in drug
rehabilitation (Campbell v Mirror Group Newspapers 2004). In these cases, the Roman
conception of senatorial dignitas does not seem so far removed (cf. Whitman 2004), even if
it is sometimes extended to ‘common’ people.16

In contrast, a third distinct group of cases shows that dignity can go far beyond the
private details of a person’s life, and can be employed to address the sweeping conditions
that shape the lives of entire communities living in poverty and extreme vulnerability. In
South Africa, the Constitutional Court heard a case brought by hundreds of impoverished
families living in tents pitched on a crowded field, while they waited for more government
subsidized housing to be built (South Africa v Grootboom 2001). The court concluded that
these citizens’ dignity required that the government devote substantial resources to devel-
oping and carrying out a plan to progressively realize the right to adequate housing. In
India, the Supreme Court came to a similar conclusion when it reviewed the conditions of
young children living with their convicted mothers in state jails (R.D. Upadhyay v State of
A.P. 2006). The dignity of these infants and toddlers, the court declared, required that they
be provided with appropriate food, clothing and educational opportunities, as well as
frequent outings to experience the world outside the prison walls. The Indian court has also
required that laws be instituted to limit noise pollution, because a life of dignity is one
where the right to quiet and peaceful enjoyment is respected (In Re: Noise Pollution 2005).
In a comparable vein, the Israeli Supreme Court has also held that the protection of human
dignity by the government means that laws must not deprive people of money that is neces-
sary for minimal subsistence and that a man living on the streets, starving, deprived of
access to basic medical treatment, or compelled to live in humiliating material conditions
is a man whose human dignity has been impaired.17
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Such situations involving the dignity of excluded groups are closely related to the use of
human dignity in a fourth set of cases: those invoking equality as necessary to the respect
for human dignity. Based on the proposition that all people are inherently and equally enti-
tled to human dignity, this view is especially developed in Canadian jurisprudence,18 has
become common in South Africa (Grant 2007), and can be found in other jurisdictions as
well.19 This is in an important sense the antithesis of the Roman idea of dignitas; rather than
drawing distinctions between the privileged and everyone else, dignity in the equality
context demands that such differentiations be set aside. While the use of dignity in the realm
of equality has been criticized (O’Connell 2008), it would appear to be a growing category.
In this vein, for example, many jurisdictions, including Canada, the United States and South
Africa, have invoked human dignity in a central way in judicial discussions of the rights of
gays and lesbians.20 Similarly, in several jurisdictions, including Canada, India and Israel,
judges rely on dignity as justification for enforcing laws against sexual harassment in the
workplace.21 The connection between dignity as requiring guarantees of equality and dignity
as leading to the protection of the social and economic conditions of vulnerable populations
can be seen very clearly in a South African case requiring the extension of state-funded
educational benefits to certain non-citizens (Khosa v Minister of Social Development 2004).
Justice Mokgoro of the South African Constitutional Court noted pointedly that ‘the exclu-
sion of permanent residents from the scheme is likely to have a severe impact on the dignity
of the persons concerned, who, unable to sustain themselves, have to turn to others to enable
them to meet the necessities of life and are thus cast in the role of supplicants’ (para. 80).

The distinction between the dignity of prominent individuals and the broader human
dignity invoked to guarantee the material needs and the equality of marginalized popula-
tions is not the only dichotomy at work in the judicial interpretation and application of the
concept. As mentioned above, and as explored in much of the scholarly literature on
dignity, cases on human dignity are also split between understandings of dignity as liberty-
reinforcing and dignity as requiring constraints on unfettered individual choice (Capps
2009, 108; Fyfe 2007, 2). From one perspective, human dignity clearly demands autonomy.
A government that does not respect people’s choices to shape their identities violates their
dignity, at least in the eyes of the Hungarian Constitutional Court (Alkotmánybíróság
58/2001, XII. 7). In discussing laws restricting legal names, the court held that dignity
includes an inalienable right to bear a name reflecting one’s self-identity. Similarly, in
affirming the right of transsexuals to present themselves to society as they choose (I v the
United Kingdom 2002), the European Court of Human Rights observed in that decision that
‘society may be reasonably expected to tolerate a certain inconvenience to enable individ-
uals to live in dignity and worth in accordance to the sexual identity chosen by them at great
personal cost’ (para. 71). Dignity’s role in guaranteeing personal autonomy can also extend
beyond central questions of shaping one’s identity. For instance, the Indian Supreme Court
struck down a law limiting donations of land to charitable organizations, on the grounds
that treating people with dignity requires allowing them to will their land to whomever they
choose (John Vallamattom and Anr. v Union of India 2003). Many jurisdictions, including
France, ground the autonomy of patients to make free and informed choices about their
medical care in human dignity.22

In contrast to this use of dignity, which empowers people to make free choices, dignity
also plays a role in empowering government to limit the freedom of their citizens. Probably
the most famous example of this case was decided by a French court when it determined that
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the sport of dwarf-throwing was an affront to human dignity, even when it was done with the
full consent of all parties involved (Conseil D’Etat, 27 October 1995, Commune de Morsang-
sur-Orge). More recent examples confirm that the sentiment this case expresses is not obso-
lete.23 Furthermore, dignity-as-constraint is not limited to French law. The Hungarian
Constitutional Court, for example, rejected a petitioner’s argument that the right of self-deter-
mination, implicit in dignity, should give people the right to use narcotic substances, citing
the importance of protecting people, especially children, from the indignity of substance
addiction (Alkotmánybíróság 54/2004, XII. 13).24 The same court upheld mandatory vacci-
nation requirements as consistent with the requirements of dignity (Alkotmánybíróság
39/2007, VI. 20). In Germany, a prohibition on peep shows has been found to be a valid
protection of the human dignity of the (consenting) women being exhibited (1981 BVerwGE
64, 274), while the South African Constitutional Court upheld a ban on prostitution because
the commodification of one’s body necessarily diminished the human dignity of the prosti-
tutes (Jordan v State 2002).

At times, the dualistic nature of the relationship between dignity and autonomy mani-
fests itself dramatically. In the Hungarian case dealing with name restrictions, for instance,
the court did not invalidate all of the naming laws, even though it found an inalienable right
to shape one’s self-identity (Alkotmánybíróság 58/2001, XII. 7). Obscene names and puns
could not be used, the court said, because allowing them would violate the dignity of chil-
dren who might be saddled with such names. Furthermore, the dignity of other living indi-
viduals made it necessary to prevent people from assuming different family names if there
was potential for confusion or deception. The dignity of having free choices is always
tempered by restrictions placed on those choices, necessary to safeguard the dignity of
others. As these examples imply, in most instances when the conflict between dignity-as-
liberty and dignity-as-constraint appears, the issue is not actually two competing defini-
tions of dignity, but rather the competing dignities of two different people whose interests
may collide. This explains cases like the Hungarian naming decision, and helps unravel the
otherwise puzzling ability of courts to rely on dignity in support of either side of the abor-
tion divide. Similarly, in Canada women have been prohibited from arbitrarily denying men
parental rights, because of the need to protect the dignity of the fathers (Trocuik v British
Columbia 2003) – another example of competing claims of dignity within the context of a
single dispute over rights.

Sometimes, however, a court must actually prioritize irreconcilable values, rather than
merely choose between the dignity of two people. A vivid illustration of such a case is
Indiana v Edwards, decided by the United States Supreme Court in 2007 (Indiana v Edwards
2007). The decision features a heated debate between the majority and the dissent on whether
the real affront to human dignity was to deny a mentally challenged defendant the right to be
‘master of his own fate’ and represent himself in court (J. Scalia and Thomas dissenting,
2393), or to allow him to embarrass himself and the legal system by giving him the opportu-
nity to do so (majority opinion, 2387).25

In sum, this array of different approaches to human dignity reflects not only the variety of
intellectual and moral traditions in which the concept has its roots, but also differences in the
specific political, social and cultural contexts in which the very broad principle needs to be
instantiated. The process of specifying the meaning and application of the general and
abstract concept in concrete circumstances is a classic example of the determinatio of moral
principles through the positive law (Carozza 2003; Carozza 2008, 933).
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2 THE MULTIPLE USES OF HUMAN DIGNITY

The highly variable and context-specific substantive content of the principle of human dignity
in constitutional adjudication provokes a further set of questions about the way that the prin-
ciple functions in practice. If the meaning of dignity is so amorphous, especially as one moves
farther away from the (relatively) non-disputed use of the idea to protect the central core of
an individual’s physical and psychological integrity, why is it so frequently invoked, for what
uses and to what effect? Christopher McCrudden has argued for shifting the discussion of
human dignity in constitutional adjudication away from the substantive content of the princi-
ple and instead for examining the functional and institutional uses of the principle
(McCrudden 2008).

One important role that human dignity plays is to provide an overarching and integrating
constitutional value. In that pre-eminent position, the language of dignity is the currency for
mediating between other more specific and distinct rights and principles, even ones that may
otherwise be incommensurable. For example, the abortion cases discussed earlier present
particularly vexing clashes of fundamental values. In its attempt to justify a balancing
between the right to life of the unborn child and the right to autonomy and the development
of personality of the woman, the German Constitutional Court has framed both in terms of
dignity as the overarching constitutional value (Mahlmann 2010). Similar appeals to dignity
serve as the framework for judicial resolution of the conflicts between (certain forms of)
privacy and freedom of expression described above.

Yet dignity does more than merely mediate between and unify the existing pieces of the
constitutional protection of rights. In many cases, courts appeal to the idea of human dignity
to expand the scope of fundamental rights, either by finding that human dignity requires a
substantially extended understanding of a recognized right or by justifying the recognition of
a new constitutional right by reference to the requirements of dignity. Such uses of dignity
range across a broad spectrum of constitutional rights. They include, for example, finding that
dignity inherently includes the protection of the family in South Africa (Dawood v Minister
of Home Affairs 2000), the right to education in India (Islamic Academy of Education v State
of Karnataka 2003), minority language rights in Israel (Adalah v The Municipality of Tel-
Aviv-Jaffa 2002),26 and the freedom to seek sterilization for contraceptive purposes in
Hungary (Alkotmánybíróság 43/2005, XI. 14). In many instances, the rhetorical grounding of
such new or expanded rights in human dignity appears even more prominent and pronounced
when the subject is one of sharp social controversy. In such cases, human dignity seems to be
offered as a way of justifying the court’s intervention and resolution of the question in ways
that may not reflect prevailing popular sentiment, such as in the several court decisions
mandating same-sex marriage, for example.

The rights-expanding role that human dignity plays is all the more notable insofar as it is
used by courts even in the absence of an explicit constitutional text referring to dignity.27 This
practice leads to the identification of a third broad category of functions that human dignity
plays: it is invoked by courts to justify their reliance on legal sources that do not have an
authoritative pedigree in the positive law. Appealing to human dignity indirectly authorizes
constitutional courts to reach beyond the strictures of the formal hierarchy of sources. Some
of the clearest examples can be found in decisions relying on or otherwise incorporating
foreign court decisions. Most constitutional courts typically lack an explicit textual warrant
for their use of foreign or comparative law.28 By linking the relevant foreign law to a common
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commitment to the protection of human dignity, however, courts can seek to overcome the
risk to interpretive legitimacy that foreign law represents. Numerous examples of this prac-
tice can be found across a range of rights, but in no area is the transnational link forged by
reference to human dignity more clear than with regard to the rights to life and physical
integrity, including in particular the death penalty (Carozza 2003).

It is notable that this link of the constitutional order of fundamental values to the transna-
tional is sometimes especially strong in constitutional systems that have recently emerged
from periods of totalitarian rule, like Hungary, or criminally systematic oppression, like
South Africa. It has been argued persuasively that this reflects the ability of dignity to signal
and symbolize the transition to a new constitutional order that respects the human person, and
to mark the definitive rejection of former regimes (Dupré 2003).

Whether in conveying a new set of fundamental constitutional values, authorizing new
sources of law or constructing expanded understandings of rights, the problem of the institu-
tional legitimacy of the judiciary often lies very close to the surface in such cases. What
makes the exercise of judicial authority justified, relative to the political lawmaking branches
(or the constitutive assembly through the constitutional text itself) is exactly the courts’
reliance on a higher principle, human dignity. That claims for itself an objective status not
reducible merely to judicial preference or arbitrariness. Where the basic human rights claim
in question can result in enormous public expenditures and the mobilization of broad public
policies, or where it brings the courts into especially sharp conflict with elected bodies, the
reliance on dignity as an institutional legitimation technique can be especially important. It
can be seen in this sense as one important method for mitigating the bite of constitutional
courts’ countermajoritarian roles (McCrudden 2008).

Those cases of institutional competence that implicate the allocation of responsibilities for
guaranteeing rights and the common good in a constitutional system illustrate particularly
clearly the structural function that human dignity plays in adjudication. Nevertheless one can
observe that in fact all of the typical uses of the idea of dignity in constitutional adjudication
depend at least implicitly on the premise that dignity provides some sort of supra-positive
value to which the details of constitutional law ought to be held accountable (Carozza
2008).29

3 CONCLUSION

There is at least a certain paradox, and sometimes outright contradiction, between the
substantive meaning of human dignity across the constitutional jurisprudence of different
systems, on the one hand, and the functional role that human dignity plays in fortifying judi-
cial legitimacy, on the other. To the extent that the content of dignity is vacuous, or at least
significantly indeterminate and accordingly subject to the discretionary interpretation of
judges, it is likely to be less capable of serving as a justification for the strong judicial roles
that it is called upon to sustain. It is for this reason that even scholars who have commented
positively in general terms on the use of dignity in constitutional adjudication also have iden-
tified the risk of over-use or abuse of the idea (Carozza 2008; Rao 2008; Feldman 2000).
Others warn of at least the potential for the invocation of human dignity by courts to be no
more than an insincere ‘sham’ or a ‘cover’ for decisions based on other ideological grounds
(McCrudden 2008). It would therefore appear that the legitimating functions of human
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dignity in constitutional adjudication are strongest in those domains where there is a clear
core consensus about its meaning – for instance, in cases involving unambiguous violations
of the physical and mental integrity of persons – and more tenuous as the content and require-
ments of human dignity become more sharply contested. Much more development both of the
law across a widely diverse set of traditions and of the scholarly literature on dignity will be
needed before the substantive and the functional dimensions of human dignity will be able to
reinforce each other more fully.
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allowed the air force to shoot down aircraft that had been hijacked, because the importance of the dignity of
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the greater good. Bundesverfassungsgericht [BVerfG] [Federal Constitutional Court] 357/05, 2 February
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11. See e.g. HC 5100/94 Public Committee against Torture v Government of Israel [1999], available in English
at elyon1.court.gov.il/files_eng/94/000/051/a09/94051000.a09.pdf [6I]; Napier v The Scottish Ministers
[2004] SLT 555 (UK) [3A].

12. Some scholars have nevertheless argued that human dignity plays an important role as a background value
in US constitutional jurisprudence despite the limited explicit invocations of the term (Goodman 2005).

13. See also Atkins v Virginia, 536 US 304 (2002) (explaining that human dignity undergirds Eighth Amendment,
in finding the application of the death penalty to a mentally retarded defendant to be unconstitutional).

14. See e.g. F P+B, F. c/ Sté Hachette Filipacchi associés, Cour de Cassation première chambre civile [Cass.
1re. civ.] 7 March 2006; SNC Hachette Filipacchi associés c/ Épx G., Cour de Cassation deuxiéme chambre
civile [Cass. 2e civ.] 4 November 2004; SNC Prisma Presse et a. c/ Saada, dit Sarde, Cour de Cassation
premiére chambre civile [Cass. 1re. civ.] 12 July 2001.

15. Id., see especially (Spielman, J. and Jebens, J., dissenting). The case was decided 4:3, with the majority find-
ing a violation of Article 10’s Freedom of Expression in the Austrian court’s decision.
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16. Cf. the French Cour de Cassation in Cass. crim., 12 November 2008, no. 07-83.398, F PF, v c/ Assoc. Act
Up Paris et al. The decision upholds limits on freedom of expression in the form of fines imposed on a man
for publishing an article contending that homosexuals are morally inferior and dangerous to humanity. The
Court determined that the punishment was justified because his words were offensive and contrary to human
dignity.

17. Gamzu v Yeshaiahu (alternatively, Yesayahu). RCA 4905/98 [2001] 55(3) PD 360. Good descriptions of the
case can be found in Rabin and Shaney (2003–2004) and in Barak-Erez and Gross (2007). The case itself
can be found online, in Hebrew, at http://elyon1.court.gov.il/files/98/050/049/A11/98049050.a11.pdf.

18. The judicial test for equality established by the Canadian Supreme Court in Law v Canada ([1999] 1 SCR
497) has two parts. First, the court must determine if the law or government policy distinguishes between
different classes of people, whether facially or through its effects. If the law does have such a distinction,
and the resulting discrimination harms human dignity, then the law is unconstitutional under section 15 of
the Canadian Charter.

19. In Israel, for instance, Justice Barak’s dissent in Adalah v Minister of the Interior HCJ 7052/03 [2006]
(upholding temporary Israeli laws that limited Arab family reunification for security reasons) explains that
equality is a fundamental part of dignity and offers an explanation of the importance of family to human
dignity, complete with an extensive look at jurisprudence from countries around the world. The case has
been translated into English by the Israeli court, and can be found at http://elyon1.court.gov.il/files_eng/
03/520/070/a47/03070520.a47.pdf.

20. See e.g. M v H [1999] 2 SCR 3 (Can.) (giving same-sex couples the same legal rights as opposite-sex couples
in common law marriages); National Coalition for Gay and Lesbian Equality v Minister of Justice 1999 (1)
SA 6 (S. Afr.) (banning laws against sodomy as unconstitutional); National Coalition for Gay and Lesbian
Equality v Minister of Home Affairs 2000 (2) SA 1 (S. Afr.) (removing legal distinctions between same-sex
couples and opposite-sex couples in the context of immigration laws) [4I]; Du Toit v Minister of Welfare and
Population Development 2003 (2) SA 198 (CC) (S. Afr.) (mandating that otherwise qualified same-sex
couples be permitted to adopt children); Minister of Home Affairs v Fourie 2006 (1) SA 524 (CC) (S. Afr.)
(finding that same-sex couples had the constitutional right to marry); Lawrence v Texas, 539 US 588 (2003)
(striking down state laws prohibiting consensual sodomy).

21. See e.g. Vriend v Alberta [1998] 1 SCR 493; Apparel Export Promotion Council v A.K. Chopra 1999 (1)
SCR 117 (Ind.); HCJ 1284/99 Jane Doe [Plonit] v IDF Commander [Galili/Brigadier General] [1999]
(Isr.). Note, however, that the Israeli use of dignity rather than equality to address sexual harassment cases
has been sharply criticized (Rimalt 2008).

22. E.g. Cass. 1re. civ., 9 October 2001; A. C. c/ C. et a [arrêt no. 1511 P+B+R] [Juris-Data no. 011237]. For
commentary on the case see Cachard (2002).

23. A recent French article, for instance, urged that weight requirements and physical inspections be imposed
on all fashion models, in order to ensure that fashion shows do not become spectacles exploiting those
suffering from anorexia. See Le Roy (2008).

24. Note that the Hungarian Court does nevertheless invalidate the majority of the narcotic drug law because the
language was unclear and contradictory, which could lead to arbitrary enforcement, and which would there-
fore offend human dignity. The court also stresses the importance of allowing rehabilitation programs
instead of/alongside punishment, for the sake of dignity. Cf. also Jordan v State 2002 (6) SA 642 (CC); (11)
BCLR 1117 (CC). Though principally about the gender inequality of a law that punished prostitutes but not
their consumers, the South African court explains that prostitution, unlike sodomy, can be regulated because
there is not the same kind of dignity in buying and selling sex as there is in expressing love as part of a rela-
tionship.

25. Cf. Quebec v Sydicat national des employes de l’hopital St-Ferdinand [1996] 3 SCR 211, which lays out the
philosophical origins of dignity in Canadian jurisprudence and grapples with the question of whether nudity
is an affront to dignity if the person is so severely handicapped that he is not aware of his naked condition.

26. Discussed in Saban (2004).
27. In some systems, of course, the constitution itself refers to the foundational value of dignity, as in Germany

and South Africa. Grundgesetz für die Bundesrepublik Deutschland [Constitution], Article 1; Constitution
of the Republic of South Africa, chapter 2, § 10. Similarly, in Israel, the Basic Law on Human Dignity and
Liberty has since the mid-1990s codified the fundamental value of dignity.

28. Again, the South African system provides an exception, including in its constitutional text an explicit
requirement to take foreign and international law into account in its interpretation of the constitution.
Constitution of the Republic of South Africa, chapter 2, § 39 (‘When interpreting the Bill of Rights, a court,
tribunal or forum (a) must promote the values that underlie an open and democratic society based on human
dignity, equality and freedom; (b) must consider international law; and (c) may consider foreign law’).

29. On the idea of human rights as supra-positive values more generally, see Neuman (2003).
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26. Equality
Kate O’Regan and Nick Friedman

Equality is not only the Leviathan of Rights; it is also a Tantalus. It promises more than it can ever
deliver. (Chief Justice of Canada, Beverley McLachlin (McLachlin 2001, at 20))

The right to equality is found in nearly all modern democratic constitutions. Yet the interpre-
tation and application of this right present acutely difficult questions for lawyers and courts.
These difficulties arise from the conception of equality itself. In this brief chapter we shall
identify some of the difficult questions that arise in developing an equality jurisprudence and
then consider how different legal systems (Canada, the United Kingdom and South Africa),
have approached these questions.1

At the outset, we should acknowledge that the right to equality presents particular chal-
lenges for comparative constitutional analysis as each jurisdiction’s response to equality is in
significant ways dependent on the constitutional text in question (and the legislative frame-
work) as well as each jurisdiction’s social and political history. Understanding the equality
jurisprudence of any jurisdiction will generally require some understanding of the social and
economic circumstances of that society, unfortunately a matter beyond our scope in this brief
chapter. This does not mean that comparative analysis is futile, but just that it should be
approached with circumspection (see the useful discussions in Kahn-Freund 1974; Watson
1976; and Watson 1978).

We should also note here that in many jurisdictions the right to equality is not only a
constitutional guarantee, but is protected in legislation as well. The consequence of this dual
protection often produces complexity within national legal systems, a matter we shall
consider in the individual jurisdictions we discuss.

1 THE CONCEPTION OF EQUALITY

The idea of equality as an enforceable right is modern (Fredman 2002, at 4), but as a philo-
sophical principle it is ancient, stretching back to Aristotle’s principle that ‘persons who are
equal should have assigned to them equal things’ (Barker 1946, at ch XII §1). Although
equality has been entrenched in constitutions since the eighteenth century, direct reliance on
equality as the basis of a justiciable legal claim only developed widespread currency in the
twentieth century.

The Aristotelian concept implies that like should be treated alike. This definition focuses
on treatment as the core of equality. Before turning to the well-known critiques of the princi-
ple of equal treatment, we should acknowledge that the principle is full of promise in soci-
eties which routinely exclude certain people from a range of benefits. For Black South
Africans under apartheid, Roma people throughout Europe, Jewish people in Nazi Germany
or women in patriarchal societies all over the world, the principle of equal treatment – that
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they may not be treated differentially because of their race, ethnicity or sex – is a deeply
affirming principle (see the similar remarks by Wintemute 2004, at 1180).

There are at least three problems, however, with the equal treatment approach to equality.
First, societies and legal regulation are built on differentiation. The age at which you may
vote, the classes of people entitled to social benefits and rates of taxation are all based on
necessary differentiation between different people. How does an equal treatment approach
determine which of these differentiations is justifiable and which not? The principle of equal
treatment, which simply requires like to be treated alike, cannot on its own establish when it
is permissible not to treat people the same (for a full discussion, see Westen 1982; and Hogg
2005, at 40). Indeed, Aristotle’s own writing recognized this difficulty: ‘But here arises a
question which must not be overlooked. Equals and unequals – yes; but equals and unequals
in what?’ (Barker 1946, ch XII §2).

The second problem with the principle of equal treatment is that at times treating people
equally can serve to entrench their inequality. Anatole France’s ironic remark about the
‘majestic equality of the law, which forbids the rich as well as the poor to sleep under bridges,
to beg in the streets and to steal bread’ (Fredman 2002, at 1) illustrates the fact that a facially
neutral law may impact more harshly on some than others. At times too, patterns of deep
social inequality may require special treatment for those who are disadvantaged in order to
give them real access to opportunities.

A third problem with equal treatment lies in the fact that it tends to focus on individuals
rather than on groups. And because it focuses on like treatment, it tends to overlook or erad-
icate difference. But human beings are constituted by the social networks within which they
live and membership of a particular group, whether cultural or religious, for example, is often
of deep importance to that individual. The celebration of difference, at times, might require
different, rather than similar treatment. The principle of equal treatment cannot easily accom-
modate such claims.

The shortcomings of an approach based on equal treatment resulted in the development of
other approaches. Perhaps the earliest example is to be found in Griggs v Duke Power
Company,2 a case brought under Title VII of the Civil Rights Act, in which the United States
Supreme Court held that a law that on its face does not appear discriminatory may in its
impact have a discriminatory effect. The principle established in Griggs applies only to Title
VII, and not to the Fourteenth Amendment, which remains focused on unequal treatment
disclosing a discriminatory purpose (see Washington v Davis; McCleskey v Kemp). The shift
from focusing on treatment to impact is fundamental. It places the disadvantaged group at the
centre of the enquiry, and has become the starting point for what has been referred to as a
jurisprudence of substantive equality, rather than formal equality.

The more divided a society, the deeper the consequences of a discriminatory impact
jurisprudence, as Justice White observed in Washington v Davis (at 248):

A rule that a statute designed to serve neutral ends is nevertheless invalid, absent compelling justi-
fication, if in practice it benefits or burdens one race more than another would be far reaching and
would raise serious questions about and perhaps invalidate, a whole range of tax, welfare, public
service, regulatory and licensing statutes that may be more burdensome to the poor and to the aver-
age black than to the average white.

There can be no doubt that often there is a tension between an equal treatment approach
to equality and a disparate impact approach (see the extended discussion of this in Collins
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2003). This tension is ordinarily best illustrated by the manner in which the two approaches
view the lawfulness of remedial action or affirmative action programmes. Recently, it was
vividly illustrated in a slightly different context. In Ricci et al v DeStefano et al the United
States Supreme Court was faced with a case which became famous during the confirmation
hearings of the Associate Justice of the United States Supreme Court, Judge Sotomayor.

The case arose from human resources practices in the fire-fighting department of the City
of New Haven. Tests set to determine who would be eligible for promotion resulted in no
African-American candidates and only two Hispanic candidates proving eligible, in a City
whose Hispanic and African-American residents jointly constitute nearly 60% of the popula-
tion. New Haven was threatened with legal action in terms of Title VII of the Civil Rights Act
on the grounds that, on a disparate impact analysis, the test was discriminatory. New Haven
withdrew the test and the results and planned to find a different way to determine promotion
questions. The withdrawal was challenged by an association of white fire-fighters on the
grounds that the withdrawal ran foul of the equal treatment requirement of the Civil Rights
Act, as the City was refusing to promote the white fire-fighters who had passed the tests
‘because of their race’. The trial court and then a bench of the Second Circuit (of which
Sotomayor was a member) upheld the City’s right to withdraw the test. On appeal to the
Supreme Court, a majority disagreed, holding that the City could only succeed if it could
show a ‘strong basis in evidence’ that it would have lost a disparate impact challenge. Scalia
J wrote a separate concurrence in which he said:

I … write separately to observe that [the Court’s] resolution of this dispute merely postpones the evil
day on which the Court will have to confront the question: Whether, or to what extent, are the
disparate-impact provisions of Title VII of the Civil Rights Act of 1964 consistent with the
Constitution’s guarantee of equal protection? … But the war between disparate impact and equal
protection will be waged sooner or later, and it behooves us to begin thinking about how – and on
what terms – to make peace between them.

Drawing on the idea that equality should focus on impact rather than treatment, the
Canadian Supreme Court (as we shall describe in greater detail later) has developed an equal-
ity jurisprudence based on section 15 of the Canadian Charter of Rights and Freedoms which
recognises that equal treatment is not the central idea of unfair discrimination. The Court held
that discrimination is ‘a distinction, whether intentional or not but based on grounds relating
to personal characteristics of the individual or group, which has the effect of imposing
burdens, obligations or disadvantages on such individual or group not imposed on others’
(Law Society of British Columbia v Andrews, at para 19).

Adopting an approach which accepts that the purpose of an equality guarantee is to seek
to remedy patterns of group disadvantage in a society requires the courts to answer the ques-
tion – what is inequality? There are many answers to this question (Fredman 2002, at 11–23;
Westen 1982; Young 1990; Minow 1990; Dworkin 2000). Should we define inequality by
reference to material inequality? Or should we consider inequality to arise when human
beings are treated as less worthy of respect because of their membership of a particular
group? Or should we consider inequality to exist where social groups are excluded from
important social, political and economic institutions? Courts in both Canada and South Africa
have grappled with these questions as the more detailed discussion below will illustrate.

An approach to equality that focuses on effect or impact rather than treatment or discrim-
inatory intent will ordinarily accept that establishing programmes to benefit those who have
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been disadvantaged by patterns of discrimination in the past is not inconsistent with equality,
if such programmes will contribute to the eradication of disadvantage in the future. Both
section 15(2) of the Canadian Charter of Human Rights and Freedoms and section 9(2) of the
South African Constitution expressly permit such programmes within the constitutional
provision protecting equality.

We can see from the above that different conceptions of equality will have a material
impact on the jurisprudence of a particular jurisdiction. In considering the specific jurisdic-
tions below, some of the questions that have arisen from this very brief introduction should
be borne in mind. They are the following:

(1) Does the jurisdiction consider that an equality guarantee (or prohibition on discrimina-
tion) is primarily aimed at preventing unequal treatment or at preventing unequal
impact?

(2) If the jurisdiction starts from the premise that unequal impact should be prevented, what
does it consider to be the defining characteristic of inequality (if this question is consid-
ered at all)? Material inequality? Failure to treat people as of equal worth?

(3) Does the jurisdiction permit remedial action (or affirmative action) to be taken to
remedy the consequences of past discrimination? If so, what are the legal principles that
govern such action?

We now turn to a consideration of the first of three jurisdictions, Canada.

2 CANADA

Canada’s guarantee of equality is contained in section 15 of the Charter of Rights and
Freedoms. That section provides:

(1) Every individual is equal before and under the law and has the right to the equal protection and
benefit of the law without discrimination and, in particular, without discrimination based on race,
national or ethnic origin, colour, religion, sex, age or mental or physical disability.
(2) Subsection 1 does not preclude any law, program or activity that has as its object the ameliora-
tion of conditions of disadvantaged individuals or groups including those that are disadvantaged
because of race, national or ethnic origin, colour, religion, sex, age or mental or physical disability.

The section binds not only the federal government, but every provincial government in
Canada. It should be noted that all the provinces, both territories and the federal parliament
have enacted human rights codes which prohibit unfair discrimination by private individuals
and associations and provide remedies for the breach of this prohibition (Tarnopolsky 1985,
at para 2.3).3 In most provinces,4 Human Rights Commissions have been established to
administer the human rights legislation. The Commissions receive complaints and then inves-
tigate and seek to settle them (Tarnopolsky 1985, at para 14.60.6). If a Commission consid-
ers it warranted after investigation, the complaint may be referred to the relevant Human
Rights Tribunal to adjudicate the claim. The jurisprudence developed by the Supreme Court
of Canada in respect of section 15 is of importance to the determination of discrimination
complaints lodged under the various Human Rights Codes (Tarnopolsky 1985, at para
16.2.1). Perhaps the most famous case illustrating the relationship between section 15 of the
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Charter and the human rights codes is Vriend v Alberta, in which the Supreme Court of
Canada held that the Individual’s Rights Protection Act of Alberta was in conflict with
section 15 of the Charter because it failed to prohibit discrimination on the ground of sexual
orientation.

Section 15 was first interpreted by the Supreme Court of Canada in Law Society of British
Columbia v Andrews. That decision makes the following clear: first, the Court interprets
section 15 so as to promote a substantive, not merely formal, understanding of the equality
guarantee, specifically focusing on the impact of a legislative distinction on a claimant.
Second, section 15 is a provision that prohibits discrimination on any of the enumerated
grounds or on a ground analogous to the enumerated grounds. The enumerated grounds are
race, national or ethnic origin, colour, religion, sex, age and mental or physical disability. At
least three analogous grounds have been identified by the Canadian Supreme Court: citizen-
ship (which was recognized as an analogous ground in Andrews itself);5 marital status;6 and
sexual orientation.7 Third, legislation which violates section 15 may nevertheless be justified
in terms of section 1 of the Charter. Two of the six judges8 who participated in the decision
in Andrews held the legislative provision to be justified under section 1 of the Charter.9

In a pair of cases dealing with section 15 handed down on the same day (25 May 1995),10

Egan v Canada and Miron v Trudel, the judges of the Supreme Court of Canada diverged on
the correct test for discrimination in terms of section 15. The first approach (followed by
Lamer CJ and La Forest J, Gonthier J and Major J) adopted an ‘internal relevance’ test, hold-
ing that there will be no violation of section 15 if the distinction drawn by legislation is rele-
vant to the functional values underlying the legislation. Thus, if the underlying purpose of the
legislation is to protect the traditional institution of marriage (as in heterosexual marriage),
then it is permissible to distinguish between heterosexual and homosexual couples in pursuit
of that protection (see the judgment of La Forest in Egan, at para 13).

McLachlin J, Cory J, Iacobucci J and Sopinka J followed approaches that were similar to
one another, although not identical. They all rejected the ‘internal relevance’ test and consid-
ered that distinctions based on enumerated or analogous grounds will almost always violate
section 15 and require justification under section 1 of the Charter. Thus, in Egan, they all held
that the distinction between heterosexual and homosexual couples constituted a violation of
section 15, but although the other three judges considered the legislative distinction to be
unjustified under section 1, Sopinka J held the distinction to be justified. L’Heureux-Dubé J
adopted a different approach to the determination of what constitutes discrimination in the
two cases. In Egan, she held that:

A person or group of persons has been discriminated against within the meaning of section 15 of the
Charter when members of that group have been made to feel, by virtue of the impugned legislative
distinction, that they are less capable, or less worthy of recognition or value as human beings or as
members of Canadian society, equally deserving of concern, respect and consideration. (At para 40)

These different approaches persisted for some years, although during that time there were
several cases in which the Court held that whatever approach was adopted, the outcome
would be the same (see, for example, Eldridge v British Columbia (Attorney-General); and
Benner v Canada (Secretary of State)). The differences were resolved in the case Law v
Canada,11 which became the leading case on the proper approach to section 15 for nearly a
decade (see, for example, Hislop v Canada). In terms of Law, a court called upon to deter-
mine a section 15 claim must undertake three broad inquiries (at para 39):
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1. Does the impugned law (a) draw a formal distinction between the claimant and others on
the basis of one or more personal characteristics, or (b) fail to take account of the
claimant’s already disadvantaged position in society resulting in substantively different
treatment on the basis of one or more personal characteristics? If so, there is differential
treatment for the purposes of section 15(1).

2. Was the claimant subject to differential treatment on the basis of one or more of the
enumerated/analogous grounds?

3. Does the differential treatment discriminate in a substantive sense, bringing into play the
purpose of section 15(1) in remedying ills such as prejudice, stereotyping and historical
disadvantage?

In considering, in relation to the third leg of the test, whether a particular legislative provi-
sion discriminates in a substantive sense, Iacobucci J summarized the purpose of section 15
as follows:

It may be said that the purpose of section 15(1) is to prevent the violation of essential human dignity
and freedom through the imposition of disadvantage, stereotyping, or political or social prejudice,
and to promote a society in which all persons enjoy equal recognition at law as human beings or as
members of Canadian society, equally capable and equally deserving of concern, respect and consid-
eration. (Law, at para 51)

This reasoning placed human dignity at the centre of Canadian equality law, and estab-
lished four factors relevant to the determination of whether human dignity has been impaired,
although the Court expressly stated that this was not a closed list (Law, at para 62). These
factors are: (i) pre-existing disadvantage; (ii) the relationship between the grounds of distinc-
tion and the claimant’s circumstances; (iii) the ameliorative purposes or effects of the
impugned legislation; and (iv) the nature and scope of the interests affected (Law, at paras
63–75).

The reasoning in Law and, in particular, its employment of the value of human dignity
attracted some support (see, for example, Mendes 2000, at 19–23; Reaume 2003), but also
criticism (Gretschner 2002, at 302; Brodsky 2003; Martin 2001; Sheppard 2004; Hogg 2005,
at 55). The three primary concerns were the following: First, it was said that Law provided
for considerations more relevant to the section 1 limitations analysis, which were to be
considered in determining whether discrimination had taken place for the purposes of the
section 15 analysis (see, for example, Hogg 2005, at 58–9; Hogg 2007, at 55.9). Second, it
was said that the test focuses too closely on the purpose of the legislation (Brodsky 2003, at
207ff). It was argued that a narrow construction of those purposes leads to a non-substantive
approach to equality. Third, the centralization of dignity within equality is vague and inca-
pable of providing reliable predictive certainty as to which legislative distinctions will fall
foul of section 15 (see, for example, Fudge 2007, at 237). Some commentators also noted that
the human dignity requirement has, on an analysis of section 15 cases, proved a formidable
hurdle for claimants (Ruder et al 2004, at 116).

In a recent case, R v Kapp, the Supreme Court of Canada has reconsidered the role of
human dignity in the section 15 jurisprudence. The case concerned the grant of communal
fishing licences to three aboriginal bands to fish for salmon at the mouth of the Fraser River
in British Columbia for a period of 24 hours during August 1998. The appellants, who were
engaged in commercial fishing on the same river, and who were not members of the aborig-
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inal community, argued that the grant of these fishing rights discriminated against them on
the grounds of race. The Crown argued that the purpose of the communal fishing licences was
ameliorative within the meaning of section 15(2) of the Charter. This argument was upheld,
with the result that the appellant’s claim that they had been subjected to discrimination under
section 15(1) failed. In the course of their joint judgment, McLachlin CJ and Abella J (with
the support of all the other members of the Court)12 acknowledged that the Law test which
incorporated human dignity had created difficulties. They wrote:

But as critics have pointed out, human dignity is an abstract and subjective notion that, even with
the guidance of the four contextual factors, cannot only become confusing and difficult to apply; it
has also proven to be an additional burden on equality claimants, rather than the philosophical
enhancement it was intended to be. Criticism has also accrued for the way Law has allowed the
formalism of some of the Court’s post-Andrews jurisprudence to resurface in the form of an artifi-
cial comparator analysis focussed on treating likes alike. (Kapp, at para 22)

McLachlin CJ and Abella J went on to confirm the four factors identified in Law as being
relevant to the discrimination analysis. They noted that the four factors are based on the prin-
ciple of ‘the perpetuation of disadvantage and stereotyping as the primary indicators of
discrimination’ (Kapp, at para 23).

It is clear from the foregoing that adopting a conception of equality based on substantive
inequality is not a straightforward exercise. It gives rise to difficult questions relating to the
conception of equality underlying section 15; and to complex methodological issues as to
how to establish a workable test.

Another issue that illustrates the challenges arising from a commitment to employing a
substantive conception of equality is the question of appropriate comparators. Equality is
normally understood as a comparative concept requiring a complainant to point to some
person who has been better treated in order to ground a claim and this has been the general
approach in the Canadian jurisprudence.13 There is no doubt that a conception of equality
based on equal treatment does indeed presuppose a comparator group. Is the same true of a
conception of equality focused on impact and with the purpose of preventing ‘the violation
of essential human dignity and freedom through the imposition of disadvantage, stereotyping,
or political or social prejudice’?

There are two issues to be considered here: the first is that the deeper the existing disad-
vantage with the consequence that a disadvantaged group or individual is differently placed
to others, the more difficult it may be to find a comparator who is similarly situated for the
purposes of comparison. The second is that if the focus of substantive equality is to prevent
disadvantage or social or political exclusion, it may not be necessary to establish that a
comparator exists at all, if it can be shown that the effect of a provision is socially disadvan-
tageous on a prohibited ground or political exclusionary on the same ground (see, for a
discussion, Moreau 2006). This is a question a full consideration of which is beyond the scope
of this chapter, but it is interesting to note that the identification of the appropriate compara-
tor has caused difficulties in Canadian jurisprudence. Indeed it has been described by one
judge as ‘an important battleground in much of the section 15(1) jurisprudence’ (Binnie J in
Hodge v Canada, at para 18).

In Hodge v Canada, the appellant was seeking a survivor’s pension in terms of the Canada
Pension Plan as the survivor of a man with whom she had had a common law heterosexual
partnership spanning eleven years. Before he died, the partnership had permanently ended,
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according to the applicant, because of the physical and verbal abuse she had suffered from the
man. The Pension Plan made provision for married spouses who were separated to claim as
survivors, but not for divorcees or partners where the partnership was permanently ended.
The appellant argued that the rules of the Plan were discriminatory on the ground of marital
status because they permitted married spouses who were separated to receive a pension, but
not a partner in her circumstances. The Supreme Court of Canada emphasized that the selec-
tion of a comparator in a section 15 claim is of importance at every step of the section 15
analysis (Hodge v Canada, at para 17).

The appellant had identified the appropriate comparator group as the group of separated
married spouses but Binnie J, for a unanimous court, held that this was not the correct
comparator. He reasoned that as the appellant no longer considered herself to be a spouse in
any sense of the term, even on the extended ‘common law’ definition, the proper comparator
was not separated married spouses, but former married spouses (that is, divorcees), who also
could not claim under the Plan (Hodge v Canada, at para 2). As a result, her claim failed.

From Hodge, we can see that the selection of the comparator can determine the outcome
of the case. This was sharply illustrated in another case heard in the same term by the
Supreme Court of Canada, Auton (Guardian, ad litem of) v British Columbia (Attorney
General).14 A group of autistic children and their parents challenged the province of British
Columbia’s failure to provide for a form of behavioural therapy for pre-school autistic chil-
dren in the provincial health plan.15 The therapy was expensive, costing between Can $45 000
and $60 000 per year per child. The appellants argued that the appropriate comparator group
was non-disabled children and their parents or adult persons with mental illness. McLachlin
CJ on behalf of a unanimous court rejected these groups, following the reasoning in Hodge:
‘the comparator group should mirror the characteristics of the claimant or claimant group
relevant to the benefit or advantage sought, except for the personal characteristic related to
the enumerated or analogous ground raised as the basis for discrimination’ (Auton, at para
53).

Applying the criteria, the Court held that the appropriate comparator group was ‘a non-
disabled person or a person suffering a disability other than a mental disability (here autism)
seeking or receiving funding for a non-core therapy important for his or her present and future
health, which is emergent and only recently becoming recognized as medically required’
(Auton, at para 55). The Court held that there was no evidence that there was such a compara-
tor group that had received access to a non-core therapy and the claim therefore failed. Two
concerns arise from this approach.

First, the Court, by characterizing the appropriate comparator group in this way on appeal
and differently to the comparator groups identified by the claimants, rendered it impossible
for the appellants to adduce evidence on whether such a group existed, and if it did, whether
it had been benefited in a manner that the group represented by the claimants had not. Second,
the considerations that animate the characterization of the comparator group are considera-
tions that might best be considered in the section 1 analysis. They raise the question of
whether a provincial health plan may be justified when it fails to provide non-core treatment
for a therapy which is only just emerging as a recognized and recommended medical inter-
vention. An important issue in Auton is the fact that the Court is dealing with a social health-
care plan. The costs of upholding the equality claim would have been significant, as appears
from the above, and would inevitably have impacted in some way on the allocation of the
health budget in British Columbia. Of course, the adjudication of any human rights claims
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may often have this consequence. However, equality claims with their distributive focus may
often bring a court close to issues that inform the separation of powers, with the result that
courts need to develop principles which will inform the manner in which the separation of
powers will be considered in such cases.

A case which illustrates some of the sharp questions posed by the issues relating to the
separation of powers in equality cases is Newfoundland (Treasury Board) v Newfoundland
Association of Public Employees (NAPE). The case arose out of a pay equity agreement
signed by the government of the province of Newfoundland with five public sector trade
unions, the purpose of which was to ensure that the principle of ‘equal pay for work of equal
value’ applied to women employed by the provincial government. The agreement was signed
in 1988 and provided for annual wage adjustments to achieve pay equity to start in April 1988
and end in 1992. The process of determining the adjustments to achieve pay equity took
longer than expected and was only completed in March 1991, at which stage the provincial
government estimated that immediate (and retroactive) implementation of the pay equity
scheme would cost the health sector Can $24 million. At the time, however, the provincial
government was experiencing an unprecedented financial crisis and it enacted a Public Sector
Restraint Act freezing wage scales. Section 9 of that Act rendered void any obligation to
implement pay equity adjustments retrospectively. The effect of the Act, thus, was to erase
the provincial government’s immediate Can $24 million pay equity obligation. It was agreed
between the union and the province that the pay equity adjustments would be made by a series
of future annual adjustments, not exceeding 2% of individual salaries per year, until pay
equity was achieved (Newfoundland, at para 10).

Grievances were filed by union members in relation to the non-payment of the agreed
retroactive pay equity adjustments. When the matter came before the Newfoundland Court of
Appeal, the Court of Appeal in a celebrated remark commented that the tests for determining
whether the limitation of a right is justified in terms of section 1 of the Charter that had been
set in R v Oakes might need revisiting ‘to oil their hinges to assure they swing in harmony
with the Separation of Powers’ (Newfoundland, at para 25) and dismissed the discrimination
claim. On appeal, the Supreme Court of Canada found that section 9 did give rise to a breach
of section 15 but held that it was justified under section 1 of the Charter. The Court did not
find it necessary to adjust the Oakes test.

The government evidence in support of its justification argument under section 1 of the
Charter was that, in addition to the wage freeze imposed on public sector employees (includ-
ing Cabinet Ministers, members of the provincial legislature and others), it had closed 360
acute care hospital beds, frozen per capita student grants and grants to school boards, laid off
1300 permanent workers, as well as 350 part-time and 350 seasonal workers and terminated
Medicare coverage for items such as routine dental surgery and basic optometry treatments
(Newfoundland, at para 61). Binnie J, on behalf of a unanimous court, held that the severity
of these measures indicated the depth of the financial crisis experienced by the provincial
government. He found that the postponement of the achievement of pay equity was in the
circumstances justified and dismissed the discrimination claim.

The judgment has been criticized for failing to protect the right to equality and as evidence
of the limited capacity to effect redistribution through equality claims (Fudge 2007, at 251).
It seems to us that the question raised in this case is similar to the question raised in Auton:
what is the proper role for courts when an equality claim raises questions of budgeting and
affordability, and should the doctrinal approach to equality vary in such circumstances?
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3 THE UNITED KINGDOM

The United Kingdom does not have a written Constitution. It is different, therefore, from other
countries that have written Constitutions, many of them with bills of rights entrenching the right
to equality. This might lead some to query its place in this chapter. The fact that the United
Kingdom does not have a single, written document entitled ‘The Constitution’ does not mean
that it has no constitution. It does have a constitution (much of it written) which is an amalgam
of statutes, rules and conventions which govern the way in which Britain is governed and the
relationship between the government and the people (Turpin and Tomkins 2007, at 139).

Equality law in the United Kingdom is governed by the intersection of three strands of law,
at least the first two of which might be described as part of the constitutional architecture of
the United Kingdom: the European Convention on Human Rights, which became directly
enforceable in the United Kingdom in 2000 as a result of the enactment of the Human Rights
Act 1998, and European Union legislation. The third strand of law is domestic legislation
prohibiting discrimination. Space does not permit a full analysis of all three sources of law.
Instead, we shall deal briefly with the latter two before focusing on the jurisprudence emerg-
ing under article 14 of the European Convention.

The European Union grew out of the European Economic Community which was estab-
lished by six founding member states through the Treaty of Rome in 1957 (also known as
‘The Treaty on the functioning of the European Union’). The United Kingdom joined the
Community in 1972.16 The European Economic Community is now known as the European
Community and is one of the three pillars of the European Union, which now has 27 member
states. The Treaty of Rome has been considerably supplemented with further treaties.
Significant supplementing treaties include the Treaty of Maastricht (also known as ‘The
Treaty on European Union’, which came into force in 1993, and shifted the scope of the
European Union to include political union and monetary union) and the Treaty of  Lisbon
(which came into force in late 2009, and significantly amended both the Treaty of Rome and
the Treaty of Maastricht).

The original focus of the European Union was economic union, which was built on four
key principles: the free movement of goods (article 28 of the Treaty of Rome, as amended by
the Treaty of Lisbon); the free movement of persons (article 45,  as amended); the free move-
ment of services (article 56, as amended) and the free movement of capital (article 63, as
amended). The treaty provisions regulating the economic aspect of the Union are directly
binding on member states and enforceable in the European Court of Justice. In relation to
discrimination law, a key provision is article 157 of the Treaty of Rome (originally article
141) which provides that ‘[e]ach member state shall ensure that the principle of equal pay for
male and female workers for equal work or work of equal value is applied’. The interpreta-
tion of this provision by the European Court of Justice has produced an influential equality
jurisprudence (see, for example, Bilka-Kaufhaus GmbH v Weber von Hartz; Enderby v
Frenchay; Kowalska v Freie und Hansestadt Hamburg).

The commitment to the non-discrimination principle is to be found in other provisions in
the Treaty of Rome as well, such as article 45 (as amended) which prohibits discrimination
in employment on the grounds of nationality. The commitment to non-discrimination has
increasingly animated a range of important European Union directives as well. Early direc-
tives were confined to workplace equality between men and women: the Equal Pay Directive
1975,17 the Equal Treatment Directive 1976 and the Pregnant Workers Directive 1992.
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More recent directives, enacted under a power conferred by the Treaty of Amsterdam
(1997) to permit the European Union to legislate against discrimination on a wider range of
grounds, have included the Race Directive which came into force in July 2000 (see Lester
2000) and the Framework Directive on Equal Opportunities in Employment (October 2000).
The latter requires member states to take steps to prohibit discrimination on the grounds of
age, disability, religion and sexual orientation. The former requires member states to prohibit
discrimination on grounds of race not only in employment and social security (to which
earlier Directives were confined), but also in relation to education and the access to supply of
goods and services, including housing. A further Directive in 2004 extended the prohibition
of discrimination in relation to goods and services to all grounds of discrimination (Equal
Treatment in Goods and Services Directive 2004). Directives are a form of law-making in the
European Union and ‘shall be binding, as to the result to be achieved, upon each member
State’ (Treaty of Rome, article 288, as amended).

Many of the developments in the domestic anti-discrimination law in the United Kingdom
have been spurred by the need to comply with these directives. Until recently, the overall
effect in the United Kingdom was a patchwork of legislation and regulations with different
grounds of discrimination attracting different levels of protection. There were a range of
statutes prohibiting discrimination, including the Race Relations Act 1976, the Sex
Discrimination Act 1975, the Equal Pay Act 1970, the Disability Discrimination Act 1995
and the Equality Act 2006. In addition, numerous regulations have been passed (often to
comply with European Union directives) to extend anti-discrimination provisions to new
grounds, such as sexual orientation, religion and age (see, for example, the Employment
Equality (Sexual Orientation) Regulations 2003; the Sexual Orientation (Goods and Services)
Regulations 2007; the Employment Equality (Religion or Belief) Regulations 2003; and the
Employment Equality (Age) Regulations 2006). In an attempt to make the existing equality
law simpler and more coherent, the United Kingdom Parliament passed the Equality Act 2010
(most provisions of which entered into force on 1 October 2010) replacing nine major pieces
of legislation and around 100 other measures with a single Act.

4 ARTICLE 14 OF THE EUROPEAN CONVENTION ON HUMAN
RIGHTS AND THE HUMAN RIGHTS ACT 1998

The European Convention on Human Rights is an international treaty drafted in the aftermath
of the horrors of the Second World War under the auspices of the Council of Europe. The
United Kingdom was its first signatory in March 1951. The United Kingdom has a dualist
approach to international law (Brownlie 1979, at 49ff) so the European Convention was not
incorporated into its domestic law immediately although, on the international plane, the
United Kingdom was bound by its provisions. After the adoption of the Human Rights Act
1998, however, the Convention became directly enforceable in the United Kingdom in
October 2000.

The Council of Europe now has 47 member states. It is based in Strasbourg, France, as is the
European Court of Human Rights which is responsible for the enforcement of the Convention.
There is one judge on the Court for each member state.18 The Court receives an enormous
number of claims each year, many of which are found not to be admissible.19 If a claim
proceeds, it is forwarded to a chamber of seven judges who consider both the admissibility and
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merits of the claim. At times, a claim may be referred to a Grand Chamber of 17 judges if it
is concerned with a difficult question of interpretation or requires reconsideration of existing
case-law.

Article 14 of the Convention is the provision directly concerned with equality. It provides,
‘[t]he enjoyment of the rights and freedoms set forth in this Convention shall be secured with-
out discrimination on any ground such as sex, race, colour, language, religion, political or
other opinion, national or social origin, association with a national minority, property, birth
or other status’.

Article 14 prohibits discrimination in respect of ‘the enjoyment of the rights and free-
doms’ in the Convention. For this reason the article has been described as a ‘derivative’
equality provision (Fredman 2002, at 85) in that a claimant must establish that the discrim-
ination of which he or she complains relates to one of the other Convention rights.20 It is not
necessary, however, for the claimant to show that the other Convention right has been
infringed (see, for example, Abdulaziz, Cabales and Balkandali v United Kingdom; and
Case relating to certain aspects on the use of languages in education in Belgium). It is
merely necessary that the discriminatory provision or conduct ‘falls within the ambit’ of
another Convention right (Abdulaziz, Cabales and Balkandali v United Kingdom, at 259;
Rasmussen v Denmark, at para 29; and Botta v Italy, at 259) and not necessary for a claimant
to allege a breach of another Convention right (Inze v Austria). We shall return in a moment
to this issue.

The Committee of Ministers of the Council of Europe has adopted a Protocol to the
Convention, Protocol 12, which establishes a general prohibition of discrimination. Article
2 of the Protocol provides that: ‘No one shall be discriminated against by any public author-
ity on any ground such as those mentioned in’ article 14. The United Kingdom has not rati-
fied this Protocol apparently because, amongst other things, the text is ‘too general and too
open-ended’ (see 617 House of Lords Official Report, cited in Lester et al 2009, at 4.14.2).
Seventeen member states of the Council of Europe have ratified the Protocol, however, and
it entered into force in ratifying states on 1 April 2005.21

Article 14 is narrowly framed and does not have the reach of section 15 of the Canadian
Charter, or of section 9 of the South African Constitution. The effect of article 14 has
arguably been most profound in relation to article 8 of the Convention which provides that
everyone has ‘the right to respect for his private and family life, his home and his corre-
spondence’ (Livingstone 1997, at 27) and in relation to social security benefits which are
understood to fall within the ambit of article 1 to the First Protocol of the Convention, which
concerns the peaceful enjoyment of possessions (Stec and Others v United Kingdom, at
paras 54–5).

Between 1951 and 2000, the provisions of the European Convention of Human Rights,
including article 14, were not directly enforceable within the United Kingdom. That changed
with the adoption of the Human Rights Act which marked a radical departure for the United
Kingdom in relation to the entrenchment and protection of human rights. In many senses,
the Convention now operates as a Bill of Rights within the United Kingdom, though with-
out giving the courts the power to declare legislation invalid (Klug 2007, at 712; Lester et al
2009, at 2.05).

The Act carefully stipulates the powers of courts in relation to the direct enforcement of
the Convention. It provides that domestic courts ‘must take into account’ the jurisprudence
of the European Court on Human Rights (section 2 of the Act).22 The Act contains an inter-
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pretive obligation requiring courts to read and give effect to primary and subordinate legis-
lation ‘so far as it is possible to do so’ in a way which is compatible with the Convention
rights (section 3(1) of the Act).23 The Act then provides that if the court concerned with the
matter is a superior court24 and the court is satisfied that a provision of primary legislation
is incompatible with a Convention right, it may make a declaration of incompatibility which
will not affect the validity of the provision (section 4(6)(a) of the Act). The making of such
an order is considered to be a measure of last resort (R v A (No 2), at para 44; Ghaidan v
Godin-Mendoza, at para 39). Finally, section 6 of the Act makes it unlawful for a public
authority (which includes a court or tribunal) to act in a way which is incompatible with
Convention rights. This provision makes it plain that the Convention rights impose obliga-
tions upon public authorities, but not directly on private individuals or associations.

Given the provision of section 2, which requires courts in the United Kingdom to ‘take
into account’ the jurisprudence of the European Court of Human Rights, it will be useful to
set out briefly the approach of that Court to article 14. The approach taken by the European
Court of Human Rights to determine whether discrimination exists was set out in one of the
early cases, Case relating to certain aspects on the use of languages in education in
Belgium, and, by and large, it has been followed consistently by the European Court since.
The Court held that the article will not be violated if the differential treatment has a legiti-
mate government purpose and there is a ‘reasonable relationship of proportionality between
the means employed and the ends sought to be realised’ (Belgian Language Case, at 284;
see also Wildhaber 2002, at 74). A complainant need not establish discriminatory intent
(Abdulaziz, Cabales and Balkandali v United Kingdom, at paras 84–85) and the list of
prohibited grounds of discrimination is not closed, although it is limited. Remedial action or
positive discrimination will be subject to the same test: is it in furtherance of a legitimate
government aim and is there a reasonable proportionality between the aim and the means
employed? (See Belgian Language Case, at para 10: ‘certain legal inequalities tend only to
correct factual inequalities’.)

The question whether article 14 was applicable to disparate impact discrimination was
considered in a recent and important Grand Chamber decision, D.H. and Others v Czech
Republic.25 The Court had to decide whether a race-neutral policy, shown statistically to
have a disparate impact on a racial group, was discriminatory within the meaning of article
14. The case concerned Roma children in the Czech Republic and the evidence showed that
Roma children were vastly over-represented in ‘special schools’ and under-represented in
ordinary primary schools (D.H. and Others, at paras 192–3). This the Court held was suffi-
cient to establish a prima facie case of indirect discrimination and to require the Government
of the Czech Republic to show that the differential impact of the legislation was a result of
objective factors unrelated to ethnic origin (D.H. and Others, at para 195). The Court found
that the government had not shown a reasonable or justifiable basis for the differential
impact and concluded that a breach of article 14 had been established (Marckx v Belgium, at
346).

One of the first questions faced by the courts in the United Kingdom was whether it
should follow the test established by the European Court of Human Rights for determining
whether a breach of article 14 had been established. In an early case concerning article 14,
Wandsworth London Borough Council v Michalak, Brooke LJ in the Court of Appeal
adopted a test (drawing on the European Court of Human Rights jurisprudence) formulated
by a leading textbook (namely, Grosz et al 2000, at C14-08). That test was the following:
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(i) Do the facts fall within the ambit of one or more of the substantive Convention provisions?
(ii) If so, was there different treatment as respects that right between the complainant on the one hand
and other person put forward for comparison (‘the chosen comparators’) on the other?
(iii) Were the chosen comparators in an analogous situation to the complainant’s situation?
(iv) If so, did the difference in treatment have an objective and reasonable justification: in other
words, did it pursue a legitimate aim and did the differential treatment bear a reasonable relationship
of proportionality to the aim sought to be achieved?

Brooke LJ noted that if the answer to any of these questions is no, then the claim will fail.
He also noted that the questions constituted ‘only a framework’ and that there is potential for
overlap between the last two and possibly the last three questions. Subsequently, a fifth ques-
tion was suggested by Stanley Burnton J in the court of first instance  R (Carson) v Secretary
of State for Work and Pensions, namely whether the discrimination was on one of the speci-
fied grounds.

Later judgments, however, have eschewed the step-by-step approach followed in
Michalak. Several of the judges in the House of Lords in Carson questioned whether the
framework was really helpful; and pointed to the overlapping nature of several of the ques-
tions (particularly the third and fourth questions) (Carson, House of Lords judgment, at paras
2–3, 28–33, 61–4, 97; Ghaidan v Godin-Mendoza, at para 134).26 Since then, the framework
approach adopted in Michalak has generally not been used. The first question remains in one
form or another: does the discriminatory act or rule in question fall within the ambit of one
of the rights? (We return to this in a moment.)

There are then, broadly speaking, two remaining enquiries. The first is what has been
called the ‘comparability test’ (Van Dijk and Van Hoof 1998, at 722; Feldman 2002, at 144;
Carson, at para 69) and the other ‘the justification test’. The former test, of course, is
concerned with comparator groups and whether they are similarly or analogously situated to
the complainant. The latter test focuses on the reason for the distinction and whether the
reason is in pursuance of a legitimate government purpose and whether its effect is reason-
ably proportionate to that purpose (this is the test set in the Belgian Language Case, discussed
above). Current article 14 jurisprudence in the United Kingdom focuses on the second leg of
the test rather than on the first, in accordance with the approach taken in Strasbourg.

In the recent case of AL (Serbia) v Home Secretary, Baroness Hale of Richmond observed
that under the Convention jurisprudence the focus is whether there is different treatment,
whereas domestic discrimination legislation in the United Kingdom tends to focus on whether
there is less favourable treatment. She noted, ‘the classic Strasbourg statements of the law do
not place any emphasis on the identification of an exact comparator. They ask whether
“differences in otherwise similar situations justify a different treatment” ’ (at para 24).

She concludes that it is better to focus not on the question whether the comparator is appro-
priate, but ‘on the reasons for the difference in treatment and whether they amount to an
objective and reasonable justification’ (AL (Serbia), at para 25). As we have seen in the
discussion relating to Canada, extensive focus on the appropriate comparator can cause diffi-
culty. The focus on justification, carrying with it the flexible proportionality standard, may
help to avoid these difficulties and require courts to consider simply whether the difference
in treatment pursues a legitimate government objective that is proportional to the purpose
sought to be achieved.27

In some cases justifying the differential treatment will be particularly difficult, as Baroness
Hale also acknowledged:
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What does matter is whether this condition falls within the class for which ‘very weighty reasons’
are required if a difference in treatment is to be justified. Thus, for example, Strasbourg has said that
where ‘a difference of treatment is based on race, colour or ethnic origin, the notion of objective and
reasonable justification must be interpreted as strictly as possible.’ (DH v Czech Republic
(Application No 57325/00) (unreported) 13 November 2007, para 196), while ‘very convincing and
weighty’ reasons are required to justify a difference in treatment based on sex (eg Abdulaziz,
Cabales and Balkandali v United Kingdom 7 EHRR 471, para 78) or sexual orientation (eg EB v
France (Application No 43546/02 (unreported) 22 January 2008, para 91) or birth or adopted status
(eg Inez v Austria (1987) 10 EHRR 394, para 41; Pla v Andorra (2004) 42 EHRR 522, para 61) or
nationality (eg Gaygusuz v Austria (1996) 23 EHRR 364, para 42). (AL (Serbia), at 29)

Baroness Hale then pointed to the differences between this jurisprudence under article 14 of
the European Convention and the Fourteenth Amendment of the United States Constitution.
She noted that not all differential treatment will fall within the scope of article 14 (AL
(Serbia), at para 30); moreover, the grounds which require ‘very weighty reasons’ are not the
same grounds that attract strict scrutiny under the Fourteenth Amendment (AL (Serbia), at
para 30);28 and finally, the test for justification under the European Convention is propor-
tionality, regardless of the ground for the differentiation. The rational explanation test has not
been adopted in Europe (AL (Serbia), at para 30).

Two last questions arise for consideration: how have the United Kingdom courts deter-
mined whether alleged discriminatory rules or conduct fall within the ambit of one of the
other rights? And how do they determine what grounds of discrimination fall within the scope
of article 14?

The question of how the European Court addresses the question whether the discrimina-
tory conduct falls within the ‘ambit of’ convention rights has been briefly considered above.
The House of Lords has followed a similar approach. The suggestion in a textbook that ‘even
the most tenuous link with another provision in the Convention will suffice’ has been rejected
(Grosz et al, at C14-10; R (on the application of RJM) v Secretary of State for Work and
Pensions, at para 60). In an important decision, R (on the application of RJM), Lord Bingham
proposed a core-penumbra test: the closer the issues in the case to the core of a convention
right, the more likely article 14 will be engaged; the more penumbral the issues to the conven-
tion right, the less likely it will be (R (on the application of RJM), at para 4). This test requires
a purposive approach to the Convention right in question and an analysis of the core of the
protection afforded by it.

In a more recent case, R (on the application of Clift) v Secretary of State for the Home
Department, Lord Bingham again considered the approach and explained it further as
follows:

Plainly expressions such as ‘ambit’, ‘scope’ and ‘linked’ used in the Strasbourg jurisprudence are
not precise and exact in their meaning. They denote a situation in which a substantive Convention
right is not violated, but in which a personal interest close to the core of such a right is infringed.
This calls, as Lord Nicholls said in M, at para 14, for a value judgment. The court is required to
consider, in respect of the Convention right relied on, what value that substantive right exists to
protect. (At para 13)

It is worth concluding by noting that where the government operates a social security
scheme, it will fall within the ambit of the First Protocol to the Convention which protects the
right to the peaceful enjoyment of possessions (R (on the application of RJM), at paras 31–4,
relying on Stec, at paras 54–5). The scope of article 14 thus includes social security schemes.
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As in Canada, when the question of non-discrimination arises in relation to social security
schemes, the courts have been reluctant to engage in ‘second-guessing’ the legislative choices
made. The decision in R (on the application of RJM) provides a recent and illuminating exam-
ple of this approach. The case concerned an applicant who had been receiving a disability
grant on account of his mental health problems. The scheme regulating the payment of
disability grants provided that the disability grant would cease if the person receiving it
became homeless. The House of Lords, relying on the European Court of Human Rights deci-
sion in Stec, found that the claim fell within the ambit of article 1 of the First Protocol (R (on
the application of RJM), at para 34). The Court also held that the rule in the scheme did
discriminate against homeless people and that ‘homelessness’ was a prohibited ground within
the meaning of article 14 (R (on the application of RJM), at para 46).

The Court then had to consider whether the discrimination was justified. Lord Neuberger
of Abbotsbury noted that the government had proffered two reasons to justify the discrimi-
nation: the first was that the provision was an attempt to encourage the disabled homeless to
seek shelter and therefore help. The government noted that 90% of those without accommo-
dation in the United Kingdom have problems connected with substance abuse and about 45%
have mental health problems. The second reason provided by government was that those who
have no accommodation are less likely to need the disability grant than those who have,
because ‘claimants in accommodation have a range of expenses and financial pressures …
that claimants without accommodation do not have’ (R (on the application of RJM), at para
51). In considering whether the discrimination was justified in these circumstances, Lord
Neuberger reasoned as follows:

However, policy concerned with social welfare payments must inevitably be something of a blunt
instrument, and social policy is an area where a wide measure of appreciation is accorded by the
European Court of Human Rights to the state … As Lord Bingham said about a rather different
statute, ‘(a) general rule means that a line must be drawn, and it is for Parliament to decide where’,
and this ‘inevitably means that hard cases will arise falling on the wrong side of it, but that should
not be held to invalidate the rule if, judged in the round, it is beneficial’: R (Animal Defenders
International v Secretary of State for Culture, Media and Sport [2008] AC 1312 para 33.

… In my view, the discrimination in the present case was justified, in the sense that the
Government was entitled to adopt and apply the policy at issue. This is an area where the court
should be very slow to substitute its view for that of the executive, especially as the discrimination
is not on one of the express, or primary grounds…. (R (on the application of RJM), at paras 54–6).29

This case illustrates the reluctance of courts in discrimination cases to second-guess the
manner in which social security schemes have been designed out of respect for the democra-
tic arms of government. The approach of the courts in matters such as these has often been
criticized as too deferential (see, for example, Laurie 2009; Kavanagh 2004; Edwards 2002;
Fredman 2006; and Allan 2006). Yet most commentators do accept that courts’ power to
intervene in matters such as these should be limited (Laurie 2009, at 411; Fredman 2006, at
55–7). Determining the proper role for courts in such cases is one of the most contested ques-
tions in modern democracies. We have seen that similar concerns arise in Canada, and when
we turn to South Africa, we shall see that the question is pertinent there as well.

We turn now to the final question in this section of the chapter. As indicated above, arti-
cle 14 prohibits discrimination on the grounds of sex, race, colour, language, religion, politi-
cal or other opinion, national or social origin, association with a national minority, property,
birth or other status. It is clear that this is not a closed list and the question arises how to deter-
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mine what other bases for discrimination will fall within the phrase ‘or other status’. It is now
established in the United Kingdom that it also includes, amongst others, sexual orientation
(Dudgeon v United Kingdom; Fretté v France; and Ghaidan v Godin-Mendoza), marital
status (Re P (A Child)) and homelessness (R (on the application of M)). In the leading judg-
ment on this question, the European Court of Human Rights explained that ‘Article 14
prohibits, within the ambit of the rights and freedoms guaranteed, discriminatory treatment
having as its basis or reason a personal characteristic (“status”) by which persons or groups
of persons are distinguishable from each other’ (Kjeldsen, Busk Madsen and Pedersen v
Denmark , at para 56). The House of Lords has emphasised that the test of ‘personal charac-
teristic’ requires one to ‘concentrate on what somebody is, rather than what he is doing or
what is being done to him’ (R (on the application of RJM)).30

The determination of what is included within the scope of ‘or other status’ is similar to the
questions raised in Canada as to determining what are ‘analogous’ grounds falling within the
prohibition of discrimination in article 15(1) of the Charter; and as we shall see, to the simi-
lar questions asked in South Africa. All three jurisdictions have adopted different, though not
unrelated tests.

5 SOUTH AFRICA

Equality law in South Africa is governed by section 9 of the 1996 Constitution, which
provides as follows:

1. Everyone is equal before the law and has the right to equal protection and benefit of the law.
2. Equality includes the full and equal enjoyment of all rights and freedoms. To promote the

achievement of equality, legislative and other measures designed to protect or advance persons,
or categories of persons, disadvantaged by unfair discrimination may be taken.

3. The state may not unfairly discriminate directly or indirectly against anyone on one or more
grounds, including race, gender, sex, pregnancy, marital status, ethnic or social origin, colour,
sexual orientation, age, disability, religion, conscience, belief, culture, language and birth.

4. No person may unfairly discriminate directly or indirectly against anyone on one or more
grounds in terms of subsection (3). National legislation must be enacted to prevent or prohibit
unfair discrimination.

5. Discrimination on one or more of the grounds listed in subsection (3) is unfair unless it is estab-
lished that the discrimination is fair.

The equality provision displays a profound commitment to substantive equality. This
commitment is visible most notably in section 9(2), which, in the first place, states that the
focus of equality must be the ‘full and equal enjoyment of all rights and freedoms’, rather than
equal access or equal treatment.31 Second, section 9(2) permits government to undertake
positive steps to alleviate material disadvantage – thus, the equality provision seeks to
respond (similarly to section 15(2) of the Canadian Charter of Rights) to the harsh socio-
economic inequalities left in the wake of apartheid. In this sense, the Constitution’s equality
guarantee includes a commitment to what might be called restitutional equality in that it seeks
to remedy the inequalities that have arisen as a result of discriminatory policies in the past.
That section 9 protects substantive equality is also evident from subsections (3) and (4),
which prohibit not only direct discrimination, but also indirect discrimination, thus ensuring
that equality is not undermined by facially neutral laws which in fact have an unequal impact.
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It is no surprise that the South African Constitution focuses so strongly on substantive
equality. As was described at the beginning of this chapter, one of the primary difficulties
with formal equality is that, in focusing on equal treatment, it assumes that all persons are
already equal to one another in important respects (specifically, though not exclusively, in
respect of their socio-economic backgrounds). Therefore, requiring that two individuals be
subjected to the same treatment may have the effect, given the social and economic equali-
ties so deeply entrenched in South African society, that patterns of social and economic
equality are maintained or even deepened. The protection of equality in South Africa neces-
sarily takes place against this background, and thus suggests a substantive approach to equal-
ity, since a focus on merely formal equality might well perpetuate existing inequality along
racial lines.

Beyond the commitment to substantive equality, section 9 is an unusually broad equality
guarantee in two important respects. First, section 9(1) provides protection against any arbi-
trary or irrational differentiation in legislation, whether or not that differentiation is based on
the grounds of discrimination listed in section 9(3) or an analogous ground. The government
is obliged to establish that a challenged differentiation is rationally connected to a legitimate
government purpose (Prinsloo, at para 25).32

Second, section 9(4) expressly provides that the prohibition of unfair discrimination
imposes obligations upon private citizens and associations as well as upon the state. Section
9(4) also enjoins Parliament to pass legislation to prevent unfair discrimination. This is the
only provision of the Bill of Rights which in so many words is expressly made binding on
private individuals and institutions. In so doing, section 9 recognizes the need, given South
Africa’s discriminatory past, to eliminate discrimination in the private as well as the public
sphere. It is true that section 8(2) of the Bill of Rights provides that constitutional rights will
bind natural and juristic persons ‘if, and to the extent that, it is applicable, taking into account
the nature of the right and the nature of any duty imposed by the right’, but section 9(4)
renders it unnecessary to apply this test to the equality clause.

In 2000, the legislation required by section 9(4) was enacted – the Promotion of Equality
and Prevention of Unfair Discrimination Act. The short title to the Act states that it is ‘to give
effect to section 9 … so as to prevent and prohibit unfair discrimination and harassment; to
promote equality’. Like section 9, it prohibits unfair discrimination on the grounds listed in
the Constitution (section 6 read with the definition of ‘prohibited grounds’ in section 1 of the
Act). Like the Constitution, the list of prohibited grounds is open-ended. The definition of
‘prohibited ground’ lists all the prohibited grounds to be found in section 9(3) of the
Constitution and continues –

or (b) any other ground where discrimination based on that ground –
(i) causes or perpetuates systemic disadvantage;
(ii) undermines human dignity; or
(iii) adversely affects the equal enjoyment of a person’s rights and freedoms in a serious manner
that is comparable to discrimination [on one of the constitutionally prohibited grounds].

In respect of either the constitutionally prohibited grounds or analogous grounds, the Act
requires that a complainant establish a prima facie case of discrimination, at which point the
respondent will bear an onus to show that the discrimination in question was not unfair
(section 13 of the Act). The Act also prohibits hate speech (section 10)33 and harassment. The
Act does not cover, generally speaking, discrimination complaints arising out of employment
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which are covered by the Employment Equity Act (see section 5(3) of the Equality Act;
Employment Equity Act 55 of 1998).

The Act provides for equality courts and empowers those courts to hear proceedings insti-
tuted in terms of the Act.34 It also places a wide range of remedies at the disposal of these courts,
including the award of damages, an order restraining discriminatory conduct or harassment or
hate speech, an order that an unconditional apology be made and an order directing the reason-
able accommodation of a group or class of persons (section 21 of the Act). Finally, another
interesting provision of the Act is the provision in a schedule of an ‘illustrative list of unfair
practices in certain sectors’. For example in relation to education the list reads:

(a) Unfairly excluding learners from educational institutions, including learners with special needs.
(b) Unfairly withholding scholarships, bursaries or any other form of assistance from learners of
particular groups identified by the prohibited grounds.
(c) The failure to reasonably and practicably accommodate diversity in education.

Although section 9 of the Constitution provides the overarching principles of the equality
guarantee, and all legislation is subordinate to the constitutional guarantee, complaints of
unfair discrimination must ordinarily be instituted in terms of the Act. The Constitutional
Court has held that where Parliament has enacted legislation to give effect to a constitutional
right, complaints based on the alleged infringement of rights must be pursued through the
legislative mechanisms provided, unless it is alleged that the legislative mechanisms them-
selves are inconsistent with the Constitution (Bato Star (in the context of the Promotion of
Administrative Justice Act, 3 of 2000 which gives effect to the constitutional right to admin-
istrative justice in section 33 of the Constitution); Pillay, at para 40 (in the context of section
9 and the Equality Act); and South African National Defence Union, at para 52 (in the context
of labour legislation and the labour rights protected in section 23 of the Constitution)). This
principle has come to be known as the principle of constitutional subsidiarity (for academic
commentary on the principle, see Van der Walt 2008 and Klare 2008). The principle does not
mean, however, that the jurisprudence concerning section 9 of the Constitution is irrelevant.
That jurisprudence will be of direct relevance to the interpretation and application of the
Equality Act. Indeed, the Equality Act contains many concepts and principles first developed
by the courts in their section 9 jurisprudence.

The Constitutional Court’s early equality jurisprudence was developed in relation to
section 8 of the interim Constitution,35 the Constitution which regulated the transitional
period between April 1994 when the first democratic elections were held, and February 1997,
when the 1996 Constitution drafted by the Constitutional Assembly came into force. The text
of section 8 of the interim Constitution was similar though not identical to the text of section
9. The Constitutional Court has held that given the similarities between the two sections, the
jurisprudence that had developed relating to section 8 of the interim Constitution was gener-
ally applicable to section 9 of the 1996 Constitution (National Coalition, at para 15). Indeed,
since the Court mapped out its framework for dealing with equality claims in Harksen v Lane
(decided in terms of section 8 of the interim Constitution), the Court has followed that frame-
work (for some examples from the recent jurisprudence, see Geldenhuys; Hassam; Bhe;
Gumede; Shilubana; Daniels; and Pillay).

Right from the start, the Constitutional Court recognized that the equality guarantee was
not merely aimed at ensuring equal treatment. In the first equality case considered by the
Constitutional Court, Brink v Kitshoff, the court held that the equality clause was:

Equality 491



 

… adopted then in the recognition that discrimination against people who are members of
disfavoured groups can lead to patterns of group disadvantage and harm. Such discrimination is
unfair: it builds and entrenches inequality amongst different groups in our society. The drafters
realised that it was necessary both to proscribe such forms of discrimination and to permit positive
steps to redress the effects of such discrimination. (Brink, at para 42)

Almost without exception, this has been the approach of the Court since. For example, in
Hoffmann v South African Airways, the Court reasoned as follows:

At the heart of the prohibition of unfair discrimination is the recognition that under our Constitution
all human beings, regardless of their position in society, must be accorded equal dignity. That
dignity is impaired when a person is unfairly discriminated against. The determining factor regard-
ing the unfairness of the discrimination is its impact on the person discriminated against. (At para
27)

In Brink, as well, after a brief analysis of the approach to equality in several other consti-
tutional democracies, the Court concluded that constitutional equality guarantees are worded
differently and that their interpretation and application is at least in part dependent on the
specific historical circumstances of different jurisdictions as well as on the conception of
equality that informs their interpretation. The Court concluded that ‘[p]erhaps more than any
of the other provisions in chapter 3 [the Bill of Rights], its interpretation must be based on
the specific language of section 8, as well as our own constitutional context. Our history is
of particular relevance to the concept of equality’ (Brink, at para 40). Despite this, the
jurisprudence of the Supreme Court of Canada was considered and cited in some early deci-
sions of the Constitutional Court (see, for example, Harksen, at paras 50 and 92). Perhaps
this is not surprising given the similarity between section 15 of the Canadian Charter and the
South African equality guarantee.

The precise manner in which the equality guarantee should be approached was set out in
Harksen, where the Court developed a comprehensive test. The Court held that the inquiry
into a violation of the right to equality entailed the following progressive stages:

(a) Does the provision differentiate between people or categories of people? If so, does the differ-
entiation bear a rational connection to a legitimate government purpose? If it does not then
there is a violation of section 8(1) [now section 9(1) of the 1996 Constitution]. Even if it does
bear a rational connection, it might nevertheless amount to discrimination.

(b) Does the differentiation amount to unfair discrimination? This requires a two stage analysis:
(i) Firstly, does the differentiation amount to ‘discrimination’? If it is on a specified ground,

then discrimination will have been established. If it is not on a specified ground, then
whether or not there is discrimination will depend upon whether, objectively, the ground
is based on attributes and characteristics which have the potential to impair the funda-
mental human dignity of persons as human beings or to affect them adversely in a compa-
rably serious manner.

(ii) If the differentiation amounts to ‘discrimination’, does it amount to ‘unfair discrimina-
tion’? If it has been found to have been on a specified ground, then unfairness will be
presumed. If on an unspecified ground, unfairness will have to be established by the
complainant.
If, at the end of this stage of the enquiry, the differentiation is found not to be unfair, then
there will be no violation of section 8(2).

(c) If the discrimination is found to be unfair then a determination will have to be made as to
whether the provision can be justified under the limitations clause. (Harksen, at para 54)
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The question of unfairness (para b(ii) above) centres on an analysis of the following three
factors: (i) the position of the complainant in society and whether they have suffered in the
past from disadvantage arising from discrimination; (ii) the nature or purpose of the
impugned provision, including whether it is directed at furthering the goal of equality for all;
and (iii) the extent to which the discrimination has affected the rights or interests of
complainants and whether it has led to an impairment of their fundamental human dignity or
affected them adversely in a comparably serious manner.

The first leg of the test, where the constitutional challenge is directed at a legislative provi-
sion, thus addresses the rationality question: is the differentiation rationally connected to a
legitimate government purpose?36 The requirement of a rational connection does not involve
a deep level of scrutiny. If the legislative provision is held to be rational, the Court then turns
to consider whether the differentiation in question constitutes unfair discrimination (the
section 9(3) question). Implicit in this order is that it may well be that a legislative provision
which is rational may nevertheless be unfairly discriminatory. In a later case, Hoffmann, the
Court held that the first leg of the test need not be applied where the case concerns discrimi-
nation on a listed or analogous ground (Hoffmann, at para 26).

Where the case concerns discrimination on a prohibited ground, the next question will be
whether it is unfair discrimination. There is a rebuttable presumption that the discrimination
will be unfair if it is based on a listed ground (section 9(5) of the Constitution). The unfair-
ness analysis focuses on the effect of the discrimination on the complainant and will take into
account the position of the complainant in society and whether he or she has suffered in the
past from disadvantage arising from discrimination as well as the extent to which the discrim-
ination has affected the rights of interests of the complainant. Finally, the court will also
consider the nature or purpose of the impugned provision, including whether it is directed at
furthering the goal of equality. This last consideration introduces a proportionality analysis.
It can be seen that the approach to unfairness introduces an element of asymmetry: a
complainant who has suffered disadvantage in the past will find it easier to establish that
further discrimination is unfair; whereas a complainant who has not will find it more difficult
to establish.

One of the most difficult questions that must be addressed arises where the discrimination
is not on a listed ground. This is a problem that also arises under section 15 of the Canadian
Charter and article 14 of the European Convention. In seeking to provide an answer as to
when other grounds would fall within the section 9(3) prohibition, the Court considered the
purpose of the equality guarantee and what the prohibited grounds listed in section 9(3) had
in common. The Court reasoned as follows:

What the specified grounds have in common is that they have been used (or misused) in the past
(both in South Africa and elsewhere) to categorise, marginalise and often oppress persons who have
had, or who have been associated with, these attributes or characteristics. These grounds have the
potential, when manipulated, to demean persons in their inherent humanity and dignity. There is
often a complex relationship between these grounds. In some cases they relate to immutable biolog-
ical attributes or characteristics, in some to the associational life of humans, in some to the intellec-
tual, expressive and religious dimensions of humanity and in some cases to a combination of one or
more of these features. The temptation to force them into neatly self-contained categories should be
resisted. (Harksen, at para 49)

From this the Court concluded that grounds analogous to those listed should have the
potential to have the harmful impact the specified grounds might or could have. This test is
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similar to the test for unfairness; that test having been developed on the basis of the same
purposive analysis. Once a complainant has established that the ground in question is an anal-
ogous ground, then the complainant will also have to show that the discrimination is unfair
(the shift of the burden of proof which occurs as a result of section 9(5) does not apply to
analogous grounds). Perhaps the most notable example of an analogous ground of discrimi-
nation that has been accepted by the Court relates to people living with HIV/AIDS
(Hoffmann, at para 40).

Once the discrimination is established to be unfair, then the final question will arise as to
whether the unfair discrimination is nevertheless justifiable within the contemplation of
section 36 of the Constitution.37 Academic commentators have remarked that given the
proportionality analysis inherent in determining whether discrimination is unfair, it seems
unnecessary to have a further proportionality analysis under section 36 (Albertyn and
Goldblatt 1998, at 269–72; Goldblatt 2001, at 29). Another concern raised by academic
commentators relates to the role of human dignity in the equality analysis (Albertyn and
Goldblatt 1998, at 257; Davis 1999; Fagan 1998), although some commentators have
supported the approach (Liebenberg and O’Sullivan 2001, at 84; Cowen 2001). Human
dignity is relevant in two ways: first, by the fact that dignity is at the centre of the inquiry to
determine analogous grounds and second, because dignity is an important factor in the deter-
mination of whether discrimination is unfair.

The approach established in Harksen applies regardless of the ground of discrimination
alleged. It will have been noted that the list of prohibited grounds in section 9(3) is broader
than that under either section 15 of the Canadian Charter or article 14 of the European
Convention. It includes, for example, discrimination on the grounds of sexual orientation.

This provision has led to a significant jurisprudence in the Constitutional Court. One of the
first cases concerned a challenge to the common-law crime of sodomy which, amongst other
things, rendered criminal anal sexual intercourse between consenting males. The Court held
the common law crime to be inconsistent with the Constitution and declared it invalid
(National Coalition). Thereafter, the Court had to consider a challenge to the pension rules
for judges that afforded benefits to spouses but not to permanent same-sex life partners. The
challenge was upheld (Satchwell). A further challenge to the adoption legislation which
provided that only married couples could adopt was also upheld. The Court held that not only
did the provisions infringe the right to equality, but also the principle that a child’s best inter-
ests should be paramount in matters concerning them (see Du Toit; and J and Another, where
the Court held that a rule that permitted married couples to become joint parents of a child
borne out of artificial insemination was unconstitutional in not affording the same benefit to
same-sex partners). In Fourie, the Court held that the common-law definition of marriage was
inconsistent with section 9(3) of the Constitution because it only permitted heterosexual
couples to marry. Parliament was given a year to enact legislation to remedy this constitu-
tional inconsistency. Parliament enacted the Civil Union Act which provided for civil unions
to be entered into by either heterosexual or homosexual couples.38

Two other areas have been of particular importance in relation to section 9. The first has
been family law. South Africa is a diverse society and family relationships are constituted
under a range of different legal rules. African customary or indigenous law still regulates the
marriages of many South Africans of indigenous African descent. The Constitution recog-
nizes the importance of indigenous law in South Africa. Like other laws in South Africa, the
validity of customary law rules is also dependent on constitutional compliance.39 In Bhe, the
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Court had to consider whether the principle of male primogeniture upon which the indigenous
law rules governing intestate succession are based was consistent with the Constitution. The
Court ruled unanimously that the principle as applied in relation to intestate succession was
in conflict with section 211(3) and 1040 of the Constitution but divided on the appropriate
remedy.41

In a subsequent case (Shilubana), the Court had to consider whether the appointment of a
female chief by customary institutions was consistent with the Constitution. The male descen-
dant who had not been appointed challenged the appointment on the grounds that it was not
consistent with customary law. The Court held that section 211(2)42 of the Constitution
permits those responsible for the application of indigenous law to develop it in line with the
Constitution. The challenge was therefore dismissed. The Court has also had to deal with
cases relating to marriages entered into in terms of Muslim personal law. Such marriages
have historically not been recognized as having consequences enforceable in law in South
Africa (see, for example, Daniels; Hassam). The Court has recognized that the reason that
such marriages have not been recognized was at least in part as a result of the discriminatory
and demeaning attitude to such marriages (Daniels, at paras 19–20; Hassam, at para 33).

Finally, as in both Canada and England, the Court has faced at least one challenge based
on section 9 relating to social security benefits. In this regard, it should be noted that section
27 of the South African Constitution provides that:

(1) Everyone has the right to have access to –
…
(c) social security, including if they are unable to support themselves and their dependants,
appropriate social assistance.

(2) The state must take reasonable legislative and other measures, within its available resources, to
achieve the progressive realisation of each of these rights.

Space does not permit a discussion of social and economic rights in the South African
Constitution (see, for example, Bilchitz 2007; Liebenberg 2010). Suffice it to say that the
intersection between the social and economic rights and section 9(3) is important. In the first
case on this issue, Khosa, the Court had to consider a challenge to provisions of the Social
Assistance Act 13 of 2004 which disqualified non-South African citizens from receiving
certain social security benefits. The challenge was brought by an indigent group of people
who had been granted permanent residence in the country and who would otherwise have
been eligible for social grants in terms of the means test set for eligibility. The court held that
the exclusion of permanent residents from social grants was not a reasonable way to achieve
the realization of the right to social security and also constituted a breach of the right to equal-
ity. The Court noted that the effect of the order, on the figures provided by the government,
would not increase the overall expenditure on social grants by more than 2%, while the denial
of social grants to indigent people on the grounds of their nationality was materially harmful
to the applicants and those similarly situated. The Court declared the legislative provisions
excluding permanent residents from social grants to be invalid.

We can see that in Khosa, the Court was faced with similar questions to the Canadian
Supreme Court in Auton and the United Kingdom Supreme Court in R (on the application of
RJM), yet the outcome was different than in those two cases. There are a range of possible
reasons for this, a full discussion of which is beyond the scope of this chapter. One of the
interesting questions to ask, however, is whether the entrenchment of social and economic
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rights in a Bill of Rights results in a higher level of scrutiny of social and economic rights
legislation through the prism of the equality clause than where such rights are not entrenched.

6 CONCLUSION

The value of comparative analysis across legal systems is evident in the above account. We
have seen that, despite the differences in text as well as historical and social context, courts
in Canada, the United Kingdom and South Africa all face similar conceptual, methodologi-
cal and institutional challenges in their adjudication of equality claims. In all three jurisdic-
tions, courts have grappled with identifying the purpose that animates constitutional equality
guarantees, and with using that purpose in interpreting and applying the guarantee. Courts in
both Canada and South Africa have sought to use the concept of human dignity as a partial
answer to the question, whereas this has not happened in the United Kingdom. Another
conceptual question, particularly current in both Canada and the United Kingdom, remains
the question of the role of comparator groups to equality jurisprudence. How important is the
identification of a comparator group? And should courts focus on this question rather than
what has been termed the ‘justification’ question, that is, is there a good and proportionate
reason for the discriminatory rule or practice?

We have seen quite different methodologies, partly dependent on text, to the approach to
equality claims. Both Canada and South Africa have adopted a detailed step-by-step test,
while the United Kingdom, consonant with the approach of the European Court of Justice,
has resisted the urge to develop a detailed test. The chapter has not sought to answer which
of these approaches is to be preferred, but has rather sought to illustrate them.

Finally, it is clear that there are common questions of institutional role present in all three
jurisdictions. Adjudicating equality claims, particularly in the context of social grants and
other socio-economic issues, brings courts close to the allocation of budgets, a matter ordi-
narily reserved for the democratic arms of government. Developing a principled and predic-
tive theory of judicial deference, which acknowledges the proper role of the democratic arms
of government and protects fundamental rights, is an ongoing challenge.

The comparative analysis we have undertaken thus enables us to consider these recurrent
conceptual, methodological and institutional issues from different angles. By doing so, we
can identify and interrogate our own often unarticulated assumptions of the way to approach
these issues. Here lies the real value of comparative legal study.

NOTES

1. The authors have endeavoured to ensure that this chapter reflects the case law in these jurisdictions as at 21
September 2009.

2. In 1991, the Civil Rights Act 105 Stat.1071 was enacted which codified the disparate-impact test established
in Griggs (see 42 USC §2000e–2(k)(1)(A)(i)).

3. See Canadian Human Rights Act, RSC, 1985 c. H-6, which contains prohibitions against discrimination on the
grounds of race, national or ethnic origin, colour, religion, age, sex, sexual orientation, marital status, family
status, disability and conviction for which a pardon has been granted. See also the Alberta Individual’s Rights
Protection Act, RSA, 1980, c. 1–2; British Columbia Human Rights Code, RSBC, 1996, c. 210; Manitoba
Human Rights Code, CCSM, c. H-175; New Brunswick Human Rights Code (RSNB, 1973, c. H-11);
Newfoundland Human Rights Code (RSN, 1990, c. H-14); Northwest Territories Human Rights Act, SNWT,
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2002, c. 18; Nova Scotia Human Rights Act (SN, 1991, c. 12); Ontario Human Rights Code, RSO, c. H-19;
Prince Edward Island Human Rights Act (RSPEI, 1988, c. H-12); Quebec Charter of Human Rights and
Freedoms (1981); Saskatchewan Human Rights Code, SS, 1979, c. S-24.1; and Yukon Human Rights Act,
RSY, 2002, c. 116.

4. The exception is British Columbia which abolished its Human Rights Commission with effect from 31 March
2003. Complaints now proceed directly to the British Columbia Human Rights Tribunal.

5. The facts were that Andrews was a British citizen, permanently resident in Canada who had fulfilled all the
requirements for admission to practise law in British Columbia, save that he was not a Canadian citizen.
Citizenship was a requirement under section 42 of the Barristers and Solicitors Act (British Columbia). All the
judges held that the citizenship requirement was in breach of section 15 and a majority held that it was unjus-
tifiable under section 1 of the Charter. See also Lavoie v Canada, where the Supreme Court had to consider
whether a requirement of citizenship for employment in the federal civil service was in breach of the Charter.
By a majority, the Court held the requirement to be a justifiable limitation of section 15.

6. See Miron v Trudel, in which four of the nine judges held marital status to be an analogous ground. In Nova
Scotia v Walsh, another case concerned with marital status, the Court was unanimous that marital status consti-
tuted an analogous ground under section 15.

7. See Egan v Canada, where eight of the nine judges held sexual orientation to be an analogous ground. This
was confirmed in Vriend v Alberta (1998) 1 SCR 493, where the Alberta Human Rights Code was held to be
in breach of section 15 for not prohibiting discrimination on the grounds of sexual orientation.

8. Seven judges originally heard the appeal, but only six participated in the decision: Dickson CJ and L’Heureux-
Dubé J who concurred in the judgment of Wilson J finding section 42 to be an unjustifiable infringement of
section 15; La Forest J who wrote a separate judgment but concurred in the majority result; and McLachlin J
who dissented on the section 1 issue with whom Lamer J concurred.

9. Section 1 of the Canadian Charter of Rights and Freedoms provides that: ‘The Canadian Charter of Rights and
Freedoms guarantees the rights and freedoms set out in it subject only to such reasonable limits prescribed by
law as can be demonstrably justified in a free and democratic society’.

10. A third case relating to equality, Thibaudeau v Canada [1995] 2 SCR 627 was also handed down on 25 May
1995, but the divergence between the judges in that case does not illustrate the divergence discussed here as
sharply and we have chosen not to include it in our analysis.

11. See the useful summary at para 88 of Law.
12. Six other members of the Court concurred in their judgment (Binnie, LeBel, Deschamps, Fish, Charron and

Rothstein JJ). The ninth member of the Court (Bastarache J), who wrote a separate concurring judgment on a
different Charter provision, section 25, expressly confirmed his agreement with the revision of the Law
approach to section 15 (Kapp, at para 77).

13. See, for example, McIntyre J’s reasoning in Andrews (at para 8): Equality ‘… is a comparative concept, the
condition of which may only be attained or discerned by comparison with the condition of others in the social
and political setting in which the question arises’.

14. The decision in Auton in relation to the selection of a comparator was interestingly contrasted with the deci-
sion of the Supreme Court of Canada in Martin v Nova Scotia in Hogg (2007) at para 55.10(a).

15. For completeness, we should add that the Supreme Court of Canada held that the failure to provide for the
behavioural therapy did not constitute a benefit conferred by law (Hodge, at para 47) and the question of the
appropriate comparator, therefore, did not need to be dealt with. The Court chose to deal with it, nevertheless,
because it raised a novel issue (Hodge, at para 47).

16. The institutional arrangements of the European Union are a complex topic on their own, beyond the scope of
this chapter. A useful description can be found in Turpin and Tomkins 2007, at 278ff.

17. This directive has been consolidated into Directive 2006/54/EC of 5 July 2006 and was repealed with effect
from 15 August 2009.

18. The Committee of Ministers of the Council of Europe approved Protocol 14 to the European Convention on
Human Rights at its 114th Session in May 2004. The Protocol has now received 46 ratifications and entered
into force on 12 May 2009. See the official Council of Europe website: http://www.conventions.coe.int/
Treaty/Commun/ChercheSig.asp?NT=194&CM=8&DF=11/09/2009&CL=ENG, last visited on 11 September
2009. The Protocol is aimed at easing the burdensome case-load of the Court and deepening the independence
of the judges by revising the applications process, amending the terms of office of judges. It also provides for
the European Union to accede to the Convention. See the useful discussion in Greer 2005.

19. For example, in 2005 it received 41 510 claims, of which only 1036 were declared admissible. In the same year,
the Court handed down 1105 judgments (of which 12 were Grand Chamber judgments). See Turpin and
Tomkins 2007, at 266.

20. The provision has also been referred to as having a ‘parasitic’ quality (Harris et al 1985, at 463) and in a speech
the former President of the European Court of Human Rights, Luzius Wildhaber, referred to the ‘accessory
nature’ of article 14 (Wildhaber 2002, at 72).

21. See for details of the ratifications, the official website of the Council of Europe: http://www.conventions.
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coe.int/Treaty/Commun/ChercheSig.asp?NT=177&CM=8&DF=11/09/2009&CL=ENG, last visited on 11
September 2009.

22. See the consideration of this provision by Lord Bingham of Cornhill in R (Animal Defenders International) v
Secretary of State for Culture, Media and Sport, at para 37 and R (Ullah) v Special Adjudicator, at para 20.

23. A discussion of this interesting interpretive principle is beyond the scope of this chapter. See, however, the
speech of Lord Steyn in R v A (No 2), at para 44; and also in Ghaidan v Godin-Mendoza, at para 39; and the
speech of Lord Nicholls in Re S (Care Order: Implementation of Care Plan), at paras 37–40.

24. Section 4(5) of the Act provides that the following courts have the power to issue declaration of incompatibil-
ity: The House of Lords (the United Kingdom Supreme Court as of October 2009), the Judicial Committee of
the Privy Council, the Courts Martial Appeal Court, in Scotland the High Court of Justiciary (though not when
it sits as a trial court) and the Court of Session and in England, Wales and Northern Ireland, the High Court
and the Court of Appeal.

25. See also Hugh Jordan v. the United Kingdom; and Hoogendijk v the Netherlands.
26. See, in particular, the following judgments in Carson: Lord Nicholls of Birkenhead at paras 2–3, stating ‘for

my part, in company with all your Lordships, I prefer to keep formulation of the relevant issues in these cases
as simple and non-technical as possible’; Lord Hoffmann at paras 28–33; Lord Walker of Gestingthorpe at
paras 61–4, stating ‘I think the time has come to say that in cases on article 14, the Michalak catechism, even
in a corrected form, is not always the best approach’; and Lord Carswell at para 97, stating ‘[t]hese questions
can supply an admirable analysis for some cases, but can form a Procrustean bed if others are forced into their
framework’. See also the speech of Baroness Hale of Richmond in Ghaidan v Godin-Mendoza, at para 134,
where she noted the overlap between the different questions.

27. The approach echoes some of the criticisms that have been levelled at the Canadian jurisprudence.
28. Under the Fourteenth Amendment, differentiation on the ground of sex gives rise to an ‘intermediate’ level of

scrutiny.
29. See also AL (Serbia), at para 44, where Baroness Hale reasoned as follows: ‘It is accepted that bright lines of

this sort, even if they produce what appear to be arbitrary distinctions between one case and another, are often
necessary and can be justified: see, eg the age rules in R v Secretary of State for Work and Pensions (sub nom
R(Carson v Secretary of State for Work and Pensions) [2006] 1 AC 173)’.

30. See also R (on the application of Clift) v Secretary of State for the Home Department, at para 28, where Lord
Bingham of Cornhill reasoned: ‘I do not think that a personal characteristic can be defined by the differential
treatment of which a person complains’.

31. In this regard, as well, it is interesting to note that section 1(a) of the Constitution entrenches ‘the achievement
of equality’ as one of the founding values of the Constitution.

32. In Prinsloo, at para 25, the Court reasoned: ‘In regard to mere differentiation, the constitutional state is
expected to act in a rational manner. It should not regulate in an arbitrary manner or manifest “naked prefer-
ences” that serve no legitimate governmental purpose, for that would be inconsistent with the rule of law and
the fundamental premises of the constitutional state. The purpose of this aspect of equality is, therefore, to
ensure that the state is bound to function in a rational manner.’

33. ‘Hate speech’ is defined in that section as a publication that ‘could reasonably be construed to demonstrate a
clear intention to – (a) be hurtful; (b) be harmful or incite harm; (c) promote or propagate hatred’. This defin-
ition is based on section 16(2) of the Constitution which provides that the right to freedom of expression
(entrenched in section 16(1)) does not extend to ‘(a) propaganda for war, (b) incitement of imminent violence;
or (c) advocacy of hatred that is based on race, ethnicity, gender or religion, and that constitutes incitement to
cause harm’.

34. Section 16 of the Act provides that every High Court is an equality court for its area of jurisdiction and that the
Minister of Justice and Constitutional Development must designate certain magistrates’ courts to function as
equality courts (section 16(1)(c).

35. Section 8 of the interim Constitution provided as follows:

(1) Every person shall have the right to equality before the law and to equal protection of the law.
(2) No person shall be unfairly discriminated against, directly or indirectly, and, without derogating from
the generality of this provision, on one or more of the following grounds in particular: race, gender, sex,
ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture or
language.
(3) This section shall not preclude measures designed to achieve the adequate protection and advancement
of persons or groups or categories of persons disadvantaged by unfair discrimination, in order to enable
their full and equal enjoyment of all rights and freedoms.
(4) Every person or community dispossessed of rights in land before the commencement of this
Constitution under any law which would have been inconsistent with subsection (2) had that subsection
been in operation at the time of the dispossession, shall be entitled to claim restitution of such rights subject
to and in accordance with sections 121, 122 and 123.

498 Comparative constitutional law



 

(5) Prima facie proof of discrimination on any of the grounds specified in subsection (2) shall be presumed
to be sufficient proof of unfair discrimination as contemplated in that subsection, until the contrary is estab-
lished.

36. This test is similar to the rational connection test applied in the United States as the least invasive form of scrutiny
under the Fourteenth Amendment. It was first adopted in South Africa in the context of the equality guarantee in
Prinsloo’s case. The rational connection test imposed on legislation by section 9(1) is similar to the principle of
rationality required of the exercise of public power arising from the constitutional value of the rule of law. See
Pharmaceutical Manufacturers, at para 85; and see the discussion in Currie and de Waal 2005, at 243.

37. Like section 1 of the Canadian Charter, section 36 of the South African Constitution is a general limitations
clause in which limitations of rights in terms of law of general application may nevertheless be justified.
Section 36 provides as follows:

(1) The rights in the Bill of Rights may be limited only in terms of law of general application to the extent
that the limitation is reasonable and justifiable in an open and democratic society based on human dignity,
equality and freedom, taking into account all relevant factors, including –

(a) the nature of the right;
(b) the importance of the purpose of the limitation;
(c) the nature and extent of the limitation;
(d) the relation between the limitation and its purpose; and
(e) less restrictive means to achieve the purpose.

(2) Except as provided in subsection (1) or in any other provision of the Constitution, no law may limit any
right entrenched in the Bill of Rights.

38. See section 4 of the Act read with the definition of ‘civil union’ in section 1. That definition provides that: ‘a
civil union means the voluntary union of two persons who are both 18 years of age or older, which is solem-
nised and registered by way either of a marriage or a civil partnership…’.

39. See section 211(3) of the constitution which provides that: ‘The courts must apply customary law when that
law is applicable, subject to the Constitution and any legislation that specifically deals with customary law’.

40. Section 10 entrenches the right to respect for human dignity in the following terms: ‘Everyone has inherent
dignity and the right to have their dignity respected and protected’.

41. See also Gumede, where the Court had to determine whether it was unfair discrimination that a wife who had
entered into a customary marriage was entitled to receive no property on the dissolution of that marriage while
all of the property devolved on the husband. The Court held unanimously that the principle was unfairly
discriminatory.

42. Section 211(2) provides that: ‘A traditional authority that observes a system of customary law may function
subject to any applicable legislation and customs, which includes amendments to or repeal of that legislation
and those customs’.
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27. The right to property
Tom Allen

Eminent domain – the power to take private property for public use – is an inherent aspect of
sovereignty. However, the institution of private property would have little meaning if govern-
ments used their powers of eminent domain without restraint. Hence, most constitutions
impose restrictions on eminent domain. These constitutional restraints can take a variety of
forms, but the most common is the right to property.

1 THE FORM AND FUNCTION OF CONSTITUTIONAL PROPERTY
CLAUSES

Constitutional property clauses tend to follow a common structure (Van der Walt, 1999;
Mann, 1959; Daintith, 2004). Most provide that the government may only acquire property
by a process laid down by law, for a public use or purpose, and on terms that provide the
owner with compensation. These common elements provide the basis for the comparative
study of right to property. Hence, much of the literature centres on several key questions:
what is the meaning of ‘property’, as used in the property clause? What is a ‘taking’? For
what purposes may the state take property? And what level of compensation does the prop-
erty clause require?

In addition to the scholarship based on these interpretive questions, there is a considerable
body of writing that takes a more functional approach to the constitutional protection of prop-
erty. It asks how a right to property affects the scope and impact of laws in specific areas,
such as, for example, environmental protection (Adler, 2008), or housing and resettlement
(Leckie, 2003), or transitional justice and the restitution of property (Posner and Vermeule,
2004; Macklem, 2005; Allen, 2007c). This body of scholarship raises a more general ques-
tion: what is the general impact of a constitutional property clause?

It is often assumed that property clauses do have a significant impact on property. Indeed,
the inclusion and form of a property clause is often one of the most contested issues in the
drafting of new constitutions or constitutional amendments (Alvaro, 1991; Chaskalson, 1995;
Choudhry, 2004). In recent years, some international financial organisations have put pres-
sure on developing countries to enact property clauses, in the belief that property clauses
make investment more secure and ensure the continuation of a market economy (Munro,
1972, pp. 156–62; Chaskalson, 1995). Plainly, there is an assumption that constitutional prop-
erty clauses do make a difference, whether positive or negative. But is this the case? Some
legal systems sustain the institution of private property and free markets without one. In
Canada, and other former British colonies, the original form of constitutional protection for
property was through executive and legislative review of laws affecting property, rather than
a justiciable property clause. These forms of review did much of the work of a justiciable
clause, but in a very different structure and subject to different forms of development and
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interpretation (Forsey, 1938). In Australia, the property clause only applies to the
Commonwealth (federal) Parliament. It does not apply to the state legislatures, although
states do have the power to acquire property; hence one might say that the constitutional
protection is incomplete. Other jurisdictions have rights to property, but without the element
of judicial review as it is understood in the United States. For example, in the United
Kingdom, the Human Rights Act 1998 gives force to the European Convention on Human
Rights and the property clause in the First Protocol to the Convention, but at the same time,
sections 3 and 6 of the Act preserve Parliament’s supremacy.

If states can sustain private property and market economies without a constitutional right
to property that enables judicial review, what is the unique contribution of a right to property?
Is there a risk of falling into the ‘formalist trap’, as Gregory Alexander (2006, p. 24) puts it?

In the context of the property clause issue, the formalist trap is the assumption or claim that without
constitutional protection, property rights are unlikely to enjoy the degree of security and stability that
is necessary for a properly functioning liberal democracy as well as for an efficient free market econ-
omy. Stated differently, the claim, which frequently is left implicit in arguments about constitution-
alizing property, is that the degree of legal protection that extant property holdings within a society
enjoy is strongly affected by the existence or absence of a property clause in that country’s consti-
tution.

Alexander argues that the formal inclusion of a right to property does not guarantee any
specific changes in actual status of property within the national system. It is necessary to take
into account ‘background nonconstitutional legal and political traditions and culture’
(Alexander, 2006, p. 24). Other doctrines and principles can do the work of a constitutional
right to property, provided that there is sufficient political support for property rights.
Conversely, a right to property would have limited impact in a state with a very low commit-
ment to property. Nevertheless, the constitutionalisation of property has considerable weight
as a statement of commitment to private property and a market economy. That statement may,
by itself, have an impact on investment. Similarly, constitutionalisation influences the form
of the debate. For example, in the United States, the debate over the use of the power of
eminent domain by private developers is framed in terms of the impact on individual prop-
erty owners. However, in European jurisdictions, these concerns are often framed in terms of
the need to avoid state aids that reduce competition; in other words, they are expressed in
terms of protecting access to a European market (Allen, 2008).

2 THE SCOPE OF THE PROPERTY CLAUSE1

Constitutions vary in their descriptions of the interests protected by property clauses. The
takings clause of the Fifth Amendment protects ‘private property’. Constitutions of the former
British colonies variously protect ‘property’,2 ‘property, movable or immovable’, including
every ‘right over or interest in any such property’3 or even ‘property, movable or immovable,
including an interest in, or in any company owning, any commercial or industrial undertak-
ing’.4 The European Convention on Human Rights refers to both ‘possessions’ and ‘property’,
but without apparent distinction. Indeed, the official French version uses biens in the first
sentence, propriété in the second, and then biens again in the third; the official English version
uses ‘possessions’ in the first and second sentences and ‘property’ in the third sentence.
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These clauses operate in systems that already have a reasonably well-established concep-
tion of private property. Hence, the scope of the constitutional clause is determined at least
partly by the ordinary private law of property. By itself, this makes comparative work
complex, as the meaning of private property varies from one jurisdiction to another. A further
issue arises: does ‘property’ have a different meaning in constitutional law? In other words,
does a property clause protect interests that are not recognised as property interests under
ordinary private law?

A clear judicial statement in favour of this position was given by the German
Constitutional Court in the ‘Groundwater Case’. The Court stated that the function of Article
14 of the Basic Law is ‘to secure for its holder a sphere of liberty in the economic sphere and
thereby enable him to lead a self-governing life’ (58 BverfGE 300, 1989, p. 251). It
concluded as follows:

The concept of property as guaranteed by the Constitution must be derived from the Constitution
itself. This concept of property in the constitutional sense cannot be derived from legal norms (ordi-
nary statutes) lower in rank than the Constitution, nor can the scope of the concrete property guar-
antee be determined on the basis of private law regulations.

Accordingly, the conception of property in the Civil Code does not exclusively determine
the scope of Article 14; both public and private considerations are relevant (58 BverfGE 300;
Kommers, 1989, p. 251; Van der Walt, 2003, pp. 151–7; Mostert, 2002, pp. 233–4). Just how
far each is relevant is a topic of continuing debate, but the key point is that Article 14 is seen
as something other than an additional support for the entitlements of the Civil Code.

In relation to the South African Constitution, André van der Walt has argued that the
emphasis on the values of open and democratic society based on human dignity, equality and
freedom should inform the interpretation of the property clause, including the meaning of
‘property’ in that clause. Accordingly, the clause should not be wholly dependent on private
property: ‘an important part of the function of the new constitutional order was to free land
and property distribution patterns from the shackles and restraints of apartheid, and actively
to promote the establishment and maintenance of a more just distribution of property and of
greater access to and security of tenure of land’ (Mostert, 2002, p. 69). For example, Van der
Walt argued that the Constitution provides an immediate guarantee for Africans whose
customary rights to occupation were extinguished by apartheid, by creating ‘a situation where
those rights could again be recognised, not only by way of new land reform legislation, but
also by simply giving those land rights the constitutional nod’ (Van der Walt, 1997, p. 58; see
also Michelman, 1981).

Courts in other jurisdictions have been more cautious. For example, courts generally reject
arguments that constitutional rights to property provide access to resources for minimum
subsistence, or to protect personal or communal identity, or to challenge laws that discrimi-
nate in respect of the capacity to acquire property. These functions, it seems, belong to other
fundamental rights. The right to property is often raised in cases involving these issues, but
usually by a property owner resisting a claim of access (Syndicat Northcrest v Amselem,
2004; Port of Elizabeth Municipality v Various Occupiers, 2005). In general, most courts
treat the right to property as a right to maintain existing property holdings, rather than a right
to have property.

A weaker version of the argument for the existence of a separate category of constitutional
property holds that constitutional law does not create new forms of property, but it can recog-
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nise existing rights as constitutional property even if not recognised as rights of property in
private law. For example, in many civilian jurisdictions, the interests of tenants are personal
contractual interests, and yet the European Court of Human Rights has been willing to protect
these interests under the Convention’s property clause (Iatridis v Greece, 1999). Indeed, this
is fairly typical: most courts treat contractual rights as a species of constitutional property.
More controversial is the position in relation to rights conferred by public bodies: are permits,
licences, and state benefits to be treated as constitutional property? In his article ‘The New
Property’, Charles Reich put forward one of the best-known arguments in support of consti-
tutionalisation (Reich, 1964). Reich observed that treating an interest as constitutional prop-
erty provides the holder with greater security, and hence courts should decide whether the
claimant has property by asking whether the claimant needs the security that the Constitution
would provide. He maintained that this was the case with social welfare benefits, state-
conferred licences, and other forms of government largesse. These interests are created under
ordinary legislation; in that sense, they are not brought to life by constitutional law. However,
constitutional law would provide judicial control over the legislature’s power to withdraw or
modify the interests (Reich, 1965).

While many courts have treated government benefits as property for the purposes of due
process or procedural guarantees, they have been wary of applying Reich’s argument in
takings cases (Van der Walt, 2003, p. 23; Allen, 2000, pp. 153–60; Tani, 2008). The Supreme
Court’s reasoning in Flemming v Nestor (1960) is typical. The Supreme Court took the view
that treating social welfare rights as property under the takings clause would limit the capac-
ity of the legislature to change welfare scheme in response to changing economic and social
conditions. That is, of course, precisely what Reich advocated, but courts have not been
persuaded.

3 TAKINGS OF PROPERTY AND ‘REGULATORY TAKINGS’

In many cases, it is clear that the individual holds ‘property’, but not whether there has been
a ‘taking of property’. Most constitutions work on the basis that a distinction can be made
between takings and other forms of interference. A formal expropriation of ownership for
public use is the clearest example of a taking; a prohibition on a narrow, specific use of prop-
erty that still allows most beneficial uses would be an example of the latter. This question is
important in all jurisdictions, but it is particularly important in the USA because an interfer-
ence with property requires compensation if, and only if, it is a taking (Eastern Enterprises v
Apfel, 1998). Other constitutional rules still apply to other interferences with property, with
due process and the rule of law being the most obvious examples. However, those other rules
do not necessarily require the state to provide compensation.

What types of regulation are regarded as takings? As a starting point, it is widely recog-
nised that regulations that permanently appropriate all of the economic benefits of ownership
should be treated as a taking, even if there is no formal acquisition of legal title (Lucas v South
Carolina Coastal Council, 1992; Sporrong and Lönnroth v Sweden, 1983; La Compagnie
Sucriere de Bel Ombre Ltee v The Government of Mauritius, 1995). There are specific excep-
tions made for public safety in cases such as the condemnation of dangerous property, but
normally the state does not seek to enjoy the same or similar benefits of ownership from the
property as the previous owner.
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Two situations give rise to the most controversial cases. The first occurs when regulations
leave the owner with legal title that still has some economic value; the second where the regu-
lations are aimed at something less compelling than a direct threat to public health. Plainly, such
cases require a balancing between public and private interests, but who should strike that
balance? There are two opposing positions. One view is that the constitution should give the
courts a broad power to decide each case by weighing any factors that the court thinks relevant,
in whatever manner it believes appropriate. The alternative is to limit judicial discretion, by
narrowly restricting the factors that a court may consider. For example, a constitution could
provide that any regulation that reduces the market value of property by more than 80% should
be treated as a taking. Or, it could state that any regulation that permanently limits the right to
exclude others from entering land is a taking.

The takings clause of the US Constitution, as written, appears to be an example of the second
approach. That is, the guarantee of ‘just compensation’ applies to every ‘taking’ of ‘private
property’ for a ‘public use’: it appears that compensation is always payable if there is a taking,
without any room for judicial balancing. There is a balance of interests, but the framers of the
Constitution have already determined how the balance should be struck in every case.

This does not mean, however, that the American courts have rejected balancing in takings
cases, as it has been introduced through the interpretation of ‘taking’ and ‘private property’. In
Pennsylvania Coal Co. v Mahon, Justice Holmes famously suggested that it is a question of
degree: ‘[t]he general rule at least is, that while property may be regulated to a certain extent, if
regulation goes too far it will be recognized as a taking’ (1922, p. 481; Fischel, 1995; Friedman,
1986). In Penn Central Transportation Company v New York City (1978, p. 124), the Supreme
Court stated that a takings analysis involves ‘essentially ad hoc, factual inquiries’. Some factors
would normally carry considerable weight, such as the economic impact of the regulation on the
owner, the extent of the interference with ‘investment-backed expectations’, the purpose of the
regulation, and whether there was a ‘physical invasion’ of the property.

The open-ended nature of Penn Central came under criticism from many scholars, who
argued that undermined certainty to an unacceptable extent (Radin, 1988; Rose-Ackerman,
1988; Poirier, 2002). The Supreme Court has sought greater certainty by stating that certain
types of cases do not involve the Penn Central test. So, for example, a regulation that deprives
the owner of all economically viable use of the property would constitute a taking (Lucas,
1992). There is also the ‘core rights’ doctrine, by which the deprivation of certain fundamental
rights associated with the property is a taking (Mossoff, 2003). In particular, the right to exclude
is ‘universally held to be a fundamental element of the property right’ (Kaiser Aetna v United
States, 1979, p. 179), and ‘one of the most treasured strands in the owner’s bundle of property
rights’ (Loretto v Teleprompter Manhattan CATV Corp., 1982, p. 435; see also Nollan v
California Coastal Commission, 1987, pp. 833–4). Accordingly, restrictions on the right to
exclude are prima facie takings, and in such cases, there is no need to engage in the ad hoc
balancing of Penn Central to determine whether compensation is required.

Some scholars argued that balancing should be rejected in virtually all cases. One of the best-
known proponents of this position is Richard Epstein, who argued, in Takings: Private Property
and the Power of Eminent Domain, that

No matter how the basic entitlements contained within the bundle of ownership rights are divided
and no matter how many times the division takes place, all of the pieces together, and each of them
individually, fall within the scope of the eminent domain clause. (Epstein, 1985)
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According to Epstein, any form of regulation that takes any right of property from the
holder should be regarded as a taking that required compensation. Exceptions should only be
made for regulations that fall within the scope of nuisance, as traditionally understood. As
Justice Scalia put it in Lucas v South Carolina Coastal Council, such regulations must do no
more than ‘duplicate the result that could have been achieved in the courts – by adjacent
landowners (or other uniquely affected persons) under the State’s law of private nuisance, or
by the State under its complementary power to abate nuisances … or otherwise’ (Lucas, 1992,
p. 1029).

The Epstein/Scalia approach has been subject to vigorous criticism (Grey, 1986; see
generally Radin, 1988 and Poirier, 2002). This is at least partly due to the limited view of the
role of the state that it supports. By allowing uncompensated regulation only in very narrow
circumstances, it would restrict the powers of the state to an extent not seen in most countries.
This is not a necessary consequence of the rejection of balancing: indeed, the adoption of
balancing under the European Convention on Human Rights (discussed below) had the effect
of expanding the protection for property (for a general discussion, see Stephen Gardbaum’s
discussion in Section 1 of his contribution to this volume). In any case, some scholars argue
that the Epstein/Scalia view ignores a stream of American property law that incorporates
ideas of social obligation (Underkuffler, 2004; Boyce, 2007). This view dominates the consti-
tutional law of Germany, and arguably it has strong historic foundations in American consti-
tutional law as well (Draeger, 2001; Alexander, 2003; Underkuffler, 2004). Others argue that
balancing tests are appropriate and workable, or at least that attempts to be precise are
unlikely to produce satisfactory results (Poirier, 2002). In any event, in Palazzolo v Rhode
Island (2001) and Tahoe-Sierra Preservation Council, Inc. v Tahoe Regional Planning
Agency (2002), the Supreme Court indicated that the Penn Central balancing test is still
applicable in some cases.

The position in civilian jurisdictions, and under the European Convention on Human
Rights, is quite different. To begin with, the civilian conception of property treats ownership
as an indivisible and exclusive interest, and expropriation is normally reserved for the taking
of ownership. Anything less, in formal terms, is regulation. Accordingly, the ‘core rights’
doctrine would not fit within this view, because the rights that collectively constitute owner-
ship are distinct from ownership itself. There may still be a requirement to compensate for
regulation, as these jurisdictions are more willing to accept the principle that regulation may
require compensation. Conceptually, regulation is distinct from taking, but as compensation
may be available for either, the distinction is not significant. For example, in Chassagnou v
France (1999), the European Court of Human Rights found that laws that required landown-
ers to allow hunters to enter their property did not amount to the European equivalent of a
taking. As there was a permanent restriction on the right to exclude others, an American court
would probably treat a similar regulation as a taking of property. That was not conclusive,
however, as the Court of Human Rights still found that the hunting laws infringed the right
to property as a violation of the balance that ought to be maintained between owners and the
state.

A number of common law jurisdictions have also rejected the American ‘core rights’
approach, and implicitly the more radical views of Epstein and Scalia. A leading example is
the judgment of the House of Lords in Belfast v O.D. Cars (1960), decided in relation to the
property clause of the Government of Ireland Act, 1920. The Act conferred lawmaking
powers on Northern Ireland, subject to the proviso that it did not have the power to ‘take any
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property without compensation’. In Belfast, it was argued that the denial of permission to
erect a building was a taking of property. Viscount Simonds rejected the argument that
Epstein would make over twenty years later, as he stated that:

anyone using the English language in its ordinary signification would ... agree that ‘property’ is a
word of very wide import, including intangible and tangible property. But he would surely deny that
any one of those rights which in the aggregate constituted ownership of property could itself and by
itself aptly be called ‘property’ and to come to the instant case, he would deny that the right to use
property in a particular way was itself property, and that the restriction or denial of that right by a
local authority was a ‘taking,’ ‘taking away’ or ‘taking over’ of ‘property’. (Belfast, 1960, p. 517)

The preference in most jurisdictions is for a balancing test, often in the form of the Penn
Central test. In some jurisdictions, constitutions explicitly require balancing: the Constitution
of South Africa is an example.5 In others, it has been developed through judicial interpreta-
tion. The jurisprudence of the European Court of Human Rights illustrates the strength of this
judicial preference for balancing, even in the face of a text that appears to exclude it. Indeed,
it was the expectation of at least some of the signatory governments that there would be no
judicial balancing. The right to property is as follows:

Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one shall
be deprived of his possessions except in the public interest and subject to the conditions provided for
by law and by the general principles of international law.

The preceding provisions shall not, however, in any way impair the right of a State to enforce such
laws as it deems necessary to control the use of property in accordance with the general interest or
to secure the payment of taxes or other contributions or penalties.

There is no reference to compensation, or indeed to any kind of substantive balancing
process. There is the reference to ‘general principles of international law’ in the second
sentence. This was intended to preserve the rule of customary law that states cannot expro-
priate the property of aliens without compensation, but it was not intended to apply to expro-
priation from nationals (Lithgow v United Kingdom, 1986). Nevertheless, in the seminal case
Sporrong and Lönnroth v Sweden (1982, para. 69), the Court stated that the first sentence of
the clause contains a general principle of substantive fairness. This principle requires the state
to maintain a ‘fair balance’ between ‘the demands of the general interest of the community
and the requirements of the protection of the individual’s fundamental rights’ in every case
involving an interference with property. This applies to both regulation and expropriation,
with the result that compensation may be payable for regulation, and is not necessarily
payable for expropriation. There is a strong argument that this is contrary to the intentions of
the signatories to the Convention, but it has not been challenged since Sporrong (Allen,
2010).

The takings-regulation issue raises a final point. Many regulations that adversely affect
one owner work to the advantage of another property holder. Some regulatory laws permit
one private party to acquire the property of another by compulsion. This raises issues of the
public use or interest behind the taking, which is discussed below, but even if that threshold
is passed, there is still the question of substantive requirements of fairness or compensation.
This creates the possibility that a right to property may have horizontal effect: in other words,
it does not merely work vertically, against the state, but possibly against other private
persons. Most states would treat the exercise of a delegated power of eminent domain as
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clearly within the scope of the property clause, but cases where property is taken under tradi-
tional private law are more difficult. Stephen Gardbaum addresses the idea of horizontality
from a general perspective in his chapter in this work; how it would arise in property is
suggested by the Constitutional Court’s comment in the Groundwater Case that the constitu-
tional conception of property is governed by values drawn from both public and private law.
Van der Walt’s argument suggests that the private law conceptions of property may also be
governed by public and private values. To some extent, this has already been acknowledged
in some jurisdictions. For example, the European Court of Human Rights has held that the
right to property applies to rules of adverse possession (J.A. Pye (Oxford) Ltd v The United
Kingdom, 2008) and the company law rules that enable a significant majority to acquire small
‘holdout’ shareholders in the event of takeover (Bramelid v Sweden, 1983).

4 PUBLIC INTEREST/USE IN TAKINGS

Constitutional property clauses normally provide that property may only be taken for a public
use or in the public interest. In most jurisdictions, courts tend to defer to the legislature and
executive on this issue. Even the taking of property for the use of a private person is permit-
ted, so long as some benefit will ultimately accrue to the public. Hence, until recently, both
the case law and legal literature on public use and interest has been quite sparse in compari-
son to the literature on property and takings.

The situation changed with Kelo v City of New London (2005). Kelo concerned a project
for redevelopment, which the local government supported as economically beneficial to the
larger community. However, the government did not acquire the land, but authorised a private
developer to acquire and develop the land, with a view to an ultimate resale to another private
owner. The owner argued that there was no public use, as required by the takings clause,
because the developer acted for private profit; any public benefit was too remote to support
the taking. However, by a 5–4 margin, the Supreme Court held that the taking was constitu-
tional.

Kelo provoked a massive debate in the United States, on a number of different fronts. The
delegation of eminent domain to allow one private person to acquire land from another is one
key issue. The wisdom of ‘economic regeneration’ through indirect or direct subsidy is
another. The case also raises questions about the fairness of displacing people from their
homes, especially as this kind of regeneration tends to hit people who are not well-off. These
issues arise in many countries, although the focus may be different (Azuela and Herrera,
2007). The Kelo debate is about property, but in many other jurisdictions, the focus falls on
different aspects. So, for example, in Europe, the law of state aids prevents many of the prac-
tices that have been the focus of criticism in the United States. In the United Kingdom, there
is nothing quite like the American ‘property rights’ movement, but then again, planning and
competition laws prevent local governments from deriving any real financial advantage, even
in the form of enhanced tax revenues, by assisting private development through cheap land
assembly (Allen, 2008). There are still issues regarding the desirability of redevelopment, but
they are not as charged with the Kelo concern that public power is being used for private
profit.

Similarly, the international debate on the security of the home raises many of the concerns
of Kelo, but without the focus on owners (Azuela and Herrera, 2007). For example, the scale
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of displacement caused by infrastructure and development projects in the developing world
is a growing issue. The concern is not limited to property owners. A leading legal example is
Residents of Joe Slovo Community Western Cape v Thubelisha Homes (2008), where the
Constitutional Court of South Africa held that a community of about 20,000 residents could
be evicted from public land scheduled for development. The case raises some of the issues of
the American debate, as the value of displacing a community in the name of improvement
was questioned. However, in Joe Slovo Community, the occupants were not homeowners, and
their constitutional case turned on the right to housing contained in section 26 of the
Constitution. The occupants did not succeed in stopping the evictions, but the Court did hold
that the evictions could proceed only on the condition that the government provide the resi-
dents with ‘adequate housing’, and that 70% of the new housing units be reserved for the
former residents.

From a comparative perspective, Kelo provides a reminder that the constitutionalisation of
property does not necessarily elevate the protection for property. However, the focus on the
right to property as the frame for the debate both raises similar issues while it also appears to
give a different focus. The ‘property rights’ movement is, as the name suggests, largely about
the treatment of property owners, rather than the market or about security of the home.

5 COMPENSATION IN TAKINGS CASES

Most constitutions explicitly guarantee compensation for takings, although they vary in the
degree of detail on valuation and manner of payment. Some simply promise ‘compensation’,6

or ‘just compensation’7 or ‘just terms’;8 others go into considerable detail about matters such
as the convertibility of the currency of payment and the speed of payment.9

In very general terms, there are two different approaches to compensation. The first holds
that the purpose of compensation is essentially indemnification: compensation should restore
the owner to their pre-taking position. William Blackstone famously asserted that, although
the legislature may compel the individual to sell property, it can only do so ‘by giving him a
full indemnification and equivalent for the injury thereby sustained’.10 Practical considera-
tions may make it impossible to achieve a perfect balance. For example, it may be impossi-
ble to measure all intangible or subjective gains and losses. If so, it may be legitimate to rely
on objective measures, and usually this is done by paying the market value of the property.
Hence, true indemnification is rarely achieved. However, the key point is that it would not be
legitimate to pay something less than the market value merely because the state is seeking to
save capital for other purposes. Similarly, the individual’s claim is based on ownership; it
would not be legitimate for the state to pay less than the market value because other facts
suggest that the individual was not morally deserving of full compensation.

The second holds that compensation should ensure that a fair or equitable balance is struck
between public and private interests. Payment of the market value of the property would
represent the fair or equitable balance, but there is discretion to pay something below the
market value in some circumstances. There is no guarantee of full compensation in all cases.
This might be expressed in terms of a social obligation inherent in property ownership, or
possibly in terms of the pressing need for large-scale programmes involving matters such as
economic restructuring, land reform or infrastructure development. Either way, full indemni-
fication would not be expected in every case.
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The most intense controversies over compensation have involved jurisdictions where the
legislature seeks to apply the balancing model, but the courts support the indemnification
model. For example, in the first twenty years after the adoption of the Constitution, the
Supreme Court of India steadfastly maintained that compensation must seek to restore the
property owner, or at least that compensation must provide a monetary equivalent for the lost
property. Parliament amended the right to property on several occasions, but to no avail. For
example, in R.C. Cooper v Union of India (1970), the Supreme Court held that the national-
isation of the banks would be unconstitutional if compensation did not reflect the value of all
the expropriated assets of the banks, including, in particular, the goodwill associated with
those assets. At the time, the property clause stated that:

No property shall be compulsorily acquired or requisitioned save for a public purpose and save by
authority of a law which provides for the compensation for the property so acquired or requisi-
tioned and either fixes the amount of compensation, or specifies the principles on which, and the
manner in which, the compensation is to be determined and given; and no such law shall be called
in question in any court on the ground that the compensation provided by that law is not
adequate.11

One might have thought that the wording was sufficiently broad to allow expropriation
without compensation for goodwill. There was no reference to market value, and the provi-
sion appears to be designed to give Parliament the discretion to set compensation as it saw fit.
Nevertheless, the Supreme Court held that ‘compensation’ would have little meaning if it did
not counter-balance the entire economic loss.

Ultimately, the conflict moved beyond property to the responsibility for the Constitution
itself, as the Court asserted that certain aspects of the property clause – including, apparently,
the principle of indemnification – were beyond constitutional amendment. The interpretive
issues were finally resolved in the fascinating case of Kesavananda Bharati v State of Kerala
(1973), where, by a narrow margin, the Court ultimately ruled that Parliament’s amending
powers did not include the power to abrogate fundamental rights. By an equally narrow
margin, it also ruled that the right to property was not a fundamental right. The Parliament
subsequently amended the Constitution so as to remove the right to property from the list of
fundamental rights (Dhavan, 1977, pp. 146–78; for recent developments, see Allen, 2007b
and Dilal, 2008).

The position of the Supreme Court of India mirrors that of courts in many other common
law jurisdictions. In the United States, the reference to ‘just’ compensation in the takings
clause might suggest that there is some room for balancing, but the dominant rule is for
market value compensation (Garnett, 2006). This is even true in Australia, where the
Constitution only requires the Commonwealth Parliament to acquire property on ‘just terms’.
In Nelungaloo Proprietary Limited v The Commonwealth (1943, p. 569), Dixon J. of the High
Court stated that ‘Unlike “compensation”, which connotes full money equivalence, “just
terms” are concerned with fairness’; however, in Georgiadis v Australian and Overseas
Telecommunications Corporation (1994, pp. 310–11), Brennan J., also of the High Court,
declared that ‘Unless it be shown that what is gained is full compensation for what is lost, the
terms cannot be found to be just’. It appears that departures from the indemnification princi-
ple must be clearly spelled out in the property clause.

One recent example is section 25(3) of the Constitution of South Africa, which was drafted
in the light of the Indian experience. It provides that:
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25(3) The amount of the compensation and the time and manner of payment must be just and equi-
table, reflecting an equitable balance between the public interest and the interests of those affected,
having regard to all relevant circumstances, including

a. the current use of the property;
b. the history of the acquisition and use of the property;
c. the market value of the property;
d. the extent of direct state investment and subsidy in the acquisition and beneficial capital

improvement of the property; and
e. the purpose of the expropriation.

Unlike the Indian Supreme Court, the Constitutional Court has been willing to allow
departures from the market standard (Van der Walt, 2005, 276–81). In Du Toit v Minister of
Transport (2005, para. 36), the Constitutional Court stated that section 25(3) does not give
market value ‘a central role’: ‘Viewed in the context of our social and political history, ques-
tions of expropriation and compensation are matters of acute socio-economic concern and
could not have been left to be determined solely by market forces’. It accepted that, in this
case, compensation for the extraction of gravel for road construction could fall well below the
market rate, on the basis that the public interest in developing infrastructure might be
impeded if full market value were payable.

Section 25 was also influenced by the German constitutional approach. Article 14(3) of the
German Basic Law requires compensation for expropriation, but also provides that ‘compen-
sation shall be determined by establishing an equitable balance between the public interest
and the interests of those affected’. The Constitutional Court has stated that the ‘equitable
balance’ would normally require market value compensation, but departures may be justified
in special circumstances:

An inflexible compensatory amount, which is related to the market value alone, is consequently
foreign to the Basic Law. It is also not correct that the person deprived of property always ‘must be
given a full equivalent for what has been taken’ by the compensatory amount. The legislator can
provide for full compensation or a compensatory amount less than that, according to the circum-
stances. (‘Hamburg Flood Control Case’, 1968, p. 24)

The German approach also appears to have influenced the European Court of Human
Rights. As explained above, the text of the Convention does not refer to compensation, but
the Court in Sporrong held that every interference with property must strike a fair balance
between the owner’s interests and the public and general interest. In James v United Kingdom
(1986, para. 36), the Court stated that the fair balance would normally require compensation
‘reasonably related to the value’ of the property. In practice, this is generally presumed to be
the full market value. However, the Court was careful to say that ‘Article 1 (P1-1) does not
… guarantee a right to full compensation in all circumstances, since legitimate objectives of
“public interest”, such as pursued in measures of economic reform or measures designed to
achieve greater social justice, may call for less than reimbursement of the full market value’.

James concerned tenancy reforms; other cases have involved the nationalisation of major
industries (Lithgow, 1986), tax reform (National & Provincial Building Society v United
Kingdom, 1997), transitional justice (Broniowski v Poland, 2004; Jahn v Germany, 2005) and
the protection of national heritage (Kozacioǧlu v Turkey, 2009). These cases involve
programmes that affect a large class of property owners. The primary concern appears not to
be with the affordability of programmes, as in Du Toit, but rather with equality of treatment
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with other affected owners. With isolated takings pursuant to small-scale programmes, only
market compensation would represent a reasonable sharing of the burdens. However, with
very large-scale programmes, the sharing of the burden may be fair without market value
compensation.

To date, the balancing approach has been invoked to justify compensation below the
market value. I have argued that the adoption of the market value standard under the
European Convention on Human Rights ‘seems to abandon the idea that human rights should
protect an area of personal choice, at least where the individual does not have the same
desires, preferences or plans for their property as the community at large’ (Allen, 2007a, 
p. 289). There may be some types of property that require additional connection, due to the
nature of the individual’s dependence on the asset. In the United States, the Kelo case raised
questions about the adequacy of compensation for the expropriation of a family home. In
practical terms, the costs of a forced move are likely to exceed the market value, and the indi-
vidual loss is likely to be much greater than in the case of more fungible property. There is a
movement in the United States to re-examine compensation principles for more personal
assets, especially the home. Whether it is successful, and whether similar developments occur
elsewhere, remains to be seen.

6 CLOSING OBSERVATIONS: THE COMPARABILITY OF TAKINGS
LAWS

One important issue, rarely explored by comparative lawyers, is the relationship between
international legal rules on takings and national constitutional law. International law includes
customary principles regarding a state’s right to protect its nationals and their property situ-
ated in other states. A multitude of bilateral and multilateral investment treaties add a further
layer of protection for foreign investment. These treaties usually include provisions on
takings and the regulation of property, with greater detail than customary law in relation to
dispute settlement procedures and substantive issues concerning the amount and method of
payment of compensation (Sornarajah, 2004). There is also the third category of international
rules on takings, found in human rights treaties.

The key issue is whether these laws are sufficiently similar in their substance to justify a
comparative analysis. They are certainly similar in their structure, as they deal with the legal-
ity and purpose of state action, and the amount of compensation that should be paid for prop-
erty. If comparative law is valuable, why not compare these structurally similar rules of
international law with each other, and with constitutional law? To some extent, I have already
assumed that comparisons can be made, as I have drawn examples from the case law on the
right to property in the European human rights system. However, as far as international law
is concerned, I have been selective: I have not, for example, drawn examples from interna-
tional investment law, although one might argue that they would be just as relevant. My
choice reflects my belief that states draft human rights treaties with objectives that are broadly
similar to the objectives of national constitutional law, but that they approach investment
treaties with different objectives in mind. With human rights and constitutional law, there is
a greater concern with individual autonomy for its own sake, than with the encouragement of
specific uses of property that may contribute to economic growth. Of course, the pursuit of
one objective may aid the achievement of the other, but it cannot be assumed that the two are
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equivalent. This view is certainly open to challenge (especially as I haven’t defended it in any
detail!), not least because it raises the problem of the ‘formalist trap’ that Gregory Alexander
identified. But it does raise an interesting question for comparative lawyers: often, it is what
we choose not to compare that is as important as what we choose to compare.

NOTES

1. This chapter is concerned with fundamental rights relating to takings of property, as opposed to fundamental
rights relating to other forms of interference.  Most constitutions that incorporate a takings clause also include
a broader due process guarantee.  The focus of the broader guarantee is usually procedural, although under
some constitutions there may be a substantive element.  The term ‘property’ may be used to define the scope
of both of these rights, but its meaning may vary across them.  See generally Van der Walt, 2003, pp. 1–39.

2. See e.g. Constitution of Australia, s. 51(xxxi); the Government of Ireland Act, 1920, s. 5; Constitution of
Malaysia, Article 13;  Constitution of South Africa, s. 25.

3. Constitution of Nigerian, s. 31(1) (as originally enacted).  
4. Article 31(2) of the Constitution of India (as originally enacted). 
5. Section 36.
6. See e.g. Article 14(3) of German Basic Law which requires ‘compensation’ for expropriation, and also states

that ‘Compensation shall reflect a fair balance between the public interest and the interests of those affected’. 
7. See e.g. the Fifth Amendment of the Constitution of the United States.
8. Australia, s. 51(xxxi).
9. See e.g. Hong Kong Basic Law, Article 110: ‘shall correspond to the real value of the property concerned at

the time and shall be freely convertible and paid without undue delay’. 
10. Blackstone Commentaries 135.   
11. Article 31(2); emphasis added.  The italicised words were added to the earlier version of Article 31(2) by the

Fourth Amendment.
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28. Socio-economic rights: has the promise of 
eradicating the divide between first and second
generation rights been fulfilled?
Dennis M. Davis

On 16 December 1966, the International Covenant on Economic Social and Cultural Rights
was adopted by the General Assembly of the United Nations.1 The preamble to this Covenant
proclaimed boldly that economic, social and cultural rights constituted a recognition that ‘in
accordance with the Universal Declaration of Human Rights, the ideal of free human beings
enjoying freedom from fear and want can only be achieved if conditions are created whereby
everyone may enjoy his economic, social and cultural rights as well as his civil and political
rights’.

The Covenant became part of international law upon its entry into force on 3 January 1976.
This ratification represented the possibility of a significant rupture of the traditional distinc-
tion between negative and positive rights or, using the phrase employed in the title to this
contribution, the distinction between first and second generation rights.

Traditionally civil and political rights were seen as the provision of defences of the indi-
vidual citizenship against excessive state control. But even these negative rights held positive
implications. As Henry Shue2 wrote, ‘the complete fulfilment of each kind of right involves
the performance of multiple kinds of duties’. In essence, every right, both negative and posi-
tive, contains three correlative duties, namely the duty to avoid depriving, the duty to protect
from deprivation and the duty to aid the deprived. For example, the right to adequate food
contains three duties, that is, the duty not to eliminate an individual’s only available means
of acquiring food, a duty to protect individuals against deprivation of their only available
means of subsistence and a duty to provide the food for those unable to do so themselves.
According to Shue, each socio-economic right created a correlative obligation of refraining
from interfering as well as a duty to perform specific positive action.3

As to the concern for autonomy at the foundation of civil and political rights guarantees,
Cecil Fabre has further argued that:

Just as autonomy powerfully justifies constitutional civil and political rights, it also justifies assign-
ing them social rights to decent income, education, housing and health care. Giving these resources
to people is important because without them they would be unable to develop the physical and
mental capacities necessary to become autonomous. If we are hungry, thirsty, cold, ill and illiterate,
if we constantly live under the threat of poverty, we cannot decide on a meaningful conception of
the good life, we cannot make long-term plans, in short we have very little control over our exis-
tence.4

It is possible to develop Fabre’s argument further in order to justify the recognition of
socio-economic rights, not only on the basis of dignity, but also on the principle of equality.5

Even if this analysis eschews a definitive vision of a good life, a society committed to a
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concept of equality should strive to create enabling conditions for all members thereof in
order to live a good life defined by their own perspectives. Thus, if a society recognises the
equal importance of the life of each citizen, it must strive to guarantee to each being the
necessary conditions for realising a life of some value.6

There is a further, related argument which contends that, by refusing to recognise second
generation rights, members of society will not take a constitution seriously as the fundamen-
tal law of that society. A document which offers nothing to satisfy a citizen’s most funda-
mental needs will invariably lack legitimacy.7 A right to vote while destitute, or a right to
freedom of speech while starving can hardly be considered to represent the exclusive
constituent elements of a legitimate constitutional system.

The traditional distinction within legal culture between a negative right and a second
generation, positive right, has proved to be far more resistant than the drafters of the Covenant
might have expected. The recognition of socio-economic rights in domestic jurisprudence
thus did not follow automatically upon the existence of the Covenant. Slowly, however, the
artificial distinction between the positive and the negative has been blurred, as constitutional
courts were confronted with the limitations of a strict negative rights jurisprudence.

For example, in 1972 the German Federal Constitutional Court held that the constitutional
right to a free choice of occupation imposed a clear obligation upon universities to demon-
strate that they had employed all available sources to maximise the number of places which
were available for students.8

Similarly, during the 1970s the Indian Supreme Court began to develop a range of social
rights drawn particularly from the expressly enshrined constitutional right to life by employ-
ing the Directive Principles of the Indian Constitution to expand the scope of the express
provision. Thus, in Bandhua Mukti Morcha v Union of India,9 the court interpreted the right
to life in an expansive manner so as to promote the right to individual dignity. The court held
that the right to life included adequate nutrition, clothing, shelter, facilities for reading, writ-
ing and expressing oneself in diverse forms, as well as the right to free movement and asso-
ciation with fellow human beings. This judgment followed upon a decision in which the
Indian Supreme Court ordered the municipality to fulfil its statutory duties to provide water,
sanitation and an adequate drainage system.10

By 1990 international jurisprudence had begin to evidence similar substance. General
Comment 3 to the Covenant on Economic, Social and Cultural Rights included the key point
that ‘while the full realisation that the relevant rights may be achieved progressively, steps
towards that goal must be taken within a reasonably short time after the Covenant’s entry into
force for the states concerned. Such steps should be deliberate, concrete and targeted as
clearly as possible towards meeting the obligations recognised in the Covenant’.11

As this approach became influential in national jurisprudence, it was unsurprising that
countries that witnessed dramatic democratic development during the 1990s, whether in Latin
America, Eastern Europe or South Africa, incorporated social and economic rights into their
constitutions and, whether expressly or by judicial law making, employed the approach set
out in General Comment 3. It should be noted, however, that at the turn of the 20th century
only first generation rights continue to enjoy universal appeal.12

The adoption in these constitutions of social and economic rights did not, however, meet
with unanimous approval. Cass Sunstein characterised their inclusion as ‘a large mistake,
possibly a disaster’.13 Sunstein contended that Eastern European countries in particular
should develop their constitutions principally to produce two things, namely ‘firm’ liberal
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rights, such as free speech, voting rights, protection against abuse of the criminal justice
system, religious liberty, protection from and the prevention of invidious discrimination,
property and contract rights and, further, that the preconditions for a market economy should
be guaranteed. Only in rare instances, where countries had market economies experiencing
real growth yet neglected the poor, could a constitutional order benefit from including posi-
tive guarantees of rights such as a right to decent medical care or adequate nourishment.14

Reduced to its essence, the objections to including social and economic rights in these
national constitutions rested on a question of the capacity of domestic courts to enforce these
rights.

For Frank Cross, the enforcement of social and economic rights was particularly prob-
lematic because of a manifest judicial incapacity to enforce social and economic rights, aris-
ing particularly, from the indeterminacy of these legal guarantees as, for example, the right
to minimally decent housing. Further, it is futile to rely on the judiciary to provide basic
welfare for the disadvantaged, if the potential breaches are unwilling to do so.15

These criticisms must now be interrogated through the prism of a burgeoning domestic
jurisprudence. The breath of the field imposes a necessary constraint on the range of that
which can be examined in a single chapter. To this end, the objections to social and economic
rights together with the judicial record over the past two decades will, for the purposes of this
chapter, be tested against developments, primarily in South Africa, India and, to a lesser
extent, Brazil.

1 THE SOUTH AFRICAN EXPERIENCE

The key social and economic rights which are protected in terms of the South African
Constitution16 are to be found in section 26(1) which entrenches the right of everyone ‘to
have access to adequate housing’ and section 27(1) which provides for the right of everyone

to have access to
(a) health care services, including reproductive healthcare;
(b) sufficient food and water; and
(c) social security including if they are unable to support themselves and their dependants appro-

priate social assistance.

Both sections qualify the right by the inclusion of a subsection which provides ‘the state
must take reasonable, legislative and other measures within its available resources to achieve
the progressive realisation of each of these rights’. In addition to these sections, the
Constitution entrenches social and economic rights for children, educational rights and social
and economic rights for detained persons, including sentenced prisoners.17

From the outset, strenuous objections, such as those attributed by Cross and Sunstein, were
raised about the inclusion of these rights. In its Certification Judgment, the Constitutional
Court put an end to this dispute concerning the inclusion of social and economic rights in the
constitution:

It is true that the inclusion for socio-economic rights may result in Courts making orders which have
direct implications for budgetary matters. However, even when a Court enforces civil and political
rights such as equality, freedom of speech and the right to a fair trial, the order it makes will often
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have such implications … In our view, it cannot be said that by including socio-economic rights
within a bill of rights, a task is conferred upon the Courts so different from that ordinarily conferred
upon them by a bill of rights that it results in a breach of the separation of powers.18

Within its first five years, the court began to set out a framework for a South African social
and economic rights jurisprudence, commencing with its key decision in Government of the
Republic of South Africa v Grootboom,19 In this case, Ms Irene Grooboom and some 899
squatters had been evicted from their informal homes which they had erected on private land
which had been earmarked for formal, low cost housing. Many of the litigants had applied for
subsidised low cost housing from the municipality and had been on the council waiting list
for many years.

The key question for decision was whether the measures already taken by the state to
realise the housing rights promised in terms of section 26 of the Constitution were reasonable.
In considering the appropriate test for reasonableness, the Constitutional Court considered
that it should not enquire ‘whether other more desirable favourable measures could have been
adopted or whether public money could have better spent’.20 Rather, the court accepted that
a measure of deference must be given to the legislature and, particularly the executive, to
implement a proper housing program. However, the court insisted that the concept of reason-
ableness meant more than the assessment of simple statistical progress. Evidence was
required to show that sufficient attention had been given to the needy and most vulnerable
within the community, for they had to be considered as the priority in the development of any
sensible and constitutionally valid housing policy.

In other words, those most desperately in need were the first group which the state was
required to consider in the implementation of its housing policy in order for such policy to
pass muster in terms of section 26 of the Constitution. Although invited to follow the
approach of the United Nations Committee on Economic Social and Cultural Rights that there
was at ‘the very least a minimum essential level for each of the rights’, the court concluded,
‘[i]t is not in any event necessary to decide whether it is appropriate for a Court to determine
in the first instance the minimum core of a right’.21

The critical importance of the decision in Grootboom was that the court adopted an admin-
istrative law model to the adjudication of socio-economic rights jurisprudence. The court
insisted that the impugned government programme be tested against the concept of reason-
ableness which, in essence, means that a policy is found to be reasonable, if those most
desperately in need, are afforded sufficient attention and, further, that the programme
involved the establishment and implementation by the state of a coherent, well-coordinated
and comprehensive programme directed towards the progressive realisation of the right; in
Grootboom, the right to adequate housing. However, in keeping with the administrative law
model, the court has held ‘the court considering reasonableness will not enquire whether
other more desirable or favourable measures could have been adopted or whether public
money could have been better spent … It is necessary to recognise that a wide range of possi-
ble measures could be adopted by the State to meet its obligations’.22

The court’s rejection of the ‘minimum core approach’ to sections 26 and 27 of the
Constitution in favour of the administrative model has been the subject of considerable criti-
cism, mainly because:

An enquiry into reasonableness does not place the vital interests of individuals at its core. Yet, it is
difficult to find adequate reasons for including socio-economic rights in the Constitution without
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recognising that they are designed to protect the fundamental interest of individuals in having access
to such essential goods as housing, food, and health care. Thus, the roots of the reasonableness
approach do not clearly correlate with the purpose for specifically including socio-economic rights
in the Constitution.23

Notwithstanding its narrow approach to the express social and economic rights enshrined
in the constitution, the Constitutional Court has, on occasion, adopted a more active approach.
This is best exemplified in its decision in Khosa v Minister of Social Development; Mahlaule
v Minister of Social Development.24 The case concerned the exclusion of permanent residents
in South Africa from various social grants which were payable to citizens in terms of legis-
lation which sought to deal with destitute citizens. The court held that a legislative exclusion
of permanent residents, equally in need of support, violated both the prohibition of unfair
discrimination in the Constitution and the right of everyone to have access to social assis-
tance, provided in section 27(1) (c) of the Constitution. As a remedy, the court read the cate-
gory of ‘permanent residents’ into the provisions of the statute governing the eligibility for
social grants. The court confirmed that the purpose of the right of access to social assistance
for those unable to support themselves and their dependants was to ensure that the basic
necessities of life were accessible to all. It could be viewed as an expression of a constitu-
tional commitment to the values of human dignity, freedom and equality.25 In this manner,
the court read the right of access ‘to social security on everyone’ to include permanent resi-
dents. Where the state had argued that the extension of social grants to permanent residents
would impose an extremely high financial burden on the state, the court carefully examined
the evidence placed before it by the state and concluded that the costs of including permanent
residents in the system would only entail a small portion of the total costs of social grants.

The same progressive instinct guided the court in the Modderklip case.26 In this case, the
lack of affordability was held not to be a justifiable defence to access to shelter and the court
refused to evict some 40 000 squatters, who had been illegally occupying private land, and
had built shelters on this land. The court held that the state’s failure to take reasonable steps
to assist the landowner to vindicate his private property and, at the same time, avoid the large-
scale social disruptions which would be caused by the eviction of 40 000 people, had raised
the real possibility of a widespread violation of the rule of law as enshrined constitutionally
in the right of access to courts.27 It further held that the progressive realisation of the rights
of access to housing or land for the homeless required ‘careful planning’, ‘fair procedures’
and ‘orderly and predictable processes’.

In a novel remedy, the court required the state to compensate the landowner for the occu-
pation of his property, thereby ensuring that the landowner’s ownership was protected with-
out evicting a large community of squatters until such time as alternative accommodation
could be so provided by the State. The decisions in Khosa and Modderklip illustrate that the
dominance of the reasonableness test did not prevent the court, on occasion, from vindicating
rights of citizens and permanent residents as promised in the Constitution. In this way, the
court imposed positive obligations upon the state to guarantee these rights.

A key question which has arisen, subsequent to the judgments in Khosa and Modderklip,
is whether the court would, almost a decade after Grootboom and in the light of these later
cases, reconsider its narrow administrative law model to the application of the provisions of
sections 26 and 27 of the Constitution. This question has now been answered in the case of
Mazibuko v City of Johannesburg.28
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An application was brought by residents of one of the poorest suburbs of Soweto, Phiri,
on behalf of all similarly placed residents. The applicants argued that the city’s imposition of
pre-payment water meters constituted an unfair means of economic regulation, aimed at
restricting poor Soweto residents’ water supply to an unreasonable free basic water quantity
of 25 litres per person per day. Households which refused to change to a pre-payment water
meter system were, as the only alternative, offered an outside tap with no connection to the
water-borne sewage system. The applicants maintained that the limited access to free water
and the institution of pre-paid meters which were the only means of applicants obtaining addi-
tional water was a policy in breach of section 27 of the Constitution.

The case was litigated through two courts before it reached the Constitutional Court. In the
judgments of both the High Court and the Supreme Court of Appeal, the concept of a mini-
mum standard for social and economic rights was accepted. Relying on the evidence of the
applicants’ expert, both courts accepted that a free supply of 25 litres of water per person per
day did not pass the required constitutional standard. Further, the imposition of pre-paid
meters, which would entail a cut-off of the water supply, unless the residents bought vouch-
ers to finance further water beyond the free amount of water granted by the city, was struck
down as constituting a discriminatory measure.

When the case was finally heard by the Constitutional Court, the court took the opportu-
nity to confirm its initial approach to social and economic rights. It rejected the applicants’
argument that the court should determine a quantity of water which would constitute a mini-
mum content for the section 27(1)(b) right; that is, an argument which would establish a mini-
mum core for social and economic rights. Based both upon its reading of the text and its
conception of the role of the judiciary in the adjudication of social and economic rights, the
court said the following:

It was not expected, nor could it have been, that the state would be able to furnish immediately with
all the basic necessities of life. Social and economic rights empower citizens to demand of the state
that it act reasonably and progressively to ensure that all enjoy the basic necessities of life. In so
doing, social and economic rights enables citizens to hold government to account for the manner in
which it seeks to pursue the achievement of social and economic rights.29

The court insisted that the concept of reasonableness places ‘context at the centre of the
enquiry and permits an assessment of context to determine whether a government program
was indeed reasonable’.30 Perhaps more significantly the court then went on to say:

It is institutionally inappropriate for a court to determine precisely what the achievement of any
particular social and economic right entails and what steps government should take to ensure the
progressive realisation of the right. This is a matter, in the first place, for the legislature and execu-
tive, the institutions of government best placed to investigate social conditions in the light of avail-
able budgets and to determine what targets are achievable in relation to social and economic rights.31

The court held that, if government does not take any steps to realise any of the social and
economic rights, the court would then require the government to so act. If government
measures are unreasonable, the court would similarly require that these policy measures be
reviewed to meet the standard of reasonableness. The court confirmed that its standard for
review would not have been met if government policy made no provision for those most
desperately in need. Further, if the government adopts a policy with unreasonable limitations
or exclusions from the benefits of the policy, the court may order these limitations or exclu-
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sions to be removed. Further, the obligation of the progressive realisation of the right imposes
a duty upon government continually to review its policies to ensure that the achievement of
the right is progressively realised.32

On this basis, the court found that the city’s water policy had passed constitutional
scrutiny. The free basic water allowance coupled with a further policy which granted indi-
gents further free water was not unreasonable. In relation to 80% of city households, the free
allowance was adequate, even on the basis of the applicant’s case. Further, the amount
provided by the city was based on a prescribed national standard for basic water supply. The
city had adopted a flexible policy to comply with and even expand upon the national stan-
dard. Initially, indigent households were not afforded a further, free water allocation but, by
December 2006, additional measures had been taken so that registered indigent households
would receive an additional four kilolitres of free water per month. Accordingly, ‘the record
makes plain that the city was continually reconsidering its policy and investigating ways to
ensure that the poorest inhabitants of the city gained access not only to water, but also to other
services, such as electricity, sanitation and refuge removal’.33

Applying its reasonableness test to the contents of the city’s water policy and the flexible
nature thereof, the court found that the city had progressively sought to increase access to
water for larger households who were prejudiced by the initial limit of free water. It had
continued to review its policy regularly and undertaken sophisticated research to ensure that
it met the needs of the poor who resided within the city limit.

For these reasons, the court held that the City had taken account of the poorest of the poor
and had attempted to ensure that the right to water would be realised progressively over time.
The judgment in Mazibuko has put an end to the debate about the use of the administrative
model for social and economic rights in South Africa. Almost a decade after Grootboom, it
appears that this approach is now entrenched in South African law.

2 INDIA

India has certain significant similarities to South Africa, most particularly, within this
context, a constitution which was intended to transform Indian society and a legal culture, to
a large extent, borrowed from its erstwhile colonial master, England. However, unlike South
Africa, the Indian Constitution distinguishes between enforceable fundamental rights and
non-enforceable Directive Principles of State Policy. While the preamble to the Indian
Constitution reflects a commitment to ensure that all its citizens enjoy ‘justice, social,
economic and political; liberty to afford, expression, belief, faith and worship and equality of
status and of opportunity’,34 the fundamental rights in the Constitution do not include
enforceable second generation rights. In Part IV of the Constitution, there appears a list of
Directive Principles of State Policy which correspond, significantly, to the provisions of the
International Covenant on Economic, Social and Cultural Rights,35 but which expressly are
not binding rights.

Initially, during its first two decades, the Indian Supreme Court did not recognise any of
the Directive Principles of State Policy as being legally enforceable.36 Twenty years after its
leading decision to this effect, in the so-called Fundamental Rights Case,37 the court changed
its approach and held that the fundamental rights in the Constitution and the Directive
Principles were complimentary, neither part being superior to the other.
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The manner in which the Indian courts have given social and economic substance to the
fundamental rights contained in the Constitution is best illustrated by the approach adopted
to article 21 of the Constitution. This section provides that no person shall be deprived of his
life or personal liberty except according to procedures established by law.

In Unni Krishanan v The State of Andhra Pradesh,38 the Supreme Court held that article
21 lay at the heart of the list of fundamental rights and that it was not merely a negative right.
As a result, the scope of article 21 was expanded, such that many of the Directive Principles
were now converted into enforceable fundamental rights. The expansion of article 21 can best
be seen in the decisions to provide for the maintenance and improvement of public health, the
provision of humane conditions in prison and the right to shelter and improvement of the
environment.

The expansion of article 21 began with an emphasis on the importance of due process.
Thus, in Olga Tellis v Mumbai Municipal Corporation,39 the Mumbai municipality sought to
evict pavement dwellers who had migrated from villages to the town and squatted on pave-
ments living in atrocious conditions. The municipality contended that no person had a legal
right to encroach on a footpath over which the public had a right of way. The pavement
dwellers relied on article 21 to prevent their eviction from the pavements, arguing that an
eviction would adversely affect their means of livelihood which could only be taken away or
limited after compliance with a fair and reasonable procedure. The court accepted that a right
to life guaranteed in terms of article 21 included the right to livelihood. It ruled that the evic-
tions of persons from a pavement or a slum not only resulted in a deprivation of shelter but
inevitably would lead to deprivation of a means of livelihood which would, in turn, result in
a deprivation of life, in as much as the pavement dwellers were employed in the vicinity of
their informal dwellings.40

After Olga Tellis, the court went further than relying upon a mere insistence of compli-
ance with proper procedures before rights could be limited. In Chameli Singh v State of Uttar
Pradesh,41 the court expanded the scope of article 21 to enshrine the right of shelter. In so
finding, the court said:

Shelter for a human being, therefore, is not a mere protection of his life and limb. It is a home where
he has opportunities to grow physically, mentally, intellectually and spiritually. The right to shelter,
therefore, includes adequate living space, safe and decent structure, clean and decent surroundings,
sufficient light, pure air and water, electricity, sanitation and other civic amenities like roads, etc. so
as to have easy access to his daily avocation.

The development of the Directive Principles, read together with article 21, has led in the
direction of the judicial enforcement of positive rights. This tendency was further confirmed
in Unni Krashana v State of Andhara Pradesh,42 in which the court imposed an obligation on
the state to provide educational facilities on the basis of the right to live, which included the
right to live with dignity. The rights that the courts have guaranteed by judicial interpretation
are

1. Every citizen has a right to free education until he/she completes the age of 14 years;
2. Beyond that age, the state’s obligation to provide education is subject to ‘limits of the

economic capacity and development’ of the state.

Perhaps the most important judicial intervention in the past decade concerned the right to
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food. In 2001 a massive drought hit a number of Indian states. Climatic conditions exacer-
bated the already parlous position of millions of Indians, living in extreme poverty and with-
out access to sufficient food. Notwithstanding widespread starvation, central government
appeared to possess excess food grain in storehouses which had not been disbursed to the
needy.

The agitation caused by this growing threat to life inspired public interest litigation in
which the Peoples Union for Civil Liberties approached the Supreme Court in April 2001 for
the enforcement of a constitutional right to food for thousands of families which were starv-
ing in certain Indian states.

The petition posed the question as to whether the right to life under article 21 of the
Constitution included the right to food and accordingly, whether the State was not under a
duty to provide the food, particularly in a situation of a drought, to those who were affected
thereby and were not in the financial position to acquire sufficient food.

In recognising the right to food, the court said:

In our opinion what is of utmost importance is to see that food is provided to the aged, infirmed,
disabled, destitute women, destitute men who are endangered by starvation, pregnant and lactating
women and destitute children especially in cases where they or members of their family do not have
sufficient funds to provide food for them. In cases of famine, there may be a shortage of food but
here the situation is that amongst plenty there is scarcity. Plenty of food is available but the distrib-
ution of the same amongst the very poor and the destitute is scarce and non existent leading to
malnourishment, starvation and other related problems.43

The court granted an interim order on 28 November 2001, in which it directed all state
governments and the Union of India effectively to enforce eight different food schemes
designed to prevent starvation among the poorest of the poor. In particular, the Supreme
Court directed state governments to ‘implement a mid-day meal scheme (MDMS) for provid-
ing every child and every Government and Government Assisted Primary Schools with a
prepared mid-day meal with a minimum content of 300 calories and 8–12 grams of protein
each day of school for a minimum of 200 days. Those schools providing dry rations instead
of cooked meals must within three months start providing cooked meals in all Government
and Government Aided Primary Schools in at least half the districts of the state (in order of
poverty) and must within a further period of three months extend the provision of cooked
meals to the remaining parts of the State’.44

From the beginning of the 2002 academic year, primary schools in a number of states
began to serve midday meals in compliance with the order. In a study of midday meals in
Rajasthan, it was found that the scheme did not merely provide nutrition to school children,
but resulted in a sharp increase in the enrolment of girls (36%) and the reduction in gender
bias in school enrolment. Furthermore, daily attendance of children in the schools also
increased and this change was attributed to the midday meals.45

3 BRAZIL

The Brazilian legal system differs considerably from those of both South Africa and India. It
has been described as a hybrid of the North American and continental European legal
systems.46 Accordingly, the system of judicial view is structurally different to those of the
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other two countries examined in this chapter. It combines a concrete formal review of a kind
examined earlier in this chapter, together with a continental European abstract form of
review.

Of significance for this chapter is the constitutional provision in the Brazilian Constitution
of healthcare which is enshrined as a right of all and hence a duty imposed upon the state.47

The Supreme Court has given content to the right to health and medical care by a judicial
emphasis upon the constitutional right to life. In a case brought by an indigent woman suffer-
ing with HIV/AIDS, the court held that the right to life was ‘a constitutional consequence
inalienable from the right to life’. The court further held that ‘the subjective public right to
health represents an inalienable legal prerogative’. Accordingly, the state was responsible for
the formulation and implementation of policies aimed at ensuring that there was universal and
equal access for all persons to medical treatment, including for those suffering with
HIV/AIDS, access to pharmaceutical, medical and hospital assistance.48

In a number of further decisions, the Superior Court of Justice has established that the right
to health is a duty imposed upon the state which ‘must ensure those in need not just any form
of treatment but the most suitable and effective treatment capable of providing the patient
with the greatest dignity and least amount of suffering’. Thus the medicine that is most effec-
tive and suitable for treatment must always be provided, even though it may not be prescribed
in terms of the policy of a Ministry of Health.49

Notwithstanding the assertion of the states’ obligation to guarantee a right to health, the
justiciability of social rights has been qualified by the importance that must be given to
budgetary resources. Thus, the Superior Court of Justice has found that, in terms of the
Brazilian Constitution, ‘no agency of authority can take on expenses without proper budget
forecasting. Government agencies are bound by the allocation assigned in the budget for
expenditure, whatever the nature, under penalty of committing misappropriation’.50

Significantly, within the context of this approach, the cases which have been most success-
fully litigated are individual claims as opposed to class actions, the strategy being that the
courts are more likely to reject wide-ranging applications.

This development, however, should not be underestimated. As Hoffmann and Bentes51

note:

It is here that citizens have found formal remedies to inefficiencies of the health and education
system and they have started using these remedies at a breathtaking rate. This of course testifies to
an overall increase in rights consciousness and litigiousness and thus to a greater de facto account-
ability of public health and education authorities. Indeed, the fact that judicial actors are playing an
increasing role in the administration of health and education policies has led to a slow but percepti-
ble change in attitudes and practices of public administrators, more oriented towards preventing liti-
gation in the first place by generating effective outputs.

4 CONCLUSION

The essential difficulty confronting advocates who wish to enforce social and economic
rights by imposing direct obligations upon the state in terms of the express wording of the
relevant clause is that there are a multitude of ways of realising these rights. Further, a deci-
sion to enforce socio-economic rights is one of great distributive complexity. This informs
the argument, by scholars such as Sunstein, that in most cases, constitutional drafters should
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in fact avoid including such rights in national constitutions. As this review illustrates,
however, these problems have not proved to be insurmountable obstacles. The courts in all
three countries in this study have been careful not to encroach upon the budgetary preroga-
tive of the legislature and the executive. To a large degree, the courts have employed a nega-
tive conception of rights to engage with entrenched socio-economic rights. In this way, they
have imposed positive obligations upon the state, not by an innovative application of positive
rights jurisprudence, but by utilising a legal culture with which they were familiar in order to
fuse the negative and the positive. In this way, they have used their experience of enforcing
negative rights to refrain from interfering with the government’s rational and honest
programme for realising social and economic rights. Only where there has been an absence
of evidence which provides a plausible justification for either a programme or the absence
thereof, have courts imposed duties upon the state. The jurisprudence analysed in this review
indicates that courts have interfered to vindicate a constitutionally entrenched social or
economic right, upon an absence of plausible evidential justification for government conduct.

The South African precedent is particularly illustrative. The court has eschewed the
jurisprudence of a minimum core of rights, refusing therefore to set the exact requirements
with which the state must comply. The court has instead employed the test of reasonableness,
sourced in the familiar terrain of administrative law, to ensure that the state remains account-
able to its citizens for the fulfilment of the enshrined social and economic rights, without
encroaching on the policy prerogatives of the legislature and executive and, further, by being
careful not to engage excessively in polycentric tasks, the consequences of which courts
cannot possibly predict from the evidence provided by the parties. These limitations notwith-
standing, the advent of social and economic rights has allowed citizens and residents to
participate more effectively in those decisions which determine their lives and define,
promote or constrain their own life goals. In this way, a legal culture predicated upon nega-
tive rights has also been, at least, partially transformed.

It may be argued that the story as set out in this chapter supports the approach that socio-
economic rights are enforced so weakly by courts that the argument in favour of their inclu-
sion cannot be justified; that is, little tangible benefit is obtained by the citizenry. However, the
record reviewed indicates that these rights have potential to, at least, partially, transform a
conservative legal culture. Judges become more responsive to the needs of the poor in the
context of inaction or inadequate action from the state. Courts have thus given orders which
reduce the effect of starvation, promote the rights of HIV/AIDS patients to obtain the neces-
sary medication and, further, not only have protected the homeless from arbitrary eviction
from shelter and informal housing but have compelled the state to take clear steps to ensure
that permanent and viable housing structures should be made available to those most in need.
Significantly, these achievements have taken place without an overreaching which encroaches
unreasonably on the democratically sourced prerogative of other arms of state. Law may not
transform a society if vibrant politics is absent, but it can temper injustice and help destabilise
existing social and economic patterns which reproduce poverty and powerlessness.
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29. Comparative constitutional law and the challenges of
terrorism law
Kent Roach

1 INTRODUCTION

Terrorism has been a main preoccupation for governments and courts since the terrorist
attacks of September 11, 2001 (henceforth 9/11). The response of governments, legislatures,
courts and international institutions to 9/11 provides a kind of horrible natural experiment of
comparative constitutional law and scholarship in action. Book-length studies are starting to
appear which examine on a comparative basis common constitutional themes in counter-
terrorism law such as the limitation of rights (Sottiaux, 2008; Donohue, 2008) and the fate of
non-discrimination norms (Moeckli, 2008). Comparative constitutional law as applied to
terrorism is becoming an innovative, wide-ranging and challenging field.

Some of the most prominent scholarship has stressed that courts have generally deferred
to the executive and legislative branches of government in circumstances of real or appre-
hended emergency such as those caused by terrorism. Building on this historical record, some
scholarship has argued that courts should, for reasons of democratic legitimacy and institu-
tional competence, defer to governments (Posner, 2006; Posner and Vermeule, 2007). In
order to preserve the law from distortions caused by the exigencies of terrorism, others
suggest that courts should avoid confrontations with governments and that governments
should be allowed to act in an extra-legal manner (Tushnet, 2003; Gross, 2003). Some have
even predicted that 9/11 would demonstrate the ‘futility’ of relying on a bill of rights enforced
by courts (Ewing, 2004; Ewing and Tham, 2008), while others have stressed the ‘limits on
the judiciary’ (Donohue, 2008: 20).

Despite such arguments, courts have not been particularly deferential in the post-9/11 era.
For example, they have found major parts of American, British, Canadian and Indonesian
anti-terrorism laws to be unconstitutional (Roach, 2004, 2009).The reasons for this increased
judicial activism are speculative but intriguing. They may relate to the nature of ‘weak form’
(Tushnet, 2008a) or dialogic (Roach, 2001a) forms of judicial review, proportionality analy-
sis (Beatty, 2005) and the migration of constitutional ideas (Choudhry, 2006), including ‘anti-
constitutional ideas’ that may come from the United Nations Security Council (Scheppele,
2006). Some democracies, most notably Australia and India, lie outside of the pattern of
increased judicial activism. This raises issues such as the importance of bills of rights
(Williams, 2005) and the role of support structures (Epp, 1998) in encouraging judicial
activism.

The legislative and executive responses to judicial activism in the counter-terrorism field
also provide an important case study in the dialogue or interaction that occurs between courts
and governments. Have constitutional norms done better in situations where courts are
relieved of the burden of finality and does the dialogic nature of much modern judicial review
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help explain the surprising amount of post-9/11 judicial activism even in countries such as the
United States not normally associated with dialogic review? (Roach, 2009). In contrast, have
robust legislative and executive responses to courts marginalized constitutional norms so that
the courts have emerged as only an ‘irritant’ to the repressive policies taken by governments
and legislatures (Ewing and Tham, 2008; Resnik, 2010). By enforcing norms of legality and
democratic authorization, have courts helped bring secret counter-terrorism activities into
light and required wider legislative and democratic debate of such measures consistent with
the idea that courts are well-suited to provoke democratic dialogue (Dyzenhaus, 2006)? In
contrast, have courts imposed an elite and complex professional discourse on anti-terrorism
laws that could be better resisted by popular constitutionalism (Tushnet, 1999) as manifested
by grassroots protests against the American Patriot Act (Sidel, 2004)?

The terrorism context is also of interest because it underlines the transnational nature of
much contemporary constitutional law. The counter-majoritarian difficulty identified by
Bickel (1986: 16) remained at the heart of late 20th century constitutional law scholarship,
but it focused exclusively on domestic courts and domestic legislatures. This difficulty has
taken on a new dimension as the United Nations Security Council has emerged as a world
legislator through Security Council Resolutions 1267 and 1373 and its critical role in compil-
ing lists of terrorists (Scheppele, 2006). In a number of venues including the European Court
of Justice, the new United Kingdom Supreme Court and the Federal Court of Canada, the list-
ing of individuals said by the Security Council to be associated with al Qaeda or the Taliban
have come under domestic constitutional challenge. The results of these cases fit into a new
pattern of increased judicial activism in the face of anti-terrorism efforts. These cases,
however, have the important twist that the activism responds to international as opposed to
domestic mandates. Such engagements between domestic constitutional law and international
law raise important questions about the potential pitfalls of continued dualism, which gives
domestic constitutional regimes autonomy from international law (Meyers, 2008; Forcese and
Roach, forthcoming).This autonomy can be used to allow domestic regimes to depart from
international human rights norms, as the Canadian Supreme Court did when it contemplated
exceptional circumstances that would allow deportation to torture (Suresh v Canada [2002]
1 SCR 3). But the same autonomy has been used in the more recent cases to nullify the
domestic implementation of a UN intergovernmental and largely secret process for the list-
ing of terrorists that has justly been labeled Kafkaesque (Abdelrazik v Canada 2009 FC 580
at para 53). These cases reveal the potential for overlapping and potentially clashing consti-
tutionalisms at the international, regional and domestic levels. The international and transna-
tional nature of the terrorism context may provide hints about how comparative constitutional
law and its scholarship will likely evolve in the future.

Finally, the terrorism context provides an interesting case study about how legislatures and
executives will interpret the constitution. Before 9/11, a number of commentators argued
against the idea that courts should have an interpretative monopoly on the meaning of the
constitution (Tushnet, 1999; Waldron, 1999). What does the post-9/11 experience with exec-
utive and legislative interpretations of the constitution demonstrate about the comparative
ability of courts, governments and legislatures to interpret the constitution? Do the infamous
American torture memos reveal the danger of self-interested constitutional interpretation? Or
in contrast do they confirm the self-disciplining and self-correcting nature of the relevant
interpretative community? How have legislatures and legislative committees performed in
interpreting the constitution under the stresses of terrorism? Have they acted reasonably or
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have they disregarded rights and scapegoated unpopular minorities? More generally, how can
constitutional norms be made meaningful with respect to the often secret counter-terrorism
activities of the state and what does this indicate about possible evolution of the separation of
powers (Dyzenhaus, 2006). Here again, the transnational context of counter-terrorism
provides an important challenge to traditional and exclusively domestic understandings of
constitutionalism.

2 TERRORISM AND THE OLD COUNTER-MAJORITARIAN
DIFFICULTY

Much post-9/11 American constitutional scholarship stressed the case for judicial deference
towards executive and legislative efforts to respond to emergencies such as that produced by
the 9/11 attacks on the United States. This scholarship builds on a long tradition of academic
debate about what Alexander Bickel famously coined the ‘counter-majoritarian difficulty’
(Bickel, 1986: 16) of an unelected court invalidating the actions of elected branches of
government. Perhaps the most sophisticated and sustained case for judicial deference towards
the counter-terrorism efforts of government was made by Eric Posner and Adrian Vermeule,
who demonstrated that the pre-9/11 record in the United States reveals that courts have
normally deferred to the executive and the legislature, especially in the midst of an emer-
gency (Posner and Vermeule, 2007). They argue that courts should defer because they are
institutionally incapable of appreciating the magnitude of the security threat, in part because
they will not have access to secret intelligence. In their view, governments must make ‘trade-
offs’ between liberty and security, ‘policy should become less libertarian during emergencies
and courts should stay out of the way’ (ibid: 158). Similar points were made by Judge Richard
Posner in his popular book 2006 Not a Suicide Pact. Judge Posner added to these arguments
some support for an ‘extralegal approach’ which would allow the executive to respond
robustly to emergencies ‘by paying the political price of breaking the law’ (Posner, 2006:
154–5).

The idea that the courts would not be an effective response to overreactions by the state to
terrorism was also stressed by critical scholars on the left. Both Mark Tushnet (2003) and
Oren Gross (2003; Chapter 19, this volume) argued for an extra-legal approach in large part
to avoid damaging precedents such as the United States Supreme Court’s Korematsu decision
upholding the wartime internment of Japanese-Americans. Even traditionally liberal
American scholars such as Cass Sunstein, Alan Dershowitz and Bruce Ackerman did not
advocate for or rely on judicial defense of civil liberties in the wake of 9/11. Sunstein (2004)
argued that judicial minimalism was especially warranted in the national security context.
Ackerman (2004) accepted temporary internment as an attempt to restore public confidence
after a second attack and stressed the role of Congress in providing safeguards. Dershowitz
(2002) accepted the need to balance security for liberty to the point of contemplating torture
warrants. With some exceptions (Cole, 2003; Sidel, 2004), elite American post-9/11 scholar-
ship expected or counseled extensive judicial deference to governmental attempts to prevent
terrorism.

The idea that courts would defer to governmental responses to 9/11 was not limited to the
United States. In Canada and the United Kingdom, scholars did not initially hold out much
hope that courts would resist anti-terrorism measures. Some stressed that post-9/11 legisla-
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tive measures were shrewdly crafted with the minimum standards of the constitution in mind
(Roach, 2001b). Others argued that the tradition of judicial deference to the executive in times
of emergency would demonstrate the ‘futility’ of relying on court-enforced bills of rights
(Ewing, 2004). Immediately after 9/11, the House of Lords deferred to an executive decision
to deport a Pakistani-born Imam because he was alleged to have been involved in foreign
terrorism even though a specialized tribunal with access to secret information had found that
the Imam’s continued presence did not constitute a threat to national security. Lord Hoffmann
concluded the decision with a famous postscript that made the case for judicial deference by
arguing that the executive ‘has access to special information and expertise’ in national secu-
rity matters and more democratic legitimacy than the courts. ‘If the people are to accept the
consequences of such decisions, they must be made by persons whom the people have elected
and whom they can remove’ (Secretary of State v Rehman [2001] UKHL 47 at para 62). Such
arguments, combined with the tenor of much influential scholarship, suggested that courts
would defer to most post-9/11 counter-terrorism efforts. As will be seen, however, there has
been a surprising amount of post-9/11 judicial activism.

3 THE NEW JUDICIAL ACTIVISM TOWARDS THE
GOVERNMENT’S COUNTER-TERRORISM EFFORTS

Rehman was an administrative law case and it was not decided under the quasi-constitutional
bill of rights, the Human Rights Act, 1998. The British government was soundly rebuffed by
the House of Lords when it attempted to defend post-9/11 legislation derogating from the
European Convention to allow indeterminate detention of non-citizens suspected of terrorism
on the basis of the philosophy that an ‘undemocratic’ judiciary should defer to the elected
government as articulated by Lord Hoffmann in Rehman. Accepting that there was a valid
emergency, the House of Lords nevertheless held that the government had acted dispropor-
tionately and in violation of the equality rights of non-citizens. In the lead judgment, Lord
Bingham did not accept the distinction that the Attorney General ‘drew between democratic
institutions and the courts. It is of course true that the judges in this country are not elected and
are not answerable to Parliament … But the function of independent judges charged to inter-
pret and apply the law is universally recognised as a cardinal feature of the modern demo-
cratic state, a cornerstone of the rule of law itself’ (A (F.C.) v Secretary of State [2004] UKHL
56 at para 42 ). Even Lord Hoffmann had a change of heart and went farther than the majority
in also finding that the courts should not defer to the legislature’s declaration of an emergency.

The House of Lords decision in this case drew on a number of strands in contemporary
constitutional law. With reference to jurisprudence from the European Court of Human
Rights as well as from the American and Canadian Supreme Courts, the Law Lords stressed
that indeterminate detention of certain non-citizens suspected of involvement with terrorism
was not a rational or proportionate response to pressing concerns about terrorism. These
concerns were also subsequently validated by the European Court of Human Rights which
affirmed the decision (A. v United Kingdom, 2009). The Court also stressed the equality rights
of the non-citizens who would be subject to such a detention regime. Finally, the Court
invoked the concept of ‘democratic dialogue’ (A (F.C.) v Secretary of State [2004] UKHL 56:
para 42) and its remedy was a declaration of incompatibility. It was up to the elected govern-
ment to decide how to respond to the decision.
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Consistent with the thesis that weak forms of judicial review can produce the same effects
as those based on traditional notions of judicial supremacy (Tushnet, 2008a), but also with an
eye to the prospects of losing on further appeal in the European Court of Human Rights, the
British government repealed detention without trial in response to the 2004 decision. In its
place, the government enacted a new system that allowed control orders amounting to house
arrest to be applied to citizens and non-citizens alike who were reasonably suspected of
involvement with terrorism. The new legislation reflected the structure of the European
Convention by providing for both control orders that derogated from the Convention and
control orders that did not. So far, the government has only issued control orders that it claims
do not derogate from rights. Although fewer than 50 control orders have been issued, they
have been the subject of multiple decisions by the House of Lords and the European Court of
Human Rights, many stressing the need to disclose more of the secret information held by the
government in order to allow the detainees fairly to contest the control orders (A v United
Kingdom, Secretary of State v AF 2009 UKHL 28). At the same time, the British government
has not repealed control orders raising concerns that the court decisions may have helped
legitimate elaborate and intensive regimes of preventive detention without trial (Ewing and
Tham, 2008). At the same time, other scholars defend court decisions applying constitutional
norms of legality, fairness, equality and proportionality as an important restraint on the most
visible and controversial forms of the government’s counter-terrorism policy (Dyzenhaus,
1996).

The United States Supreme Court has also asserted its role in supervising the detention of
persons held at Guantanamo. In Rasul v Bush 542 US 466 (2004), it rejected the Bush admin-
istration’s claims that habeas corpus and other forms of judicial review would not apply to
the detention. Congress responded with legislation stripping courts of their habeas jurisdic-
tion and devising a regime of truncated fair trial rights. In Hamdan v Rumsfeld 548 US 557
(2006), the Court refused to apply the jurisdiction-stripping provisions retroactively and
concluded that the truncated process at Guantanamo designed to protect intelligence from
disclosure violated both the Uniform Code of Military Justice and Common Article 3 of the
Geneva Convention. This decision, like the House of Lords 2004 decision discussed above,
is also consistent with the idea that constitutional courts are looking to international and
transnational sources of law for inspiration and are prepared to take a bolder stance in situa-
tions where they are confident that their decisions need not be the final word. Congress
responded to this decision with new legislation that clearly stripped habeas corpus jurisdic-
tion in a retroactive fashion. In a 5:4 decision in Boumediene v Bush 128 S.Ct. 229 (2008),
however, the Court finally asserted habeas corpus jurisdiction as a constitutional necessity,
finding that the government had not satisfied the provisions in the American constitution for
derogating from habeas corpus when required for public safety in times of rebellion or inva-
sion.

The American Guantanamo decisions, combined with the British indeterminate detention
and control order decisions, provide a fundamental challenge to the thesis advanced by
Posner and Vermeule that courts should continue their traditional practices of deferring to the
government on the proper response to terrorism. They signal increased judicial confidence in
applying proportionality and equality norms to the state’s security activities and an increased
engagement between domestic constitutional norms and international sources of law. At the
same time, all of these decisions deliberately left governments ample room to respond to the
ruling of the courts and the American government even under the new Obama administration
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has not abandoned trial by military commissions and even detention without trial at
Guantanamo. Although some American scholars argue that the courts have excessively inter-
fered with the government’s conduct of the war on terrorism (Posner, 2008), others suggest that
the courts have done too little and only acted on narrow procedural margins (Martinez, 2008).

Judicial activism towards counter-terrorism measures has not been limited to Britain and
the United States. The Supreme Court of Canada in the 2002 decision in Suresh v Canada
[2002] 1 SCR 1 held that it would violate the Canadian Charter of Rights and Freedom to
deport a suspected terrorist to a substantial risk of torture. The Court recognized the invio-
lable nature of the right not to be tortured under international law, but also opened the disturb-
ing possibility that deportation to torture could be justified under domestic law in undefined
‘exceptional circumstances’. This case reflects a continued dualism (Roach, 2005) that
divides domestic and international law. The dualism in Suresh was used to justify possible
domestic departures from international human rights standards, though no Canadian court has
yet actually used the exception to allow deportation to torture. As will be seen below in cases
involving domestic challenges to UN terrorist lists, dualism can also be used to impose
domestic constitutional restraint on international crime control measures and targeted sanc-
tions (Meyers, 2008).

In subsequent cases, the Canadian Supreme Court also held that immigration law proce-
dures used to indeterminately detain non-citizens suspected of terrorism violated the consti-
tution because they did not provide for adversarial challenge to the secret
intelligence/evidence that the government submitted to the judge to justify the detention. The
Court suspended its declaration of invalidity for 12 months to give the government time to
respond (Charkoaui v Canada [2007] 1 SCR 350). The government’s response was largely
patterned after the British regime, which allows special advocates, or security cleared
lawyers, to act on behalf of the detainees and to see secret information, but not to consult with
the detainee after they have seen the secret evidence. The Canadian response demonstrates
both the transnational nature of counter-terrorism law and the role that both proportionality
analysis and dialogue can play in the Court’s decision (Roach, 2009). At the same time, it is
vulnerable to the critique that the Court has only nibbled at the margins of repressive measure
and may have legitimated an unjust procedure of detention with trial (ibid, Ewing and Tham,
2008).

The Indonesia Supreme Court invalidated an attempt to apply emergency anti-terrorism
law retroactively to the Bali bombers. The Court was divided 5:4, but the majority stressed
both the international and domestic status of the prohibition on retroactive criminal offences.
This decision played both to international norms and domestic debate about accountability for
Suharto era abuses (Clarke, 2003). Despite this ruling, other parts of the law remain valid and
some of the bombers have been convicted and executed under the ordinary criminal law. As
in other parts of the world, constitutional decisions by the courts invalidated parts of terror-
ism laws, but were not necessarily the final word and did not stop other counter-terrorism
activities.

Regional studies have a potential to isolate those constitutional features in somewhat simi-
lar states facing similar terrorist threats that may explain divergent responses to terrorism. For
example, the Indonesian experience, which included democratic resistance to an initial draft
terrorism law (Roach, 2004), can usefully be contrasted with that of the neighboring states of
Singapore and Malaysia. In both countries, judicial decisions in the late 1980s that asserted the
right of the judiciary to determine whether indeterminate detention was objectively justified
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were overturned by constitutional amendments that enshrined a subjective test requiring the
judiciary to be more deferential to the executive (Hor, 2002; Lee, 2002). In Singapore and
Malaysia, the constitution attempted to preclude more active judicial involvement by
entrenching judicial deference to the executive’s subjective views about the terrorist threat
and repealing activist judicial decisions made in the late 1980s under the Internal Security
Acts of both countries (ibid). In contrast, the Indonesian Constitution, especially after amend-
ments made after the Suharto era, seemed to invite judicial activism. Other regional studies
focusing on similarities and differences between responses to terrorism would also be help-
ful. For example, to what degree do countries in Europe converge and diverge in their
response to terrorism? Can the convergences be explained by the effects of various forms of
European Union guidance? Can the divergences be explained by the effects of different expe-
riences with terrorism and/or different constitutional traditions and cultures? There is also a
need to study regional responses in Africa, Asia and South America, regions which are often
neglected in comparative work.

4 CONTINUED JUDICIAL DEFERENCE TO THE STATE’S 
ANTI-TERRORISM EFFORTS

Not all courts have invalidated counter-terrorism legislation when challenged. One of the
great strengths of comparative constitutional scholarship is its ability to employ natural
experiments to test the conditions that support various constitutional developments. One of
the weaknesses in comparative constitutional law scholarship is that it too often focuses on
advanced democracies and does not make enough use of natural experiments between coun-
tries with divergent conditions and histories.

The Indian Supreme Court upheld 2002 anti-terrorism legislation in a challenge brought
by the People’s Union for Civil Liberties (People’s Union for Civil Liberties v India 2004 9
SCC 580). The Court stressed the importance of the objective of countering terrorism and the
financing of terrorism including international support for such measures. The Court’s ruling
was affected by the global nature of the challenge to the entire law and the Court left some
room for subsequent courts to find violations in specific cases. This raises the issue of how
the support structure for constitutional litigation may affect the substance of constitutional
rulings (Epp, 1998). The Indian Supreme Court also departed from the established nature of
proportionality analysis by not emphasizing the question of whether the important objective
of preventing terrorism could be accomplished by less restrictive means (Beatty, 2005;
Roach, 2009). This question was particularly relevant with respect to provisions in the law
that could facilitate torture by allowing police officers to take confessions as opposed to judi-
cial officials. In any event, the government made a subsequent political decision to repeal the
law, again underlining that courts often do not have the final word, especially with respect to
politically salient issues such as terrorism.

Another understudied aspect of comparative constitutional law is the interaction between
federalism and rights protection. The Indian Supreme Court in the above case held that the
central government had jurisdiction to enact the terrorism law because of the transnational
character of modern terrorism. The Australian High Court reached a similar conclusion when
it held that the central government was justified in enacting a control order regime similar to
that enacted in Britain (Thomas v Mowbry 2007 HCA 33). State counter-terrorism measures
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in Australia, India and the United States are understudied and more scholarship should be
directed towards how federalism interacts with the protection of human rights and the treat-
ment of minorities. For example, several Australian states have enacted their own control
order regimes and applied them not only to suspected terrorist but organized crime such as
motorcycle gangs.

The Australian experience with counter-terrorism law provides a fertile ground for
comparison with other countries that unlike Australia have a national bill of rights (Williams,
2005). The High Court upheld control orders in Australia without placing the restrictions on
non-disclosure of secret information to the detainee that have been seen in comparable British
and Canadian cases (Thomas v Mowbry 2007 HCA 33). This as well as other measures that
empower investigative detention and questioning by intelligence agencies support a thesis
that Australia is an outlier among democracies (Williams, 2005). At the same time, however,
Australia has adopted restrictions on speech that advocate terrorism that are similar to those
adopted in the United Kingdom. Here the difference may not be so much the existence of a
bill of rights but a cultural acceptance of limits on speech that diverge from an American free
speech tradition which has not seen attempts to criminalize speech associated with terrorism.
It would also be wrong to assume that constitutional restraints were totally absent in the
Australian context. For example, investigative and prevention detention in Australia are
deliberately not supervised by sitting judges but rather by prescribed authorities because of
the fear of transgressing restraints on judicial powers (Roach, 2007). Even speech-based laws
in Australia have to be evaluated against the implied freedom of political communication in
Australia. Arguments have been made that the proscription of terrorist organizations and indi-
viduals in Australia infringes the implied freedom of political communication and the judi-
cial power which prohibits bills of attainders that effectively make a person guilty of a crime
(Tham, 2004). Future scholarship in this area should evaluate the role of bills of rights
enacted in a number of Australian states and should compare the Australian response to
terrorism with those of other democracies as a potential case study examining the effects of
a bill of rights.

5 TERRORISM AND THE NEW TRANS-NATIONAL COUNTER-
MAJORITARIAN DIFFICULTY

The United Nations Security Council has called on all states to enact counter-terrorism laws
and in particular laws against the financing of terrorism in Security Council Resolution 1373
enacted under the mandatory provisions of Chapter VII of the United Nations Charter. The
focus on terrorism financing also affirmed the pre-9/11 work of the UN under Resolution
1267, which attempted to identify individuals associated with al Qaeda and the Taliban,
freeze their assets and prevent financial dealings with them. The Security Council and its
terrorism committees have exercised robust legislative and executive functions. This invites
constitutional analysis of the UN system itself. It also raises the prospect of counter-majori-
tarian difficulties both within the UN and between the UN and domestic states.

Within the UN, the Security Council is more powerful than the General Assembly and the
UN’s rights protecting bodies and has been characterized as ‘an oligarch’ (Forcese, 2007:
177). Others admit that the Security Council ignored human rights concerns in the immedi-
ate aftermath of 9/11, but suggest that it has become more sensitive to human rights criticisms
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both within and outside of the UN (Foot, 2007). In any event, the UN High Commissioner on
Human Rights has repeatedly called on the Security Council’s Counter-Terrorism Committee
to pay more attention to international human rights in its work. The General Assembly repre-
senting all nations, unlike the Security Council, has stressed respect for human rights and the
rule of law as an essential part of effective counter-terrorism strategies. It is tempting to
conclude that the Security Council, dominated by its five permanent members, has functioned
as the less transparent executive of the United Nations (Powell, 2005), while the General
Assembly and the various rights protection bodies have functioned as the UN’s weaker
legislative and judicial branches. Important differences, however, are that the Security
Council need not seek legislative authorization for mandatory and quasi-legislature measures
such as the 1267 sanctioning process and Resolution 1373. In addition, the judicial branch of
the UN lacks many of the powers of most domestic judiciary, including powers to review the
effect of Security Council actions on individuals. These differences may help explain why the
UN has been a source of ‘anti-constitutional ideas’ (Scheppele, 2006) in the migration of
constitutional ideas about terrorism. The Security Council has also been able to work directly
with domestic executives, for example by requiring them to implement various anti-terrorism
measures through executive measures or through legislation that is sponsored by the execu-
tive (Forcese, 2007). Constitutional law scholars should increasingly apply constitutional
analysis to the work of the UN and other transnational bodies.

Just as repressive domestic measures may eventually attract censure from international
bodies, repressive international measures are starting to be challenged in domestic and
regional forums. Such challenges demonstrate how the interaction between domestic and
international law is not a one-way street. Although the traditional focus has been on how
domestic law can look to international human rights norms for inspiration, current develop-
ments indicate how domestic due process norms can act as a restraint on international crime
control measures such as the listing of those affiliated with al Qaeda and the Taliban. The
domestic resistance has already influenced international institutions as the Security Council
has through a series of recent resolutions, most recently Security Council Resolution 1904
(2009), attempted to reform its own process for listing terrorists to better comply with domes-
tic and regional due process norms. As will be seen, however, these reforms have not
persuaded domestic courts that the Security Council is domestically compliant with rights.
Indeed, they may never do so in the absence of an effective judiciary within the UN that is
open to individuals who are adversely affected by UN actions such as targeted sanctions.
Even then, the problems of effectively challenging the secret intelligence that governments
claim justify the listing will be great.

For the time being, it is domestic and regional courts that are making up for the judicial
deficit within the UN and confronting the work of the Security Council. Domestic courts now
face a double counter-majoritarian difficulty because they must evaluate the counter-terror-
ism work of both domestic executives and legislatures and the UN Security Council for
compliance with rights. In 2006, Kim Lane Scheppele, 2006: 352 warned that ‘comparativists
who work solely within the nation-to-nation framework of “borrowing”… may well miss the
way that international law enters our subject and alters it’. Scheppele presciently argued that
the UN Security Council was a source of ‘anti-constitutional’ ideas to the extent that it was
pushing states to freeze assets of suspected terrorists ‘without any intervening domestic judi-
cial process that could check either whether a suspected terrorist really is the person the [UN]
Sanctions Committee believes him or her to be or whether the assets really belong to him or
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her’ (ibid: 371). Several years after these comments, we are starting to see the ‘anti-constitu-
tional’ product of the Security Council in the form of terrorist lists being indirectly but yet
successfully challenged under domestic and supranational constitutional law.

The domestic push back so far has focused on the problematic process used by the UN
Security Council and its 1267 committee to list terrorists. In Kadi v Council of Europe [2009]
AC 1225, the European Court of Justice found that European Council regulations imple-
menting the Security Council financing regime violated fundamental rights and should be
annulled. The Court did not directly apply the European constitutional norms to the Security
Council’s activities. Nevertheless, it did so indirectly by noting that there was no effective
judicial review at the UN level and that the delisting process remained an ‘intergovernmen-
tal’ process that did not provide the affected individual with even minimal information about
the grounds for being listed as affiliated with al Qaeda or the Taliban (ibid: para 51). The
Court went on to suggest that the obligations imposed by international agreements ‘cannot
have the effect of prejudicing the constitutional principles of the EC treaty’ (ibid: para 285).
This decision highlights the dynamic and transnational nature of comparative constitutional
law in the terrorism context. Although the European Court of Justice claimed not to be
directly evaluating the UN system, its ruling had that indirect effect. Kadi suggests that much
of the work of both constitutional courts and scholars in the future may be to reconcile
competing constitutionalisms at domestic, regional and international levels.

Not long after the Kadi decision, the UN system was indirectly put on trial in the
Canadian case of Abdelrazik v Canada 2009 FC 580. Abdelrazick brought a claim against
the Canadian government on the basis that it had denied him a right as a Canadian citizen
under the Canadian Charter of Rights and Freedoms to return to Canada from Sudan. The
Canadian government in its defense relied on the fact that he had been listed by the 1267
committee as a person affiliated with al Qaeda. The Court decided that Canada had violated
his Charter right and successfully ordered that he be allowed to return to Canada. Although
the Court found that the relevant international law properly interpreted did not deny a listed
person the right to return to his or her country of citizenship, it also made clear that it was
not blind to the lack of judicial and due process protections in the UN listing process. Zinn
J concluded that under the regime ‘the accuser is also the judge’ and that the 1267 regime
was ‘a denial of basic legal remedies and is untenable under the principles of international
human rights. There is nothing in the listing or de-listing process that recognizes the princi-
ples of natural justice or that provides for basic procedural fairness’ (ibid: para 51). He also
labeled the 1267 listing process as Kafkaesque given how the countries protected the intel-
ligence behind the listing from disclosure. This case, combined with the Canadian case of
Suresh, demonstrates how a dualist tradition has the potential to allow domestic courts to
both judge and depart from international norms (Meyers, 2008). It also suggests that the
interplay between international and domestic constitutional law is a two-way street and that
domestic judges may be more willing to criticize the growing array of international crime
control regimes for failing to meet the standards of either international human rights or
domestic due process.

In early 2010, the newly named United Kingdom Supreme Court quashed two domestic
orders introduced to implement various UN listing measures designed to freeze the assets of
those associated with al Qaeda and the Taliban. The Court criticized the orders for going
beyond the UN provisions by allowing freezing to be done on the basis of reasonable suspi-
cion. At the same time, it also found that the orders were ultra vires the domestic United
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Nations Act because the provisions applied automatically to all those on the UN list,
including a person whom the United Kingdom had unsuccessfully attempted to have
removed from the list (Treasury v Ahmed 2010 UKSC 2). Although it noted that the UN
had made some improvement to the listing process, including the advent of an
Ombudsperson, the UK Supreme Court endorsed the criticism of the UN listing process
made by the Federal Court of Canada, stressing ‘there is nothing in the listing or de-listing
procedure that recognizes the principle of natural justice or that provides for basic proce-
dural fairness’ (ibid: para 80). The Court’s reliance on both the European Court and
Canadian decisions about the listing process underlines how quickly ideas can migrate
between jurisdictions and gain a transnational momentum that would not be present from
any one decision.

The United Kingdom decision, like the European and Canadian decisions, stressed
domestic law even while it opined on the fairness of the UN listing procedure. For exam-
ple, the UK decision stressed the importance of legality by noting that the impugned orders
imposed severe hardships on individuals by unreviewable executive order. Consistent with
the focus on proportionality in much constitutional law (Beatty, 2005), the Court stressed
that both Australia and New Zealand had implemented similar international obligations
through primary legislation (ibid: para 50). The Court also noted that the executive itself
had a role in the UN Security Council’s resolution and expressed concern that an unfettered
domestic discretion to implement such resolutions ‘conflicts with basic rules that lie at the
heart of our democracy’ (ibid: para 45). This decision suggests that international institu-
tions will increasingly be evaluated from the perspective of domestic constitutionalism as
they project their power into domestic spheres.

The dialogic nature of international law has traditionally involved various international
bodies issuing judgments when domestic jurisdictions fail to comply with international
human rights standards (Roach, 2005). The domestic listing decisions, however, suggest
that dialogue can flow from the domestic to the international and the UN has taken steps
to respond to Kadi and other criticisms of the 1267 listing process. These responses,
including the creation of an Ombudsperson to facilitate delisting requests, were consid-
ered by the United Kingdom Supreme Court in Ahmed, but were still found to be wanting
as measured by domestic due process standards, in large part because they do not provide
an effective judicial remedy to the intergovernmental work of the committee. These deci-
sions also suggest that questions of monism, dualism and tensions between competing
constitutionalisms may increasingly occupy the attention of comparative constitutional
law scholars. Some may see these cases as an example of a growing conflict between
domestic and international constitutionalism that could place nations in breach of obliga-
tions to implement the mandatory 1267 regime (Fromuth, 2009). Others, however, see
domestic courts filling a judicial challenge role that is not present in the UN (Cameron,
2003).

Divergences between the international and domestic legal orders should be examined as
well as convergences. The rich array of legal sources that are increasingly readily available
and used in domestic constitutional law will require domestic lawyers and scholars to
become more familiar with international sources and processes. Comparative constitutional
law may increasingly have a hybrid quality that reflects its multiple sources.

542 Comparative constitutional law



 

6 TERRORISM AND LEGISLATIVE AND ADMINISTRATIVE 
INTERPRETATION OF CONSTITUTIONS

Before 9/11, several influential scholars writing in the United States (Tushnet, 1999; Kramer,
2004), but also in other countries (Waldron, 1999; Manfredi, 2001), expressed concerns about
judicial monopolies in interpreting the constitution. They expressed various degrees of
support for the idea that legislatures in particular should be encouraged to act on their own
interpretation of the constitution. The post-9/11 experience again provides a fascinating
natural experiment in such endeavors.

The immediate post-9/11 response suggests that legislatures were prepared to interpret the
constitution and act on that interpretation. In Canada, the government stressed that a massive
new anti-terrorism act enacted within months of 9/11 reflected and complied with constitu-
tional standards (Roach, 2001a). In addition, influential commentators within the Liberal
government argued that the constitutional calculus should expand to recognize how the type
of terrorism seen on 9/11 constituted a threat to an emerging new right to human security
(Cotler, 2001). The Canadian government’s use of the Charter has largely been successful and
most of the Canadian decisions restraining or invalidating anti-terrorism law have involved
older measures such as security certificates that were not drafted with the Charter in mind. In
the United Kingdom, however, Parliament’s implicit judgment that it had made a valid dero-
gation from the European Convention in its legislation enacted immediately after 9/11 was
decisively rejected first by the House of Lords in 2004 and then by the European Court of
Human Rights in 2009. The ability of courts to review the proportionality of derogations and
their effects on equality rights has emerged as a significant judicial power.

The terrorism context also allows for a comparison of the work of various legislative
committees. In the United Kingdom, the Joint Committee on Human Rights has been partic-
ularly active in issuing reports in the anti-terrorism field, often calling on governments to
abide by rule of law and other legal standards in the conduct of its counter-terrorism work
(Hiebert, 2006; Hiebert, Chapter 17 this volume). The influence of this voice for human rights
within government needs to be carefully evaluated, especially compared with that of the
Intelligence and Security Committee which, unlike the human rights committee, hears secret
information and reports directly to the Prime Minister. Just like courts, legislatures face
dilemmas when deciding whether to evaluate the secret intelligence that may or may not
justify anti-terrorism activities. Being privy to secrets comes at the price of silence about the
secrets. At the same time, refusing to consider secret information may make both courts and
legislatures vulnerable to criticisms that they are not properly informed about threat levels
and the need to protect secrets.

The persistence of an unelected upper house in both Canada and the United Kingdom has
the potential for revealing some of the effects of the prospect of standing for election on the
performance of legislators on issues of human rights compliance. In the United Kingdom, the
House of Lords has shown itself quite concerned with rights issues (Nicol, 2004) and the
Privy Councilors who reported in 2003 laid much of the intellectual foundation for the House
of Lords’ decision a year later, declaring that indeterminate detention of non-citizens
suspected of terrorism violated constitutional norms (A (F.C.) v Secretary of State [2004]
UKHL 56). In Canada, there is also some evidence suggesting that unelected Senators are
more willing to respond to the concerns of Muslim minority communities than elected legis-
lators (Roach, 2008). In Australia, the heads of various review bodies were brought together
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to review anti-terrorism laws (Australia, 2006) and such quasi-independent watchdogs within
the executive have been an important factor in other countries. Constitutional analysis can be
turned inward on the work of the government and can reveal how values associated with the
judiciary such as respect for the rule of law can find support within some parts of legislatures
and governments.

Although there have been examples of post-9/11 legislative overreaching, few legislatures
have scapegoated Muslim minorities in a way that many defenders of anti-majoritarian judi-
cial review might have predicted. The American Patriot Act even contained an admittedly
unenforceable sense of Congress re-affirming individual responsibility and deploring acts of
discrimination against Muslim and Arab-Americans, even at the same time as massive immi-
gration detentions were being used to respond to 9/11. Legislatures in Canada, the United
States and the United Kingdom neither endorsed nor prohibited racial and religious profiling
in the wake of 9/11. This is consistent with the thesis that the main threats to equality values
came from the executive and not the legislature (Choudhry and Roach, 2003). Comparative
constitutional law scholars have been perhaps too preoccupied with a counter-majoritarian
difficulty that pits the unelected courts against the elected legislatures and have not focused
enough on the role of the courts in supervising the executive.

The terrorism context underlines the need to focus more on the conduct of the executive,
but the secrecy of both the conduct and justification of executive actions is a complicating
factor. The extraordinary public revelation of the torture memos issued by the US Office of
Legal Counsel provided a unique window into how the executive can interpret constitutional
norms and then act on them (Greenberg, 2005). The torture memos can be interpreted as a
graphic demonstration of the self-interested nature of constitutional interpretations that do not
emanate from the independent judiciary. In contrast, some defenders of co-ordinate construc-
tion may argue that the memos themselves underline the importance of executive interpreta-
tions of the constitution as the first-order restraint on executive behavior. They can also point
to the negative reaction to the memos as an example of a self-disciplining legal community.
In any event, the counter-terrorism field provides an important window on legislative and
executive constitutional interpretation in action.

The secrecy of many counter-terrorism activities raises the question of what institutions
are necessary to apply constitutional norms to such activities or whether such activities should
be allowed to operate in an extra-legal manner. Some in the American Congress were appar-
ently briefed on various extra-legal activities such as the use of warrantless domestic surveil-
lance by the National Security Agency but nevertheless were not able to go public. In Canada,
disputes have emerged between Parliament’s demands for documents relating to the treat-
ment of Afghan detainees and governmental claims of secrecy.

Another challenge is the increasing integration of anti-terrorism activities within and
among governments. Review agencies or Inspectors General that only have jurisdiction over
one agency may find that effective review is impossible. In Canada, all government opera-
tions in relation to Maher Arar and other Canadian citizens held and tortured abroad were
reviewed by the appointment of public inquiries conducted by sitting or retired judges with
extraordinary mandates to examine the actions of all Canadian officials involved in the cases,
including those in the security service, the police and foreign affairs departments. Even with
such mandates, these inquiries encountered problems as the Canadian government resisted
the disclosure of information claimed to be secret and the American and Syrian governments
refused to co-operate with the inquiries (Canada, 2006). The Canadian public inquiries, as
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well as the use of judges to supervise parliamentary publication of secret documents relating
to Afghan detainees, represent a creative hybrid of executive and judicial functions. Other
hybrid institutions may be necessary to apply the rule of law to anti-terrorism activities
(Dyzenhaus, 2006). Both counter-terrorism activities and their effective review challenge
traditional and essentialist views of the separation of powers. They both may involve creative
hybrids between legislative, executive and judicial powers and functions.

Even with such domestic innovations, however, the terrorism context reveals the glaring
absence of an effective transnational mechanism of accountability. The Canadian public
inquiries, for example, were frustrated by the refusals of the governments of Syria and the
United States to participate in their processes. The terrorism context provides comparative
constitutional law scholars with a glimpse of the grave challenges facing accountability and
constitutionalism in a globalized transnational future.

7 FUTURE DIRECTIONS AND EXPANDED HORIZONS FOR
COMPARATIVE CONSTITUTIONAL LAW SCHOLARSHIP

Comparative constitutional law scholarship needs to expand its horizons by examining coun-
tries beyond the usual Anglo-American axis. This work is starting in the terrorism field in
large part because of the extensive experience that countries such as India and Israel have
with terrorism. There is an instrumental tendency to look to such countries as a source for
ideas and policies to combat terrorism, but they also provide a rich source for examining the
impact of a country’s experience with terrorism on its constitutional response to terrorism
(Barak-Erez and Waxman, 2010).

The Northern Irish experience is also a particularly fertile field to examine not only the
effects of measures such as special courts, detention without trial and attempts to regulate
speech associated with terrorism (Donohue, 2008; Gross and ni Aolain, 2007), but also
reforms that might make terrorism less attractive. There are also interesting similarities
between the use of indeterminate detention under Internal Security Acts in Singapore and
Malaysia and administrative detention in Israel’s occupied territories. All of these forms of
detention are based on British colonial legislation (Burch Elias, 2009: 107). The British influ-
ence is not only historical. Britain’s Terrorism Act, 2000 and in particular its broad definition
of terrorist activities served as a starting point as many countries enacted new anti-terrorism
laws after 9/11 (Roach, 2006).

The Israeli experience with attempts to authorize or excuse torture arising out of the
Landau commission (Kremnitzer, 1989; Kremnitzer and Seger, 2000) provides lessons that
were too frequently ignored in the American torture debates. The same may be true of debates
about targeted assassinations and administrative detention (Gross, 2007). The unsettling
nature of 9/11 in many democracies has placed issues such as torture and indeterminate deten-
tion without trial back into the domestic mainstream where they had once been relegated to
the colonial margins (Resnik, 2010). At the same time, however, the fallout from 9/11 will
force scholars to resist simplistic distinctions between a liberty-loving West and a more
communitarian and authoritarian East (Ramraj, 2002). Some countries with new or struggling
democracies such as Indonesia and Hong Kong have resisted attempts to impose repressive
new anti-terrorism laws (Roach, 2004).
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A particular gap in the literature is the study of how Arab states have responded to terror-
ism (but see Welchman, 2005). Such studies might provide insights into some of the causes
of al Qaeda-inspired terrorism. In addition, the treatment of terrorist suspects in countries
such as Egypt and Syria also has a practical dimension given the rendering of terrorist
suspects from established democracies to such authoritarian states. The full story of how
constitutional and international rights norms have fared in countries such as the United States,
the United Kingdom and Canada in the wake of 9/11 cannot be told without examining what
happens in the prisons and military courts of Cairo and Damascus.

Another part of the expanded horizon for comparative constitutional law scholarship is the
need to be more sensitive to the role that international and regional institutions play and the
existence of potentially competing constitutionalisms at domestic, regional and international
levels. The recent domestic cases on the UN’s terrorist listing practices underline the two-way
interchange and criticism that can emerge between international and domestic realms, espe-
cially when the dualism of the two forms of law is an accepted feature of the constitutional
order (Meyers, 2008). Domestic courts may have to think through the counter-majoritarian
difficulty at both domestic and international levels. Debates about the migration of constitu-
tional and anti-constitutional ideas need to expand from the domestic into the international
realm (Scheppele, 2006). The recent activism of international organizations in the terrorism
field may make scholarship in this field a harbinger of things to come in other areas of consti-
tutional law. Domestic courts may increasingly restrain and discipline other international
crime control initiatives such as those targeting human trafficking and crimes against women,
minorities, children and other vulnerable groups.

The claim that terrorism produces exceptional regimes needs to be critically evaluated in
light of other constitutional developments. Judith Resnik (2010) has recently examined the
American Guantanamo decisions in light of the broader American constitutional law relating
to the availability of habeas corpus and detention conditions in America’s prisons. She finds
common practices of judicial restraint and tolerance for harsh conditions of confinements.
James Forman Jr. also has related the war on terror with the war on drugs, which has
produced super-maximum prisons and attacks on the authority of judges and defense counsel
(Forman, 2009). Such insights reveal how domestic baselines may influence how far each
country can challenge constitutional restraints in the terrorism context. Other work that inte-
grates the study of anti-terrorism measures with other criminal justice measures is Lucia
Zedner’s important comparison of control orders with other preventive and civil measures
used in British criminal justice, such as anti-social behaviour orders (Zedner, 2007). In
Canada, scholars have also related terrorism activities to non-terrorist developments in the
treatment of crime, including organized crime (Roach, 2001b) and immigration (Macklin,
2001).

The thesis of American exceptionalism should be examined in the terrorism context. To
what extent has the high baseline of legalism in the United States (Kagan, 2001) influenced
attempts to forge alternatives to the use of traditional criminal or military law? Although
President Bush attempted to preclude all judicial review of Guantanamo, this only provoked
hundreds of well-financed and sophisticated lawsuits and elaborate attempts both to legalize
military commissions and to administer habeas corpus relief for Guantanamo detainees. The
Patriot Act was criticized ‘in apocalyptic terms’ for expansion of existing search powers that
are not uncommon in other democracies (Posner and Vermeule, 2007: 79). On the other hand,
some of the most dramatic expansion of state powers in the United States occurred through
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actions that were not authorized in democratically enacted laws. One example is extraordi-
nary rendition of terrorist suspects. Another example is the National Security Agency’s
domestic spying, which bypassed the Foreign Intelligence Surveillance Act (ibid: 81). This
raises the question of the relation between American legalism and the frequent use and
defense of extra-legal approaches in that country (Tushnet, 2003; Posner, 2006).

On the other hand, American exceptionalism also includes a robust free speech tradition
that has allowed an unprecedented amount of secret information to leak into the public
domain to the chagrin of those in the United States who advocate for an official secrets act
and domestic security intelligence agencies found in many other democracies (Posner, 2006).
American exceptionalism has resisted regulation of speech related to terrorism and the idea
that democracy needs to be militant and repressive of anti-democratic ideas that have recently
found favor in Europe (Roach, 2004). Recent incidents of home-grown al Qaeda-inspired
terrorism will provide interesting challenges for the United States as it attempts to reconcile
radicalization through the internet and religious teachings with its First Amendment traditions
of free speech and free religion.

Although there is a danger of the narcissism of small differences, comparative constitu-
tional law scholars should be interested in divergences among countries rather than conver-
gences. Recent comparative studies have tended to stress convergences among countries,
usually Britain and the United States, in their response to 9/11 (Moeckli, 2008; Sottiaux,
2008; Donohue, 2008). Future scholarship should examine divergences, including the impact
of American exceptionalism, the role of bills of rights, different types of governmental
systems and multiculturalism in the countries being studied. Increasing the number of coun-
tries studied will also increase opportunities for observing divergences as well as conver-
gences (Roach, 2011).

The detection of divergences in each country’s response to terrorism will require sustained
engagement with the legal and political culture of each country studied. This approach may
be a necessary antidote to simplistic comparisons that are sometimes encouraged by propor-
tionality analysis. Comparative constitutional law is built into the least restrictive means
analysis of proportionality analysis. For example, the special advocate regime was brought
into being in Britain as a result of the European Court of Human Rights mistaken impression
in Chahal ((1997) 23 EHRR 413) about the existence of a special advocate regime in
Canadian courts. In turn, a special advocate regime was introduced in Canada in 2008 in large
part because of the existence of the British special advocate regime, and special advocates
have also spread to other jurisdictions, including New Zealand and Hong Kong (Ip, 2008).
The more extensive British experience with special advocates also suggests that other coun-
tries may be embracing such innovations just as the British become more aware of their limi-
tations (A v United Kingdom 2009). The comparative aspect of proportionality analysis can
make the law very dynamic and facilitate the quick migration of constitutional ideas (ibid).
At the same time, the pressures of litigation can obscure contextual differences between the
responses of different countries to similar challenges such as the preservation of secrecy.
Comparative constitutional scholars should be aware of the utility of comparisons in consti-
tutional litigation, but they also need to be sensitive to place potentially facile comparisons
into the broader legal, political and social contexts of each country (Lynch, 2008).

The terrorism context will also invite comparative constitutional law scholars to reflect on
the influence of constitutional norms over a wide range of laws including immigration law,
administrative law, criminal law, military law and international law. A full study of anti-
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terrorism law and policy challenges scholars to bring together many different parts of the law
(Ramraj et al, 2005), It raises questions about whether all public law is unified by a common
concern for constitutionalism (Dyzenhaus, 2006) or whether some areas of law are more
resistant to the discipline of constitutional law (Macklin, 2001). The post-9/11 terrorism
experience has educated many comparative constitutionalists about the resistance of immi-
gration, military and even some forms of international law to rights claims. Comparative
constitutional scholars should continue to use the fertile and important context of counter-
terrorism to broaden their horizons with respect to both different sources of law and different
countries to be examined.
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30. Legal protection of same-sex partnerships and
comparative constitutional law
Nicholas Bamforth

In the past twenty years, courts and legislatures in many constitutional democracies have
considered, but not always conclusively resolved, a cluster of questions concerning the law’s
treatment of sexual/emotional relationships between persons of the same sex (hereafter
referred to as ‘same-sex partnerships’).1 Along one dimension lie what might be described as
substantive questions, concerning the content of the legal rights afforded to those in same-sex
partnerships in the jurisdiction concerned; along another dimension lie what might be termed
institutional questions, concerning the proper roles and powers of different state institutions
in resolving the substantive questions. Both sets of questions are of a clearly constitutional,
and more specifically constitutional law, character.2

A very basic substantive question is whether any form of legal recognition should be
granted to same-sex partnerships, even to the extent of recognising their existence as a social
phenomenon.3 At this very basic level falls discussion of whether same-sex partners should
have analogous rights to those enjoyed by unmarried opposite-sex partners, for example to
succeed to tenancies, or to partnership-related employment or social security benefits.4 A
rather deeper-level, but analytically related, question is whether a formal legal status should
be available to those in same-sex partnerships, whether such a status is described as marriage
or civil/registered partnership and whether or not the accompanying legal rights and obliga-
tions are the same as or sometimes subtly different from those associated with opposite-sex
state-recognised marriage.5 A further question – albeit one which might be answered as part
of a legislative or broadly drafted judicial determination concerning the formal legal status of
same-sex partnerships – concerns the extent to which ‘family-related’ rights and obligations,
for example relating to the ability to adopt or to retain custody of children, are to be recog-
nised.6 All these substantive questions can be seen as ‘constitutional’ for at least two reasons.
First, they relate to what are seen as basic human entitlements, given that the rights to marry
and to respect for one’s intimate life are recognised in most jurisdictions as important human
rights.7 As UK Supreme Court judge Baroness Hale noted in relation to same-sex partner-
ships in Ghaidan v Godin-Mendoza, ‘most human beings eventually … want love. And with
love they often want not only the warmth but also the sense of belonging to one another which
is the essence of being a couple. And many couples also come to want the stability and perma-
nence which go with sharing a home and a life together … In this, people of homosexual
orientation are no different from people of heterosexual orientation.’8 Secondly, whether or
not rights associated with same-sex partnerships are formally described as marriage- or inti-
mate life-related, they tend also to be promoted in generally ‘constitutional’ terms: that is, by
reference to constitutional values such as equality, autonomy or dignity.9

It should, however, be noted that while it is possible to separate out the different substan-
tive questions in this analytical fashion, in practice they sometimes blur together. For
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instance, litigation which is ostensibly concerned with the availability of practical remedies
for same-sex partners (most obviously, concerning access to similar employment- or social
security-related benefits to those accessible to persons in opposite-sex partnerships) may be
thought to involve or even turn on, implicitly, the adoption of some position concerning the
desirability or otherwise of the legal recognition of same-sex partnerships. Furthermore,
while some theorists have attempted – rightly – to impose clarity on the legal developments
in a variety of jurisdictions by suggesting that debate about the formal legal recognition of
same-sex partnerships tends to crop up rather later in the sequence of significant questions
concerning the legal rights of lesbians and gay men than (for example) debate about whether
there is a protected legal right for persons of the same sex to engage in consenting sexual
activity with one another,10 in practice the significance of this distinction has sometimes been
diminished by the speed with which jumps have taken place from one debate to the other11

and the fact that the same or very similar constitutional arguments have in fact been used in
both debates to justify the adoption of liberal or conservative solutions.12

Institutional questions relate to the appropriate roles or activities of particular state insti-
tutions. In the context of same-sex partnerships, they include whether relevant substantive
questions should be resolved by the courts or left to the legislature to pronounce upon (some-
thing going to the powers and respective spheres of competence of the institutions
concerned), and how far comparative or international law arguments – as opposed to consid-
erations local to the jurisdiction in issue – should be employed when deciding how to answer
the substantive questions.13 These are, again, classic questions of constitutional law, and as
with the substantive questions, institutional questions can sometimes blur together in practice.
Debates can arise in the same case concerning the analytically separate issues of the proper
roles of courts and legislatures and the use of comparative and international law. In addition,
as a practical matter, claims about the substantive treatment of same-sex partnerships can, as
noted, sometimes follow quickly on the heels of judicial or legislative determinations that the
decriminalisation of consenting sexual behaviour between persons of the same sex is consti-
tutionally or politically necessary or appropriate, implying the existence of analogous judicial
or legislative perspectives concerning the legitimate limits of judicial and/or legislative insti-
tutions’ roles in both contexts. Finally, judicial answers to substantive questions concerning
the legal rights of same-sex partners can often focus, in practice, on a blend of institutional
and substantive issues which it may at first sight seem hard to separate.14

Given the high political profile which substantive and institutional questions concerning
the law’s treatment of same-sex partners have often assumed (sometimes due to the emotive
nature, for many citizens, of the substantive issues involved), the constitutional significance
– for the reasons just highlighted – of such questions, and the extent to which it is now
common for courts and legislatures to use examples drawn from other jurisdictions when
considering the law’s treatment of lesbians and gay men (whether or not as members of same-
sex partnerships) in their own jurisdiction,15 it is unsurprising that debates concerning the
legal rights of same-sex partners now play such a visible role within constitutional, and in
turn comparative constitutional, law. With this in mind, the next section will highlight some
recent examples, drawn from different jurisdictions, of constitutional analysis of the legal
rights of those in same-sex partnerships. Later sections will consider three specific constitu-
tional questions which have arisen: two institutional and one substantive. The institutional
questions concern the roles to be played by courts and legislatures in recognising and protect-
ing same-sex partnerships, and the use of comparative and international law arguments in that
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process. The substantive question concerns the extent to which claims for same-sex partner-
ships to be legally recognised and protected are to be balanced against opposing arguments
based on the right to respect for particular religious beliefs.

1 SAME-SEX PARTNERSHIPS IN CONSTITUTIONAL DEBATE

At a concrete level, numerous examples may be found of plainly ‘constitutional’ cases
focused on or with implications for the legal rights or status of same-sex partners. In Canada,
the Supreme Court ruled in Egan v Canada that discrimination on the basis of sexual orien-
tation in principle contravened the constitutional guarantee of equal protection and benefit of
the law, plus equality before the law, found in section 15(1) of the Canadian Charter of Rights
and Freedoms.16 Nonetheless, the substantive claim made in the case – that a social security
benefit should be available to those in a same-sex partnership on the same basis as it was
available to an opposite-sex couple – was rejected, largely due to judicial deference to the
legislature. More recently, however, the British Columbia and Ontario Courts of Appeal have
ruled that the exclusion of same-sex couples from marriage violates section 15(1),17 while the
federal Supreme Court has accepted that the passage of a statute to allow for same-sex
marriage would be consistent with that section.18 Meanwhile, in South Africa, in a sequence
of cases following the move to democratic rule, the criminalisation of gay sex,19 the denial of
immigration rights to same-sex partners of permanent residents,20 and most recently – in
Minister of Home Affairs v Fourie – the denial to same-sex couples of the right to marry,21

have been found to violate (inter alia) the constitutional rights to dignity and equality. In
these jurisdictions, claims to protection from discrimination on the basis of sexual orientation
and for the judicial protection of same-sex partnerships (and, in South Africa, to freedom
from unjust criminal prosecution for engaging in consenting sexual behaviour) have thus
been based upon constitutional provisions guaranteeing the human rights of citizens.

In the USA, the position is a little more complicated. A claim relating to legal protection
or recognition of same-sex partnerships has yet to reach the US Supreme Court, but in the
Goodridge case the Massachusetts Supreme Judicial Court used the US Supreme Court’s
decision in Lawrence v Texas,22 in which a state law criminalising consensual gay sex acts
was found to violate the constitutional rights protected by the Due Process Clause of the
Fourteenth Amendment to the federal Bill of Rights, to assist it in concluding that to deny
same-sex couples access to civil marriage violated the dignity and equality guaranteed for
individuals under the state constitution.23 Lawrence, in turn, had built on the earlier Supreme
Court decision in Romer v Evans,24 in which the Equal Protection Clause of the Fourteenth
Amendment was used to invalidate a state constitutional amendment which was found to
display improper animus towards lesbians and gay men. Nonetheless, there has also been
considerable legislative activity – including the amendment of state constitutions – concern-
ing same-sex partnerships, generally instigated by opponents of the judicial recognition of
substantive rights for those in such partnerships.25 Thus, following the decision of the
Supreme Court of Hawaii in Baehr v Lewin that it constituted impermissible discrimination
in terms of the state constitution to confine marriage to persons of the opposite sex,26 the
federal Defense of Marriage Act 1996 sought to restrict the federal-level definition of
marriage to a partnership of one man and one woman and allowed US states not to recognise
same-sex partnerships where these had been recognised by other US states. The Hawaiian
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state constitution was also later amended to allow the right to marriage to be restricted to
opposite-sex couples. The constitutionality of the 1996 Act has now been called into question
by Tauro J in the United States District Court (Massachusetts) in Gill and LeTourneau v
Office of Personnel Management, in terms even of the deferential federal ‘rational basis’ stan-
dard of review of legislation: a determination which may well generate further argument at
federal level.27 The District Court also questioned whether it was constitutionally appropri-
ate for the federal legislature to seek to impose a definition of marriage upon state-level
authorities. At a more micro-level, but also with possible implications for the interpretation
of federal constitutional law, an extended process of judicial/legislative interplay has been
seen in California following the state Supreme Court’s recognition, in In re Marriage Cases,
that courts must employ strict scrutiny when reviewing statutes which treated people differ-
ently on the basis of sexual orientation and that legislation confining marriage to persons of
the opposite sex was unconstitutional in terms of the right to marry contained in the state
constitution.28 In the wake of this decision, a state-level referendum was triggered resulting
in the amendment of the state constitution to confine the right to marry to opposite-sex
couples in future cases. The amendment was upheld in the State Supreme Court in the face
of a procedural and state constitutional law-based challenge relating to the method of its
passage,29 but was found as a substantive matter to contravene the federal Due Process and
Equal Protection Clauses at United States District Court level in Perry v Schwarzenegger, a
decision which – like Gill and LeTourneau – may generate further litigation at federal level
(not least given Walker J’s determination that the state constitutional amendment contravened
both the Equal Protection and Due Process Clauses of the Fourteenth Amendment).30 On a
nationwide basis, attempts – which have not to date succeeded but may yet generate renewed
political momentum – have been made to generate support for an amendment to the federal
constitution to confine the definition of marriage to the union of one man and one woman.

Under the European Convention on Human Rights and Fundamental Freedoms, to which
all European nations are signatories, claims concerning the legal status or protection of same-
sex partnerships need to be made under one or more of Articles 8 (the right to respect for
private and family life), 12 (the right to marriage) and 14 (freedom from discrimination in the
enjoyment of other substantive Convention rights).31 Apart from showing that the claim falls
within the scope of the right in issue, a claimant would need to rebut any argument that the
restriction in issue was proportionate and served a legitimate aim32 and that it fell within the
‘margin of appreciation’ open to Convention states when making the initial assessment of
whether there is a need to interfere with a Convention right.33 The Court of Human Rights
has been clear, in the context of Articles 8 and 14, that adverse treatment on the basis of an
individual’s lesbian or gay sexual orientation – if unjustifiable – violates that person’s right
to respect for private life (the first limb of Article 8), and may constitute impermissible
discrimination, contrary to Article 14 coupled with Article 8.34 The Court has also stressed
that while Convention states enjoy a ‘margin of appreciation’ when determining the necessity
of a restriction for a reason set out in Article 8(2), particularly serious reasons are needed for
a restriction to pass muster where it concerns a most intimate part of a person’s private life.35

In this area, the ‘margin’ is therefore narrow.36 Furthermore, where a difference of treatment
in relation to the enjoyment of a Convention right is based upon the claimant’s sexual orien-
tation, it violates Article 14 in the absence of an objective and reasonable justification (in
other words, if there is no legitimate aim or reasonable relationship of proportionality
between the means employed and the aim being pursued).37 Thus, the Court stressed in
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Karner v Austria that ‘differences based on sexual orientation require particularly serious
reasons by way of justification’38 and that states had only a narrow ‘margin of appreciation’
in this context.39

Most recently, the First Section Chamber of the Court noted in Schalk and Kopf v Austria
that signatory states are not currently required to grant legal recognition to same-sex partner-
ships.40 However, this is unlikely to be the last word on same-sex partnerships: for one thing,
the case was not decided by the Grand Chamber, and for another the First Section Chamber
repeatedly emphasised that the application of the Convention depended very strongly on the
Court’s interpretation of evolving social attitudes to same-sex partnerships among the signa-
tory states.

In reality, Schalk and Kopf is a significant decision for three reasons. First, it departed
from the Court’s earlier finding, in its admissibility decision in Estevez v Spain, that ‘long-
term homosexual relationships between two men do not fall within the scope of the right to
respect for family life’ (that is, the second limb of Article 8).41 The finding in Estevez rapidly
came under pressure after it was announced in 2001. For example, in Karner v Austria the
Court found that it was a violation of Article 14, coupled with Article 8, for the surviving
partner in a same-sex relationship to be denied the right to succeed – where a heterosexual
partner could do so – to the tenancy of the property the partners had shared.42 This made it
hard to see how the denial in Estevez that same-sex couples did not enjoy family rights when
it came to claiming social security entitlements could easily be distinguished. The Court thus
noted in Schalk and Kopf that ‘since 2001’, when Estevez was decided, ‘a rapid evolution of
social attitudes towards same-sex couples has taken place in many [signatory] States. Since
then a considerable number of [signatory] States have afforded legal recognition to same-sex
couples’, while provisions of EU law (notably Article 9 of the Charter of Fundamental Rights
of the European Union) – which play an increasingly important role for the Court of Human
Rights when interpreting the application of the Convention – ‘also reflect a growing tendency
to include same-sex couples in the notion of “family” ’.43 In consequence, it was ‘artificial’
to maintain that a same-sex couple could not enjoy ‘family life’ for the purposes of the second
limb of Article 8, with the relationship of a cohabiting same-sex couple in a stable de facto
partnership (such as the litigants) plainly falling within that limb.44

Secondly, however, Schalk and Kopf did not seek, for the moment, to oblige Convention
signatory states to grant legal recognition to same-sex partnerships. In relation to the litigants’
Article 12-based claim that national law should have allowed them to marry as a same-sex
couple, rather than enter into a registered partnership (an arrangement which, while generally
similar to marriage in Austrian national law, contained important differences in relation to
topics such as the adoption of children45), the First Section noted that while the institution of
marriage had ‘undergone major social changes since the adoption of the Convention’, there
was still ‘no European consensus regarding same-sex marriage’.46 While Article 9 of the EU
Charter omitted any reference to men and women in defining the right to marry, it referred to
the importance of national law in order to reflect the diversity of national provisions and to
emphasise that the decision whether to allow for same-sex marriage lay with signatory states.47

The First Section thus concluded that while the Court should no longer regard Article 12 of the
Convention as being ‘in all circumstances … limited to marriage between two persons of the
opposite sex’ (thus reflecting Article 9 of the Charter), ‘the question whether or not to allow
same-sex marriage’ remained one for national law.48 The First Section also concluded that
Article 14 coupled with Article 8 did not oblige signatory states to grant same-sex partners the
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right to marry.49 While there was an emerging European consensus towards the legal recog-
nition of same-sex partnerships, a majority of states did not yet provide such recognition.
Since the area was one of evolving rights with no established consensus between signatory
states, the states therefore enjoyed a ‘margin of appreciation’ in relation to when and to what
extent legal rights were granted to those in same-sex partnerships.50 Interestingly, the First
Section drew attention, in reaching these conclusions, to the fact that it was not being called
upon to examine whether a state’s failure to grant any means of recognition for same-sex
couples at all – that is, beyond a distinctive registered partnership scheme – would constitute
a violation of Article 14 coupled with Article 8.51 That issue therefore remains open.

Thirdly, as noted above, the First Section’s conclusions rested very heavily on its reading
of the emerging ‘social consensus’ within the signatory states, suggesting that – not least
given the speed with which that consensus has appeared to change in recent years in Europe
– it might be possible for a rather different decision to be reached in the future. Although the
Court noted, when dealing with Article 12, that ‘marriage has deep-rooted social and cultural
connotations which may differ largely from one society to another’ so that it ‘must not rush
to substitute its own judgment in place of that of the national authorities’52 – classic ‘margin
of appreciation’ reasoning – it also noted that there was currently (rather than permanently)
no consensus regarding same-sex marriage53 and that it could not be said that Article 12
might in all circumstances be inapplicable to a claim by same-sex partners.54 In relation to
Articles 14 and 8, the Court explicitly noted that ‘one of the relevant factors’ when it came
to the ‘scope of the margin of appreciation’ may be ‘the existence or non-existence of
common ground between the laws’ of the signatory states.55 It was thus crucial that there was
not yet a consensus among the signatory states,56 although what would happen once a major-
ity of signatory states granted legal recognition to same-sex partnerships was left unclear. In
this light, it is interesting that the First Section chose to stress that states were still free – as
opposed to free per se – to restrict access to marriage to opposite-sex couples.57 In this regard,
therefore, Schalk and Kopf provides an almost textbook illustration of the extent to which the
Court’s interpretation of key Convention rights can turn on its analysis of the ‘margin of
appreciation’, something which often rests on its perception of whether there exists a consen-
sus among signatory states concerning the legal treatment of the issue in question, especially
when that issue is of a socially sensitive nature.58 Legal recognition of same-sex partnerships
would thus appear, in Schalk and Kopf, to have presented the First Section Chamber in sharp
terms with a classic institutional question concerning the limits of the Court’s powers.

Turning to child custody (albeit in cases involving a lesbian or gay individual rather than
a same-sex couple), the Court of Human Rights has accepted that refusal to award custody of
a child to a gay parent because of that parent’s sexual orientation could not – without more –
survive Article 14 scrutiny.59 However, it has also accepted, perhaps puzzlingly, that ‘protec-
tion of the family in the traditional sense’ is ‘in principle, a weighty and legitimate reason
which might justify a difference in treatment’ in appropriate circumstances,60 and that ‘the
national authorities … should enjoy a wide margin of appreciation when they are asked to
make rulings’ about the suitability of a single gay man – by contrast with a single heterosex-
ual – to adopt a child,61 given the ‘delicate’ issues involved, the point that there was little
common ground among the signatory states in this area and that the law appeared to be in a
transitional stage.62

The United Kingdom is a party to the European Convention, and has brought the
Convention into national law via the Human Rights Act 1998. At first sight, it may seem
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harder to conceptualise the legal rights of those in same-sex partnerships in constitutional
terms within the UK, given that the country has no written constitution and no general
concept of formally entrenched legislation.63 The Civil Partnership Act 2004, which formally
granted to same-sex partners just about all the legal rights available to opposite-sex married
couples,64 is thus a piece of legislation like any other. However, its provisions were justified
during their passage by reference to deeper constitutional values, with Jacqui Smith MP, then
Deputy Minister for Women and Equality, describing the legislation as a ‘sign’ of the govern-
ment’s ‘commitment to social justice and equality’65 and as being ‘about equality’.66

Furthermore, the Human Rights Act 1998 seemingly adds a constitutional tinge to judicial
interpretations of the rights of those in same-sex partnerships.67 Pursuant to section 3 of the
Act, all legislation must be interpreted, so far as it is possible to do so, in the light of
Convention rights, including Articles 14 and 8. Where legislation is incompatible with
Convention rights, a court can only issue a declaration to this effect under section 4 of the
Act, leaving Parliament to decide whether to amend the legislation, but given the generality
of sections 3 and 4 and the significant role they have come to assume in judicial decision-
making, one might well say that they are provisions of considerable constitutional impor-
tance.

This point might in turn be thought to support the argument that the Convention rights to
which the 1998 Act gives effect in national law have come to assume a certain constitutional
significance at national level within the UK. The power of Article 14, as read into legislation
under section 3, has been powerfully demonstrated in Ghaidan v Godin-Mendoza. At Court
of Appeal stage, Lords Justices Buxton and Keene characterised Article 14 as a right of high
constitutional importance,68 and accepted – as did the House of Lords when the case was
appealed upwards – that same-sex partners must be treated on the same basis as opposite-sex
partners in relation to the right to succeed to a statutory tenancy under the Rent Act 1977.69

The House of Lords has also interpreted Article 14, in the Carson case,70 as operating in a
fashion akin to the equal protection standard in US law: that is, effectively in a constitutional
fashion.71 Both Lord Hoffmann and Lord Walker (with whom the rest of the House of Lords
agreed) suggested that some grounds of discrimination – including sexual orientation – were
more serious than others, and that a higher burden had to be met before they could be justi-
fied in terms of Article 14.72 The relevant grounds of discrimination, for Lord Hoffmann,
were those which prima facie appeared to offend against the modern notion of the respect due
to an individual, and in such cases discrimination could not be justified merely on a utilitar-
ian basis (by contrast with less serious grounds of discrimination which could be explained
by a rational justification relating to the general public interest).73 For Lord Walker, the more
serious grounds were analogous to ‘suspect classifications’ in US constitutional law, being
personal characteristics which an individual could not change and which particularly
demeaned the victim when used as a basis for discrimination; severe scrutiny was called for
in such cases, requiring very weighty reasons to be produced if the discrimination was to be
justified.74

Various debates of relevance to particular jurisdictions have been mentioned in this
section. What is key, for present purposes, is that litigation and legislative argument concern-
ing the legal recognition and protection of same-sex partnerships may properly, in the juris-
dictions concerned, be seen as constitutional in nature. With this general point in mind, the
next three sections will consider some more specific constitutional questions posed by the
discussion of same-sex partnerships.
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2 THE ROLES OF COURTS AND LEGISLATURES

If it is accepted that same-sex partnerships deserve to be granted, in substantive terms, some
level of legal recognition and protection, the question arises whether it is more appropriate
for the legislature or the courts to do this (or to take the lead in doing it) in the jurisdiction
concerned: a question which is clearly of an institutional nature.75

This question has been particularly important in the USA, where a bitter issue in political
debate – at least, for opponents of legal rights for those in same-sex partnerships – has been
the perception that such rights are emerging through the courts without the voices of elected
legislators being fully heard. Part of the rhetoric used in the debates following the state
supreme court decisions, mentioned in the previous section, in Hawaii and California thus
related to perceived clashes between ‘liberal’ judicial decisions and the more socially conser-
vative ‘will of the people’: leading ultimately to constitutional amendments in the states
concerned.76 Furthermore, arguments about the appropriate ‘place’ of courts have also arisen
in strong terms within many of the cases concerning the substantive question of the rights to
be recognised as existing in relation to those in same-sex partnerships, with the dissenters in
Goodridge77 emphasising the point with particular force (in so doing echoing the earlier
dissents of Justices Scalia and Thomas at federal Supreme Court level in Lawrence on the
issue of decriminalisation of consenting sexual activity between persons of the same sex78).

Nonetheless, despite noting that judicial deference was inappropriate where an important
constitutional right – namely, equal access to marriage – was at stake,79 Chief Justice
Marshall sought in Goodridge to justify the state Supreme Judicial Court’s decision as an
exercise of its proper constitutional function: ‘The Massachusetts Constitution requires that
legislation meet certain criteria and not extend beyond certain limits. It is the function of
courts to determine whether these criteria are met and whether these limits are exceeded …
To label the court’s role as usurping that of the Legislature … is to misunderstand the nature
and purpose of judicial review [of legislation]. We owe great deference to the Legislature to
decide social and policy issues, but it is the traditional and settled role of courts to decide
constitutional issues.’80 Furthermore, the Court was keen to allow the state legislature time to
rectify the impugned legislation instead of striking it down immediately.81 A similar strategy
was evident in South Africa: Justice Sachs, emphasizing the importance of separation of
powers and in spite of the strong normative weight that he had attached to the recognition of
same-sex marriage, agreed in Fourie to postpone for a year the Constitutional Court’s decla-
ration of invalidity concerning the Marriage Act 1961’s exclusion of same-sex couples, so as
to give the legislature time to produce a constitutionally satisfactory solution.82 One might
perhaps also argue that, in Canada, a mirror-image process was in play: that is, one reason for
the federal government’s reference of its proposed same-sex marriage legislation to the
Supreme Court was in effect – given its narrow Parliamentary majority at the time83 – to pass
a difficult decision about a socially contentious issue to a nationally respected institution that
had long accepted responsibility for adjudicating upon the more sensitive aspects of citizens’
constitutional rights unhindered by concerns about Parliamentary majorities or future general
elections.

In the UK, judicial sensitivity to the constitutional significance and proper positioning of
the boundary between sections 3 and 4 of the Human Rights Act is clear, even if there has
been disagreement about the boundary’s exact location.84 In consequence, a court which
sought, through section 3 interpretation, to give a statute (in Lord Nicholls’ words) ‘a mean-
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ing which departs substantially from a fundamental feature of an Act of Parliament is likely
to have crossed the boundary between interpretation and amendment. This is especially so
where the departure has important practical repercussions which the court is not equipped to
evaluate’.85 This was strongly evident in Ghaidan. Lord Nicholls stated that ‘Parliament …
cannot have intended that in the discharge of this extended interpretative function the courts
should adopt a meaning inconsistent with a fundamental feature of legislation. That would be
to cross the constitutional boundary section 3 seeks to demarcate and preserve. Parliament has
retained the right to enact legislation in terms which are not Convention-compliant.’86 In a
similar vein, Lord Rodger stressed the need for courts, when carrying out section 3 interpre-
tations, to avoid ‘crossing the border from interpretation to amendment’.87 Constitutional
concerns were also prominent in Lord Millett’s dissent: ‘The question’ whether a section 3
interpretation was appropriate on the facts, he suggested, ‘is of great constitutional impor-
tance, for it goes to the relationship between the legislature and the judiciary, and hence ulti-
mately to the supremacy of Parliament. Sections 3 and 4 of the Human Rights Act were
carefully crafted to preserve the existing constitutional doctrine, and any application of the
ambit of section 3 beyond its proper scope subverts it. This is not to say that the doctrine of
Parliamentary supremacy is sacrosanct, but only that any change in a fundamental constitu-
tional principle should be the consequence of deliberate legislative action and not judicial
activism, however well meaning.’88 Aileen Kavanagh has suggested that one factor driving
courts in determining where the practical boundary between section 3 reinterpretation and a
section 4 declaration lies is the likelihood that the Westminster Parliament will in practice
intervene to deal with the subject-matter (it is thus interesting to note that at the time Ghaidan
was being litigated, Parliament was in the process of considering the proposals which resulted
in the Civil Partnership Act 2004). Other factors include the court’s characterisation of the
subject-matter as more social (inclining the court not to intervene) or constitutional (inclin-
ing it to intervene).89 All of these factors concern the limits of the appropriate constitutional
role of the courts, and might be described as institutional in the sense set out above.

In the jurisdictions discussed, judicial decision-making concerning the legal recognition
and protection of same-sex partnerships has thus acted as a focus for debate about the key
institutional – and classically constitutional law – issue of the appropriate ambits of judicial
and legislative decision-making.90 Whether one regards judicial decision-making in this area
as appropriate in normative terms will depend on whether one categorises the substantive
questions involved as concerned with social policy rather than constitutional rights (itself a
rather permeable distinction) and where one regards the appropriate limits of the judicial deci-
sion-making capacity as lying. Nonetheless, it deserves to be reiterated that in none of the
cases discussed in this section have courts sought explicitly to challenge the authority of the
legislature: in fact, often quite the reverse. In the UK, but also in the USA, the possibility of
a political override of judicial decisions also remains in place (hence the campaigns for state-
level and even federal constitutional amendments to bar same-sex marriage in the USA).91

Furthermore, if the logic of the critics of court involvement in the recognition of legal rights
for same-sex partners was to be applied strictly, it would – at least at face value – become
somewhat difficult to see how one would not also need to support the dissenting judgments
of Justices Scalia and Thomas in Lawrence v Texas, where they implied that while they might
not favour moves to criminalise consenting sexual activity where this was not already the
case, they believed that a decision to decriminalise was a social policy matter for the legisla-
ture rather than the courts.92 This perhaps helps to further underline the point, made earlier,
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that while relevant substantive and institutional questions are analytically separable, they may
sometimes blur together in practice.

3 COMPARATIVE AND INTERNATIONAL CONSTITUTIONAL LAW
ARGUMENTS

It is now common to see arguments based upon comparative or international law used before
legislatures and courts when they consider the substantive rights to be accorded to those in
same-sex partnerships. Conservative jurists tend to respond to this development with hostil-
ity. Nonetheless, given the global availability of information, debate about the use of compar-
ative and international material is likely to be ongoing.

Although Lawrence v Texas concerned decriminalisation of consenting same-sex sexual
activity, rather than same-sex partnerships (a point which is also true of the High Court of
Delhi’s significant decision in the Naz Foundation case, where important use was again made
of comparative authority93), it might be felt to provide useful pointers for the latter topic
given the strong debate generated by the Supreme Court majority’s use of comparative case
law to help justify its conclusion that a state anti-sodomy statute was incompatible with the
Due Process Clause of the Fourteenth Amendment and that its earlier, contrasting decision in
Bowers v Hardwick94 should be overruled. William Eskridge categorises Lawrence as ‘the
first time that the Supreme Court has cited foreign case law in the process of overruling an
American constitutional precedent’,95 although non-US authority had been cited in other
contexts. In his judgment, Justice Kennedy noted that the ‘sweeping references’ made in
Bowers to ‘the history of western civilization and to Judaeo-Christian moral and ethical stan-
dards’ as a factor supporting anti-sodomy legislation ‘did not take account’ of contradictory
authorities.96 Of ‘even more importance’97 for Justice Kennedy was the decision of the
European Court of Human Rights in Dudgeon v United Kingdom,98 decided almost five years
before Bowers, that the criminal prohibition of private consensual gay sex contravened the
European Convention on Human Rights. Furthermore, ‘[t]o the extent Bowers relied on
values we share with a wider civilization … [its] reasoning and holding … have been rejected
elsewhere’: the Court of Human Rights followed Dudgeon in later cases, and ‘[o]ther nations
… have taken action consistent with an affirmation of the protected right of homosexual
adults to engage in intimate, consensual conduct … [which] has been accepted as an integral
part of human freedom’.99 Justice Scalia, dissenting, challenged this use of comparative
authority: ‘Constitutional entitlements do not spring into existence because some [US] States
choose to lessen or eliminate criminal sanctions on certain behaviour. Much less do they
spring into existence … because foreign nations decriminalize conduct.’100 Furthermore,
‘The Bowers majority … rejected the claimed right to sodomy on the ground that such a right
was not “deeply rooted in this Nation’s history and tradition” ’.101 Justice Scalia also empha-
sised that it was ‘dangerous’ to use such dicta, since – citing Justice Thomas from Foster v
Florida – ‘ “this Court … should not impose foreign moods, fads, or fashions, on
Americans” ’.102 Eskridge thus notes, effectively in institutional terms, that ‘country after
country has recognized rights for gay people …  without negative consequences for the body
politic’ and suggests that Justice Kennedy ‘implicitly recognized’ that this ‘political experi-
ence’ is ‘instructive for the United States  … Once other countries have accorded gay people
… equal treatment without wrenching their pluralist systems, the price of denying gay people
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the same rights in the United States goes up and the arguments against equality grow
shakier’.103 This, in turn helped ‘signal other countries that the Court is attentive to their
norms and is a cooperative court’.104

At first sight, Justice Kennedy might appear to be treating Bowers’ lack of fit with values
the USA shared ‘with a wider civilization’ as a matter of empirical difference, in so far as he
was measuring the prevailing opinion and showing that analogous constitutional provisions
to those in Bowers had been interpreted differently elsewhere: most obviously, in Dudgeon.
Eskridge thus suggests that ‘the fact that Bowers had received a hostile reaction among judges
in Europe’ and in some ‘traditionalist’ US states ‘provided a neutral reason’ for the Lawrence
majority ‘to believe there was an emerging consensus that this precedent’ had misread the
‘libertarian traditions’ of America and fellow democracies.105 Eskridge notes, however, that
Justice Kennedy must also have been engaged in a normative (or, in the terms used above,
more substantive) exercise: ‘The foreign precedents were both normative focal points, help-
ing an American judge to evaluate the consistency of sodomy laws with fundamental and
shared constitutional principles, and normative feedback, deepening concerns … about the
harmfulness as well as the incorrectness of Bowers’.106 Meanwhile, Justice Scalia’s reference
to ‘this Nation’s history and tradition’ might at first look like an observation of fact, but the
context and subject-matter suggest that the reference was playing a normative role. This
substantive dimension is made explicit through Scalia’s openly normative assertion that it
was ‘dangerous’ to use non-US dicta which imposed ‘foreign moods, fads or fashions’ on
Americans: something which might be summed up as ‘Americans know best about American
values and the constitution’.

Whilst, in analytical terms, debate about the use of comparative and international law
material is thus clearly of an institutional nature – for it concerns the way in which key state
institutions should go about making decisions about important substantive questions (and
thus the nature and conduct of the role of those institutions) – Lawrence might also be felt,
for the reasons highlighted, to provide a further illustration of the potential for overlap, in
practice, between institutional and substantive questions.107 Given the growing use of (in
particular) comparative legal material, it seems very likely that such material will come to
play a strong role in future discussions concerning the legal rights of same-sex partners,
suggesting that similar constitutional points will play a role in that context.108

4 COMPETING RIGHTS

Returning to substantive questions, some litigants have sought to argue that judicial or
legislative recognition of legal rights for same-sex partners poses a threat to their freedom to
put into practice particular religious beliefs which are opposed to same-sex sexual activity
and partnerships.109 Such arguments assume that the law should maintain support either for
religious beliefs in general or for a particular set of religious beliefs,110 and also that relevant
beliefs must – as a substantive matter – be given priority over competing rights-related
claims, for example in relation to same-sex partnerships. The South African Constitutional
Court thus acknowledged in Fourie that while for ‘millions in all walks of life, religion
provides support and nurture and a framework for individual and social stability and growth’
and that religious belief ‘has the capacity to awaken concepts of self-worth and human
dignity’ and ‘affects the believer’s view of society and founds a distinction between right and
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wrong’,111 it is one thing to allow religious believers freely to express their faith-driven views
– and presumably, in applying them, to deny same-sex couples any religious celebration of
their partnership – but quite another to use those beliefs as a basis for interpreting the consti-
tutional rights of lesbians and gays, including the constitutional right to have their partner-
ships recognised by the state.

Arguments about the legal recognition or protection of same-sex partnerships help illus-
trate the broader clashes between claims that people should be free from discrimination on
the basis of sexual orientation (including in relation to the legal recognition and protection of
same-sex partnerships112) and claims that they should be free to act on the basis of religious
beliefs which favour the adverse treatment of lesbians and gay men.113 While this issue is
clearly of a substantive nature, it is worth illustrating that it also has an institutional dimen-
sion. This is captured in Justice Sachs’s assertion in the Fourie case that in an open and demo-
cratic society, ‘there must be mutually respectful co-existence between the secular and the
sacred. The function of the Court is to recognise the sphere which each inhabits, not to force
the one into the sphere of the other. Provided there is no prejudice to the fundamental rights
of any person or group, the law will legitimately acknowledge a diversity of strongly-held
opinions on matters of great public controversy.’114 Furthermore, ‘The hallmark of an open
and democratic society is its capacity to accommodate and manage difference[s] of intensely-
held views and lifestyles in a reasonable and fair manner.’115 While the major focus in this
area, in analytical terms, is thus on substantive as opposed to institutional questions, the latter
clearly still play a role.

5 CONCLUSION

This chapter has attempted to highlight, using examples drawn from a variety of jurisdictions,
some of the key substantive and institutional questions which have arisen in discussions of
the legal recognition and/or protection of same-sex partnerships: a topic which has assumed,
for the reasons highlighted, visible political as well as deep-level constitutional significance
in many jurisdictions. Furthermore, the fact that analogous substantive and institutional ques-
tions – often mixed in practice, even if analytically separable – can be seen to have arisen in
this context in so many jurisdictions, potentially with reference to the case law of other juris-
dictions, helps to underscore the topic’s importance within the field of comparative constitu-
tional law. It nonetheless deserves to be stressed that the levels of moral controversy and
social disagreement surrounding the legal recognition and protection of same-sex partner-
ships vary as between jurisdictions: the more socially liberal atmosphere evident in many
western European nations or in South Africa providing an obvious contrast, in this regard,
with the greater social conservatism apparent in at least parts of the United States of America.
This being so, while the topic provokes analogous constitutional questions in different juris-
dictions and while case law examples can be used on a comparative basis, it is far from guar-
anteed that the various jurisdictions will, in material terms, necessarily recognise the same
substantive legal rights as attaching to those in same-sex partnerships. This latter point often
turns on the local interpretation and power of arguments relating to underlying values like
dignity, autonomy and equality.
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2. In Thoburn v Sunderland CC [2002] EWHC Admin 195, para [62], English Court of Appeal judge Sir John
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31. Judicial engagement with comparative law
Cheryl Saunders

1 INTRODUCTION

1.1 Rationale

Over a period of a decade spanning the turn of the 21st century, references to foreign consti-
tutional experience appeared in a handful of decisions of the Supreme Court of the United
States.1 In Atkins, Lawrence, Roper and Graham the majority opinion referred to foreign law.
In Printz and Knight the reference was confined to individual opinions.2 The references
played a variety of relatively minor roles in the reasoning processes of the Justices concerned
(Tushnet 2005–6, p. 299). They nevertheless sparked considerable controversy, in the course
of which the practice was criticised on grounds of both legitimacy and methodology.3 The
controversy served to highlight what Jackson has characterised as the ‘engagement’ of courts
with foreign law, as a particular, practical application of comparative constitutional law
(Jackson 2010). Judicial engagement with comparative law, which has also variously been
described in terms of the migration of constitutional ideas (Choudhry 2006, p. 1), the impor-
tation of constitutional law (Dupré 2002, p. 267), constitutional borrowing (Friedman and
Saunders 2003), cross-constitutional influence (Scheppele 2003, p. 296) or judicial dialogue
(Harding 2003), is the subject of this chapter. Its inclusion in this volume can be justified on
the basis that it represents a form of applied comparative constitutional law.

The debate in the United States in turn was a catalyst for examination of the extent to
which courts elsewhere in the world refer to foreign law in the course of constitutional adju-
dication.4 While there is much empirical work still to be done, it is already clear that practice
varies dramatically, from states in which there is virtually no explicit reference to foreign law
in the course of adjudication to those in which such references are common. It is also clear
that change is under way in the sense that, as a generalisation, references to foreign law are
becoming more frequent, although from an uneven base. And herein lies an equally
compelling reason for the inclusion of this subject in a volume on comparative constitutional
law. The engagement of courts with foreign law is itself a subject for comparative study. At
one level the task is empirical. At others it calls for a sophisticated application of compara-
tive method in order to understand why practice differs; how the phenomenon is perceived
and understood in different jurisdictions; and whether concerns about usage are shared or are
jurisdiction-specific.

This chapter is concerned with each of these dimensions of the subject. The remainder of
this section explains the scope of the chapter and the range of cases on which it will focus.
Section 2 identifies patterns of use of foreign law by the courts of different states and makes
good the claim that it seems to be increasing. Section 3 examines the varying contexts in
which constitutional adjudication occurs, as the basis for a series of hypotheses about why
practice varies between states. Section 4 continues the focus on context by examining more
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closely the role that foreign law plays in judicial reasoning in those jurisdictions where the
practice is found. The next two sections deal respectively with legitimacy and comparative
method, as the twin objections that have been voiced to the use of foreign law. These parts
show that objections based on legitimacy are more likely to be jurisdiction-specific than
concerns about method, which are more generally shared. The final section draws some brief
conclusions.

1.2 Scope

References to foreign law are more likely to be made, if they are made at all, by an apex court
with jurisdiction in constitutional questions. While other courts sometimes refer to foreign
law as well, this chapter will focus on courts at the peak of the judicial hierarchy or, where
applicable, specialist constitutional courts. Otherwise, the chapter defines the subject broadly.
It treats as relevant reference to any kind of foreign constitutional experience: a rule, an inter-
pretation of a text, a practice, a mode of reasoning, or an institutional arrangement, to name
some of the more obvious. It includes references to foreign law for any purpose, ranging from
the provision of authority to decorative rhetoric. For reasons of accessibility, it is confined to
explicit references to foreign law, in the opinion of the court or of individual justices, either
in the body of the judgment or in supporting notes. It should be noted, however, that these do
not exhaust the potential extent of the influence of foreign law, which may be unacknowl-
edged or which may be canvassed in preparatory documentation rather than in the published
reasons of the court.5

The chapter does not deal directly with references to international law. While in some
jurisdictions, of which the United States is an example, attitudes towards the use of foreign
and international law sources tend to be similar, in others the two are treated quite differently.
The explanation lies in part in the different authoritative claims of the two bodies of law. In
a monist legal system international law is part of the body of applicable law; in a dualist
system, typically, treaty law, at least, is not and judicial recognition of international law may
have implications for the separation of powers. One ironic consequence of this difference is
that some jurisdictions that are less likely to refer to foreign law may readily refer to interna-
tional law and vice versa.6 For the moment, the difference justifies the distinction drawn here.
In the longer term, however, the distinction is likely to become increasingly blurred as refer-
ences to both foreign and international law proliferate in conditions of globalisation (Walker
2008, p. 373).

The distinction is challenged also by the existence of supra-national courts, of which the
European Court of Justice and the European Court of Human Rights are paradigm examples.
In the interests of consistency, in this chapter they are excluded from consideration of the
practices of courts that lie in hierarchical relationship to them. From the standpoint of other
states, however, supra-national courts have the same status as foreign courts and references
to them are relevant for present purposes. It should be noted in passing that these courts also
are of interest from the standpoint of judicial engagement with foreign law in at least two
other ways, although neither is pursued further here. The first is that a supra-national court
may itself engage in comparative constitutional law in order to resolve the questions before
it.7 The second is that courts that accept the authority of a supra-national court but do not
themselves refer to foreign law may nevertheless be influenced by foreign law, filtered
through decisions of the supra-national court (Poirier 2008).8
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1.3 Cases

The analysis in this chapter will be illustrated by reference to a range of jurisdictions. The
choice of these is influenced in part by availability of data and in part by the need to select
cases that are reasonably indicative of world constitutional experience. For this latter purpose,
selection is guided by a notional template, in order to ensure coverage of both common law
and civil law legal systems and, within each, of both a range of regions and of constitutional
systems in different stages of development. The common law states to which reference will
be made are the United States, Australia, South Africa,9 Singapore and Israel. These cover
both the British and United States constitutional traditions, to the extent to which these can
still be distinguished; span four geographic regions; and include both established and new
constitutions with a variety of genealogical histories. The principal civil law jurisdictions are
Germany, Argentina, Hungary, Taiwan and Japan. Again, these span several regions and
include polities in a variety of constitutional circumstances, ranging from the established
systems of Germany and Japan to the other three systems, each of which has emerged in rela-
tively recent times from a period of authoritarian rule but which otherwise are quite different
from each other.

It is important not to claim too much for this selection. In the first place, regional cover-
age is not complete, for reasons of lack of data.10 Secondly, while, as I have argued else-
where, a template along these lines has potential for inclusive comparative constitutional
analysis, it remains to be tested (Saunders 2009). Even on the assumption that the template
provides the basis for a generally appropriate jurisdictional spread, moreover, divergence
between individual constitutional systems raises the possibility that particular factors will
skew the outcomes in a particular case. Some attempt can be made to guard against this possi-
bility by reference to other jurisdictions with broadly similar characteristics. Nevertheless, the
conclusions drawn from this selection of cases need verification through ongoing research.

2 PATTERNS AND TRENDS

2.1 Use

Research on engagement with comparative constitutional law by courts reveals a wide vari-
ety of practice, ranging from polities in which courts never, or hardly ever, refer explicitly to
foreign law in the course of constitutional adjudication and those in which such references are
frequent. Of the cases selected for consideration in this chapter, those in the former category
include Germany, with three references to foreign law over the 14 years from 1991–2005,
justifying description of current practice as ‘rare’;11 Japan, with no references to foreign law
in majority opinions between 1990 and 2008 and only 11 in individual opinions (Ejima 2009,
p. 28); and Taiwan, in which only four majority opinions, or 0.7% of the total, referred to
foreign law between 1949 and 2008 (Chang and Yeh 2008).12 At the other end of the scale is
Australia, where research shows that foreign law was cited in the majority of constitutional
cases decided by the High Court between 1998 and 2008;13 South Africa, where foreign law
has been cited in more than half of the 300 or so cases decided since 1994 (Bentele 2009, pp.
219, 227); and Israel, in which 18% of constitutional cases decided between 1994 and 2002
cited foreign law (Navot 2008) and such references have been described as ‘extensive’.14

Judicial engagement with comparative law 573



 

Occupying the middle ground is Hungary, where 10.12% of cases cited foreign law between
1999 and 2008 (Szente 2008);15 Singapore, where citation of foreign law declined as the view
that the Constitution should be interpreted within its own ‘four walls’ took hold but where,
nevertheless, it has been characterised as ‘very much the norm’ (Ramraj 2002, p. 2020);16 and
Argentina, where a distinctive early pattern of authoritative citation of US law has been
replaced by a more eclectic practice (Rosenkrantz 2003, p. 269). Probably, the United States
should be included in this group as well. While the number of citations in recent years is
small, the practice itself is long-established (Calabresi and Zimdahl 2005, p. 567).

On the basis of this data, common law states are more likely to cite foreign law in the
course of constitutional adjudication and civil law states are less likely to do so. This conclu-
sion can be strengthened by reference to the experience of other states. The apex courts in
India and Canada, for example, make relatively frequent reference to foreign constitutional
experience (Tripathi 1957, p. 319),17 whereas the Constitutional Courts of Belgium and
Austria do not (Poirier, 2008; Gamper, 2009, p. 155).18 The line is far from bright, however.
The United States and Singapore are common law states that show some signs of discomfort
with references to foreign law, as also does, for example, Malaysia.19 Argentina and Hungary,
on the other hand, are civil law states in which courts periodically cite common law; and their
number can be augmented by reference to, for example, Spain, Brazil and Indonesia (Guerra
2005, p. 567; Mendes 2009; Harjono 2010). Further, while the Constitutional Court of
Germany now cites foreign law infrequently, the practice was once more common and Justice
Bryde has observed that there are ‘no fundamental objections’ to it.20 What seem likely to be
multiple explanations for differences in practice will be sought in the next part, from consid-
eration of the context in which constitutional adjudication occurs.

2.2 Increase

It is often claimed that the practice of referring to foreign experience in the course of consti-
tutional adjudication is increasing.21 In all probability such claims are correct. The substan-
tial increase since 1990 in the number of states with new Constitutions and new
Constitutional Courts is sufficient to raise the incidence overall.22 The greater accessibility of
foreign constitutional materials through information technology facilitates reference to them.
The proliferation of international networks of jurists and scholars encourages transjurisdic-
tional dialogue.23 The internationalisation of constitutional law, especially in relation to
human rights, is a further catalyst (Nijman and Nollkaemper 2007 p. 251, 257).24 In some
states, constitutional rights protection is accompanied by constitutional provisions that more
or less explicitly authorise courts to refer to foreign experience. In South Africa the authority
is clear and direct: in interpreting the Bill of Rights a court ‘may consider foreign law’
(s.39(1)(c)). Arguably, however, a requirement of the kind in section 1 of the Canadian
Charter of Rights and Freedoms, which precludes limitations on rights that cannot be ‘demon-
strably justified in a free and democratic society’, anticipates reference to foreign experience
as well.25 This is the likely consequence, also, of the appointment of foreign judges to a local
court with constitutional jurisdiction.26

On the other hand, the movement is not all one way. As the examples of Germany, South
Africa and Hungary show, the extent of reference to foreign experience may be greater in the
early years of adjudication on a new Constitution, declining, although by no means disap-
pearing, as the local jurisprudence becomes established. Other forces also may discourage
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foreign citation: the reaction against references to foreign constitutional experience in the
United States and Singapore makes the point. It remains to be seen whether the debate in the
United States prompts greater caution about foreign citation in other common law countries
as well. There are some signs of emerging caution in Australia, although it too early to judge
their significance.27 It may also be that internationalisation is increasing the incidence of
reference to international law at the expense of foreign law. There is some support for this
hypothesis from Argentina, where the constitutional revision of 1994 incorporated nine inter-
national human rights treaties into the Constitution of Argentina, enhancing the status of
international jurisprudence in the domestic court system (Levit 1998–9, p. 281).28

3 CONTEXT

Some of the differences between jurisdictions in their engagement with comparative law can
be explained by reference to the context in which constitutional adjudication occurs, includ-
ing the procedures for adjudication and local understanding of the nature of judicial review
and constitutional interpretation. Context, thus understood, also throws light on the ways in
which comparative experience comes to the attention of a court so as to be included in the
formulation of judicial reasons. This section shows that there are features of the context for
judicial review in common law and civil law legal systems that help to explain the differences
between them in explicit engagement with foreign law. It also examines a range of other
contextual factors that help to account for variations in the degree of engagement with
comparative law between states within the same broad legal traditions.

3.1 Common Law

There are at least four characteristics of the common law that affect constitutional adjudica-
tion in common law states and assist in explaining the relatively easy engagement with
foreign law by common law courts.

The first concerns the mode of reasoning by which the common law itself was and contin-
ues to be built. In this legal tradition, cases are decided by reference to earlier cases that are
considered relevantly analogous;29 principles are drawn from decided cases by a process of
induction; future cases may be resolved by deduction from such principles, which nevertheless
are flexible in their reach and application.30 It follows that judges have some discretion in
determining the law by which cases are resolved. Judicial discretion is constrained to a degree
by the doctrine of precedent. On the other hand, the notion of binding precedent consolidates
the position of judge as law-maker, albeit within limits that depend on cultural acceptance and
may vary between jurisdictions. It also calls for a line to be drawn between precedents that are
binding and those that are not. The latter are not ruled out of consideration if, in the circum-
stances of a case, they are considered persuasive (Glenn 1987, p. 261). This highly pragmatic
modus operandi enables a common law court to draw on the experiences of other jurisdictions
as well as its own. It enables a common law legal system to remain open to external influence
without jeopardising its legitimacy from a domestic point of view.

This mode of reasoning, in turn, helps to explain the form of judicial decisions: a second,
distinctive characteristic of the common law. At least at the appellate level, a common law
judgment sets out in writing the facts of the case and includes relatively elaborate reasons that
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identify the legal issues, analyse the legal authorities on which the resolution of each issue
rests and explain how the authorities are used.31 Like the doctrine of precedent itself, the
obligation to provide written reasons has developed over time and now performs several func-
tions. Reasons help litigants to understand why the case was won or lost and, in the case of
the latter, to accept the outcome. They effectuate common law method by providing some
insight into what the case stands for and how it might be used in the future. They are a means
for holding judges to account for the decisions that they make and the public power that they
exercise. This function is enhanced by the assumption that each judge has the right and
responsibility to give his or her opinion, in concurring or dissenting reasons, if joint reasons
cannot be agreed. As the significance of the expectation of reasoned decisions grows, it has
been argued that they represent a shift in the common law conception of legal authority from
command towards justification.32

These first two characteristics provide a contemporary explanation for the engagement of
courts with comparative law in resolving common law cases. No doubt the practice received
considerable stimulus from the long period of colonialism in the 19th and early 20th centuries
during which, at least within the British empire, the common law was regarded as a single
legal system over which the Privy Council and the House of Lords presided, aided by their
overlapping membership. This was also the period within which both the doctrine of prece-
dent and the requirement for written reasons were consolidated. But more than half a century
after most colonial ties effectively dissolved, causing the common law to fragment into
distinct national legal systems,33 this is no longer an adequate explanation for a practice that,
if anything, has continued to expand.

An explanation of how and why courts engage with comparative law in common law cases
does not necessarily explain references to foreign law in the somewhat different context of
the construction and application of written constitutions. The extension of the practice to
constitutional adjudication in most common law states can be attributed in part to the char-
acteristics of constitutions themselves, which in turn affect the kinds of questions raised in
constitutional adjudication. Many parts of most constitutions are expressed with a degree of
generality. The types of issues raised are unlikely to be confined to questions of textual inter-
pretation of the relatively straightforward variety found in connection with the application of
many statutes. Constitutional issues are sui generis but the demands they place on courts have
some affinity with those presented by the common law. The resulting tendency to apply the
techniques of common law adjudication in constitutional cases when it seems useful to do so
is further encouraged by the third of the characteristics of common law legal systems: that,
typically, constitutional cases are determined by the courts that also administer the rest of the
law, under arrangements sometimes described as diffuse review (Saunders 2007, p. 11).
Many of the judges in such courts often have extensive practical experience in the common
law.34 The circumstances in which they carry out their tasks emphasise the interdependence
of the Constitution and the rest of the legal system: indeed, a court often applies both the
Constitution and other sources of law in resolving an ostensibly constitutional case. From this
perspective, the engagement of common law courts with foreign law in the course of consti-
tutional adjudication can be understood as a process of bringing to bear on a constitutional
problem a set of techniques with which judges are familiar and which have worked effec-
tively in broadly similar contexts.

A final, potentially relevant characteristic of a common law legal system is its reliance on
adversarial procedures. Constitutional questions typically come before a court in the context
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of a concrete dispute, which requires judicial resolution and involves two or more parties as
antagonists. The legal representatives of the parties present arguments that are designed to
further the cause of their respective clients as far as possible, consistently with their overrid-
ing obligations to the court, which include a duty to disclose all relevant domestic law (Ipp
1998, pp. 63, 67). The court determines the case largely, if not solely, by reference to the
arguments raised by parties or amici curiae.35 For present purposes it follows that foreign
experience enters judicial deliberations primarily through arguments that are put to a court by
others, which in turn are expected to be reflected in its reasons.

It may be noted in passing that the practice of citation of foreign law has become enmeshed
with a wider concern on the part of courts about the proliferation of domestic authority
through information technology. Some of the resulting attempts to manage both are illumi-
nating for present purposes. In 2001, a practice direction for England and Wales identified
cases decided in other jurisdictions as ‘a valuable source of law’, which nevertheless ‘should
not be cited without proper consideration of whether it does indeed add to the existing body
of law’ (1 WLR [2001], p. 100). In Singapore also, a practice direction of the Supreme Court
requires counsel citing foreign authority to ensure that it ‘will be of assistance to the devel-
opment of local jurisprudence’ (Supreme Court Practice Directions [2007]). The former
direction has been criticised on the ground that it paints ‘an unsophisticated picture of legal
argument’.36 These developments suggest, however, that if the problem of the volume of
authority is not resolved, it may have a further impact on judicial use of comparative law,
which may affect the process of common law reasoning itself.

The variations between common law states in attitudes towards the use of comparative
law, noted in the earlier section, can be attributed in part to differences in their legal arrange-
ments, under the broad umbrella of the common law. In the case of the United States, for
example, relevant differences might include the limited jurisdiction of the Supreme Court in
resolving disputes by reference to the common law and the proliferation of precedents from
multiple jurisdictions within the United States, which was a catalyst for the rise and partial
fall of controversial no-citation rules.37

As debate in both the United States and Singapore suggests, however, opposition in
common law states to the use of comparative law in constitutional cases also reflects a partic-
ular view of the Constitution as a distinctive instrument serving distinctively national needs.
What is sometimes described as an expressivist view of the Constitution38 may be triggered
by textual considerations or by a range of other internal factors: in the United States these
include contestation over originalism as the appropriate approach to constitutional interpreta-
tion and in Singapore they include a concern to preclude undue influence of what are claimed
to be western values on the interpretation of the Constitution of an Asian state
(Thiruvengadam 2009, pp. 114, 121). In its most extreme form, this view goes not merely to
the methodology of judicial references to comparative law, but precludes its use.39 In this
event, it challenges the legitimacy of engagement with comparative constitutional law and
will be taken up again in that context in section 5, below. 

3.2 Civil Law

The corresponding characteristics of civil law legal systems differ in significant respects,
which can be identified only at a general level, given considerable variations in both theory
and practice between civil law states.40
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First, the determination of legal questions relies to a greater extent on deduction from a
written, legislated text as the source of the general law. On this basis, the role of the judge is
more clearly delineated than in a common law system and the sources of legal reference are
apparently more confined.41 This form of positivism places a premium on legal certainty.
Consistently with the conception of the role of a judge, moreover, there is no formal doctrine
of binding precedent. In fact, the judicial function in civil law systems is much more complex
and nuanced than this stylised account would suggest. Judges necessarily reach beyond legis-
lated texts in search of solutions to legal problems that are not covered by them, in ways that
demand creativity and potentially enhance the relevance of foreign legal experience.42 Prior
decisions are followed in the interests of consistency and fairness, to the point where they
may be regarded as having normative force.43 But the core assumptions about the role of a
judge and the sources of law remain influential for present purposes. One consequence is a
distinctive style of reasoning, which tends to draw on principle rather than on similarities and
differences between particular factual situations and thus relies relatively little on analogy.
This approach to the determination and application of law does not encourage fine distinc-
tions to be drawn between judicial pronouncements that have normative force and those that
do not in the form of the dichotomy either between ratio and obiter or between binding and
persuasive authority.44

These features of civilian adjudication in turn affect the form and substance of judicial
reasons for decision. Length and style differs between jurisdictions, from the brief and syllo-
gistic decisions in the French tradition to the more discursive German judgments.45 Typically,
however, judicial reasons are formal, legalistic and ‘magisterial’ in tone.46 In this case, prac-
tical as well as theoretical considerations inhibit reference to comparative experience. A civil
law court also is more likely to deliver a single judgment, without opportunity for concurring
reasons or dissents.

Again as a generalisation, these features of civilian judicial reasoning are less pronounced
in constitutional adjudication. In part this is attributable to the nature of constitutions: their
generality; the subject matter with which they deal; the expectation of longevity, whether
realised or not. Ironically, difference in style is facilitated in this tradition by another feature
more often found in civil law states: a specialist constitutional court, providing concentrated
constitutional review.47 Such courts may elaborate their reasons at greater length, in terms
that are less legalistic and more explicitly oriented to principle. Multiple sets of reasons are
more common and determinations are more likely formally to be binding on other courts,
further encouraging persuasive reasoning. A different mode of appointment to courts of this
kind ensures broader membership, which often includes a proportion of scholars with an
interest and some expertise in comparative law.

Constitutional adjudication thus expands the opportunities for engagement with foreign
experience. There are reports that such references are increasing, under the influence of inter-
nationalisation and globalisation, including the evolution of supra-national arrangements.
One influential scholar, Peter Haberle, has suggested comparative law as an additional inter-
pretative technique.48 On the other hand, underlying theoretical assumptions, acquired habits
of reasoning and established practices continue to limit explicit engagement with compara-
tive law and to structure the way in which it occurs. Thus Bryde reports that ‘the German
Constitutional Court has developed a style of reasoning where it basically cites only its own
precedents’.49 And in Argentina, where references to decisions of the Supreme Court of the
United States have been a long-established feature of constitutional jurisprudence, scholars
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express concern about the effects of a lack of training in ‘the handling of precedents as a
source of decisions’ (Spector 2008, pp. 129, 130).50

The final characteristic, which also varies between states, concerns the process of litiga-
tion. Where constitutional adjudication is concentrated in a specialist court, access to review
may be limited to specified public officials or to the presentation of a constitutional question
by another court in which a constitutional issue has been raised over which it does not have
complete jurisdiction. In the former case, review takes place in the abstract and the parties,
such as they are, have a systemic interest in the outcome. Even in the latter, the Constitutional
Court decides the question but not the concrete case. Again, there are signs of change: some
decentralisation of judicial authority to deal with claims of unconstitutionality;51 recognition
of the rights of parties in the court below to present argument to the Constitutional Court;52

adoption of procedures to enable complaints by individuals where infringement of constitu-
tional rights is alleged.53 Procedures born of an inquisitorial rather than an adversarial tradi-
tion nevertheless remain in place. These provide alternative avenues by which comparative
experience may be introduced into the deliberations of the Court and reflected in its work.
Where a rapporteur is assigned to prepare the case for consideration by the court as a whole,
foreign constitutional experience may be taken into account in ways that do not appear on the
public record: the votum prepared by a rapporteur for the German Constitutional Court is an
example.54 Inquisitorial procedures also enable a court to seek advice from experts on
comparative experience in ways that would not be feasible in a common law appellate
court.55 In Taiwan, for example, the Constitutional Court may hold expert meetings in which
scholars give their views on aspects of comparative constitutional experience relevant to a
question before the court, at which the petitioners are not necessarily present (Constitutional
Court of Taiwan 2010).56

Not all states that are broadly in the civil law tradition have specialist Constitutional
Courts. The most common alternative is a system of diffuse review, typically influenced by
the United States model. Of the cases singled out for special attention in this chapter, both
Argentina and Japan fall within this category. As noted in the earlier section, however, the
Supreme Court of the former engages freely with comparative law, while that of the latter
does not. These examples therefore suggest that the choice of diffuse or concentrated review
alone does not explain differences in preparedness to refer to foreign law.

Another obvious factor in play in the case of Argentina is its long fascination with the
Constitution of the United States on which the Argentine Constitution of 1853 was modelled,
leading to a practice of treating decisions of the Supreme Court of the United States as, effec-
tively, binding (Miller 1997, p. 1483). This unusual reaction appears to have been prompted
by a desire to fill a perceived gap in the available law in the aftermath of the adoption of a new
Constitution in the interests of legal certainty, coupled with the prestige of the United States
Constitution in 19th-century Latin America.57 If this is correct, civil law values themselves are
part of the explanation. The practice in Japan, on the other hand, lies closer to the traditional
civil law norm and thus might be considered unremarkable. It has been suggested nevertheless
that there are internal factors that explain the general passivity of the Supreme Court of Japan
in judicial review, which include, for example, the influence of pre-enactment scrutiny by the
prestigious Cabinet Legislation Bureau (Satoh 2008, pp. 603, 605).58 Barriers to the accessi-
bility of foreign case law, including language, may be part of the explanation as well.

There are considerable variations in explicit engagement with comparative law even
amongst jurisdictions with a specialist constitutional court. The Constitutional Court of
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Hungary offers an example from the cases in this study but the point could be illustrated also
by other cases, including the courts of Spain and Indonesia. These may be explained in
several ways that are not necessarily mutually exclusive. First, they may be a manifestation
of a general tendency for procedures for constitutional review to converge in the conditions
of globalisation and internationalisation that marked the turn of the 21st century, at least to
the extent of providing more explicit reasons for decision. Secondly, such cases may also
illustrate usage of comparative constitutional law in order to augment the authority of a new
Constitutional Court and assist to establish its place in the constitutional order. Thus Dupré
has argued that the importation of foreign constitutional experience in the early years of the
Hungarian Constitutional Court was strategically important in establishing a new constitu-
tionalism in a post-authoritarian state that was still using its old Constitution, albeit in
amended form.59

3.3 Hypotheses

Examination of the context in which constitutional adjudication takes place suggests the
following hypotheses.

First, there are features of the process of adjudication that, as a generalisation, are associ-
ated with common law and civil law legal systems respectively that assist to explain differ-
ences in the extent of explicit reference to foreign constitutional experience in judicial
reasoning. Absence of citation of foreign law does not necessarily reflect the extent of foreign
constitutional influence, which may be unacknowledged or to which reference may be made
at other stages of the decision-making process, which do not always form part of the public
record.

Secondly, reluctance to engage explicitly with comparative law may be attributable to
characteristics of the legal system or may reflect the dominance of a particularistic view of
the Constitution and thus of the relevance of comparative experience to interpreting all or
parts of it.

Thirdly, there is a tendency towards some convergence of the conception of judicial
review on grounds of constitutionality, which is contributing to an increase in explicit
engagement with comparative law. The precise contribution that comparative law plays
depends on the conventions of the local reasoning process.

Finally, courts in states that have recently undergone significant constitutional change may
have a greater incentive to engage with comparative law, either to increase the authority of
the new constitutional regime or as a source of guidance in interpreting the new Constitution
as local jurisprudence develops.

4 THE CONTRIBUTION OF COMPARATIVE LAW

4.1 Precedential Value

In assessing the contribution of comparative law to constitutional adjudication it is conve-
nient to deal with its status in the law of the jurisdiction concerned as a preliminary matter.

A rule represents law for those obliged by law to comply with it. Courts of an independent
state are not legally obliged to comply with decisions of the courts of other states or with
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foreign constitutional rules. Rather, as Dupré has shown in relation to Hungary, a court that
engages with foreign law voluntarily imports it, often adapting it in the process.60 Foreign law
is used to assist with the process of local decision-making and at best represents persuasive,
rather than binding, authority. Its value depends on its substance rather than on the source
from which it derives. This understanding of the precedential weight of foreign law is criti-
cal to the assessment of the legitimacy of reference to it and is potentially relevant also to
consideration of comparative method.

It has been suggested that this dichotomy oversimplifies the problem because the bound-
ary between binding and persuasive authority is not so clear-cut. Schauer has argued, for
example, that the manner in which foreign law is used in practice often places considerable
weight on the source paying relatively little attention to substance, at least in the sense of
supporting argument (Schauer 2008, p. 1935). Conversely, precedents that are binding in
theory can often be evaded in practice or, in extreme cases, overturned by courts of final juris-
diction. The perspective that sources of legal authority lie along a continuum suggests that the
normative force of foreign law can be underestimated (ibid, pp. 1950–51). And, so the argu-
ment goes, even if the binding quality of authority is retained as the tipping point, the histor-
ical development of the doctrine of precedent shows that citation practice can sometimes
harden into law (ibid, p. 1958).

As the previous section shows, from the perspective of global constitutional law, the line
between binding and persuasive authority may be even finer than Schauer describes. Schauer
is correct also that there are certain usages of comparative law that attach considerable signif-
icance to the source, in some instances to the exclusion of consideration of substance. Three
examples may be given. First, in rare instances, the courts of one state may accept the deci-
sions of a court of another as effectively binding. Historically, this was the case in Argentina,
where the Supreme Court followed decisions of the Supreme Court of the United States, even
when its own previous decisions suggested a different outcome.61 It is clear that this practice
was linked with the genetic relationship between the two Constitutions (Choudhry 1999, pp.
819, 838),62 but it is possible to envisage circumstances in which the courts of one state have
other incentives to automatically follow particular foreign law.63 Secondly, source becomes
critical in a different way where a court refers to foreign experience to demonstrate that, in
practice, it is the norm, with the implication that it therefore should be followed. On at least
some versions of this usage, what counts is the prevalence of the experience, or aggregate
numbers, rather than individual substantive reasons for it. A range of examples of this kind
of reasoning is provided in the opinion of the Supreme Court in Roper v Simmons (543 US
[2005], p. 551), although the finding in Roper itself that the United States was the ‘only coun-
try in the world that continues to give official sanction to the juvenile death penalty’ was used
only as ‘respected and significant confirmation’ of the Court’s own conclusions (543 US
[2005], pp. 551, 577, 578). Thirdly, in a closely related usage, a court may adopt a principle
on the basis that it has universal application. In the case of Hungary, for example, human
dignity was claimed as an element of ‘modern’ constitutions.64

These usages represent only a small proportion of the ways in which courts engage with
comparative constitutional law. Reaction to them, when they are employed, is likely to
depend on local conventions of judicial reasoning. A legal culture that is accustomed to
deductive reasoning, for example, is more likely to be comfortable with a claim that a prin-
ciple is universal than a culture used to the development of principles by a process of induc-
tion. The critical point for present purposes, however, is that, irrespective of the manner in

Judicial engagement with comparative law 581



 

which a court engages with foreign law, in no case is that law legally binding on the court
concerned. In each case, the court has a choice whether to engage with foreign law or not.
This distinction has consequences, including the following. Foreign law may lose its author-
ity as a source, as local jurisprudence develops.65 A foreign source may be freely adapted to
local purposes.66 An international legal consensus represents only a guide, although one
which Waldron suggests may be more scientific and thus less susceptible to manipulation
than reference to individual foreign jurisdictions (Waldron 2005–06, pp. 129, 144). The
obligations of counsel to the court differ, in relation to the citation of foreign law.

4.2 Manner of Engagement

The manner in which foreign experience is used in constitutional adjudication is relevant both
to assessment of legitimacy and to evaluation of methodology. This part focuses only on the
practice of courts that make explicit reference to comparative law. Even within this group,
however, practice varies dramatically. This section examines usage along several different
axes: the broad purposes of recourse to foreign law; the role of foreign law in the reasoning
process; the circumstances in which a court is likely to engage with foreign law.

It may be useful first to make some general observations about categorisation, both
because of the diversity of the approaches that may be taken and because the difficulty of the
exercise also offers insight into the manner in which courts collectively engage with foreign
law. The controversy over engagement with foreign law that erupted in the United States in
the 1990s prompted many attempts at categorisation in order better to understand this diffuse
phenomenon. These came at the problem from a variety of perspectives, reflecting its multi-
faceted character. Thus in an early contribution to the field, Mark Tushnet adopted an
approach based on comparative methods, distinguishing between functionalism, expressivism
and bricolage, subsequently elaborating the first two by distinguishing between normative
universalism and functionalism on the one hand and simple contextualism and expressivism
on the other (Tushnet 1999, p. 1226; Tushnet 2007). In another influential, early contribution,
Sujit Choudhry identified three ‘modes’ of comparative constitutional interpretation as
universalist, dialogical and genealogical,67 each of which is directed to the rationale for judi-
cial reference to comparative law, including the assumptions on which the practice is based.
More recently, Vicki Jackson has proposed a categorisation based partly on the weight that
courts accord to foreign law, distinguishing for this purpose between convergence, resistance
and engagement (Jackson 2005, p. 109; Jackson 2010).

In one way or another, these and other categorisations that have been proposed68 feed into
an understanding of the purposes of recourse to foreign law. At the most general level, it is
possible to identify at least two broad purposes that the practice serves. First, foreign consti-
tutional experience sometimes is used in a functionalist manner to assist in resolving prob-
lems that appear to be shared, the answers to which might have universal or at least
transnational application. For obvious reasons, foreign experience is more likely to be used
in this way to resolve questions about rights, particularly where constitutional rights also are
reflected in international norms, but this method of use can assist with the resolution of insti-
tutional questions as well.69 Secondly, comparative constitutional law can assist constitu-
tional self-understanding by, for example, providing new ways of thinking about old
problems70 or identifying dimensions of local experience that are distinctive by contrast with
others.71 It follows that exposure to foreign experience can perform a useful function whether
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it ultimately is applied or rejected. But these two broad purposes by no means account for all
the instances in which courts make reference to foreign law. As the earlier examples of cate-
gorisation suggest, any schema that purports to cover the practice comprehensively is driven
to providing for a ‘catch-all’ category. Tushnet’s bricolage, Choudhry’s dialogue and
Jackson’s engagement can also be seen in this light.72

Whatever the purposes of recourse to foreign law, it may play different roles in the reason-
ing process and be invoked at many different stages. Depending on the question for decision,
for example, comparative law can assist in clarifying the nature of the problem or any aspect
of it;73 identifying options for the resolution of any of the issues before the court;74 exempli-
fying the application of constitutional standards;75 exploring the consequences of particular
solutions;76 confirming a tentative conclusion.77 In any of these cases, some references to
foreign law will have a more substantive effect on the outcome than others; from this point
of view usage can be ranged along a spectrum between the constructive application of foreign
law in legal argument to inspirational or cosmetic use.78 References to foreign law are made
not only to assist in the resolution of core questions before a court, which typically require
decisions to be made about the interpretation and application of constitutional text and struc-
ture. They may be used also in the course of resolving a range of other questions that arise in
the course of adjudication, including the determination of approaches to interpretation79 and
the formulation of remedies,80 and the scope of the judicial role.81

Finally, it is possible to generalise, cautiously, about the circumstances in which a court is
more likely to have recourse to comparative law. Empirical evidence suggests that new courts
or courts dealing with new Constitutions are likely to engage with comparative law but that
engagement will lessen, although not necessarily cease, as local jurisprudence becomes estab-
lished. By extension, even established courts dealing with established constitutions may
derive assistance from foreign constitutional experience in resolving questions to which local
jurisprudence provides no clear answer. As in relation to the manner of use, so the timing of
use also has attracted attempts at categorisation, with an eye to the United States debate
(Marshall 2004, p. 1633; Sitaraman 2009, p. 32).82 Typically, there is broad consensus that
reference to foreign law may be helpful and appropriate where local law yields no clear
answer but becomes increasingly problematic where local law is relatively settled and foreign
experience diverges from it. Thus stated, this is merely an application of the obvious propo-
sition that judges are bound by local law and that comparative law, by contrast, is an aid in
the adjudicative process. Even in the more nuanced form in which they appear in the litera-
ture, however, such analyses are at best a rough guide, which cannot take adequate account
of the multifarious purposes and methods that characterise the engagement by courts with
comparative constitutional law.

5 LEGITIMACY

5.1 A Compound Question

Some criticisms of judicial engagement with foreign constitutional law question the legitimacy
of the practice and thus challenge references to foreign law as a matter of principle. These crit-
icisms are based on two different sets of considerations, which are not always clearly distin-
guished. One set concerns the role of a judge and thus depends on the conventions of the legal
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system in which the question arises. The other draws specifically on the character of
Constitutions, including the particular problems of constitutional interpretation. At the
margins, both shade into other aspects of the topic. The legitimacy of recourse to foreign law
inevitably is dependent on the role that it plays in the judicial deliberative process. Even
where judicial engagement with foreign constitutional experience is unquestioned in princi-
ple, its legitimacy in a particular case may depend on the adequacy of the comparative method
employed by the court, in the light of the purpose for which foreign experience was used.

5.2 Concerns Derived from the Legal System

The legitimacy of judicial engagement with foreign law may be questioned in legal systems
in which the traditional understanding of the role of the judge has a continuing inhibiting
effect on the citation of authority and discursive judicial reasoning, despite changes in inter-
pretive theory. Objection to citation of foreign law is less likely in legal systems in which the
judicial task traditionally is expected to involve engagement with previous experience in
order to determine and, within limits, to develop the applicable law.

Even in this latter situation, however, the legitimacy of engagement with foreign law
depends on the degree of reliance on it. The example of Argentina, to which reference was
made earlier, suggests that what is acceptable may vary between states and over time.
Nevertheless, as a generalisation, foreign legal experience can be no more than persuasive
and frequently will play an even less direct role in the reasoning process. Foreign law thus
may be an aid, but local law is determinative and supplies the boundaries within which it is
used. What this means in practice will depend on the question before the court, the degree of
determinacy of local law and, perhaps, local understanding of the judicial role, but the general
proposition is clear.

One of innumerable examples that might be given to illustrate the point is provided by the
reasons of the Court of Appeal of Botswana in 2009 in upholding the constitutional immu-
nity of a serving President from civil suit.83 The Court referred to South African authority
both to confirm the presumption to be applied in construing the section of the Constitution in
question and to reject argument for a more purposive approach to align the Constitution with
what the applicant claimed were democratic values. But the Court rejected an argument that
it should consider constitutional experience elsewhere ‘in order to determine whether the
Botswana provision is too favourable to the President’ in circumstances where the meaning
of the Constitution was ‘perfectly clear’. On this point also it referred to foreign authority,
citing with approval the reasons of Chaskalson P in Makwanyane:

In dealing with comparative law we must bear in mind that we are required to construe the South
African Constitution, and not … the constitution of some foreign country, and that this has to be
done with due regard to our legal system, our history and circumstances, and the structure and
language of our own Constitution. We can derive assistance from … foreign case law, but we are in
no way bound to follow it.84

Writing in the wake of Roper and in the context of the United States debate on judicial
engagement with foreign law, Waldron has urged the need for a theory to explain the prac-
tice and assist in evaluating its use.85 To this end, he has proposed a reconceptualisation of
the notion of ius gentium, understood as a legal consensus between appropriate categories of
nations on contemporary solutions to particularly ‘intractable’ problems, which might be used
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to guide the ‘elaboration’ of local law (ibid, pp. 135, 139, 145).86 Waldron’s theory is
unlikely to have easy purchase in states where reference to foreign law is unexceptionable in
principle and in which a theory that relies on broad-based international consensus does not in
any event explain the actual usage of foreign law. His argument draws attention however to
the distinctiveness of the United States within the common law legal family, sharing a pref-
erence for what Glenn calls ‘affirmative ideas’ with the civil law (Glenn 2007, pp. 249–50).

5.3 Constitutional Complications

In some states, considerations stemming from the character of a Constitution affect the atti-
tudes that otherwise are taken towards engagement with foreign law. On one hand, the more
general and enduring nature of a constitutional instrument encourages a mode of discursive
reasoning that may involve explicit, if careful, reference to foreign law in states where,
normally, this is not the practice. Conversely, courts in states where there is no objection in
principle to engagement with foreign law may baulk at its use in relation to constitutional
questions, as the examples of the United States and Singapore show.

In this latter category of states, engagement with foreign law in the course of constitutional
adjudication may be resisted on three types of grounds.

The first points to the character of the Constitution as a compact between members of a
national democratic community which, it is argued, should be interpreted and applied by
organs of the community that in turn are accountable to the sovereign people.87 This appears
to be the objection to which Chief Justice Roberts referred during his confirmation hearing
when, reflecting on a hypothetical reference by the Supreme Court to the decision of a
German judge, he observed that: ‘... no President accountable to the people appointed that
judge, and no Senate accountable to the people confirmed that judge; and yet he’s playing a
role in shaping a law that binds the people in this country’.88 The straightforward answer to
this objection, formulated in this way, is that it overstates the way in which foreign law is
used.89 National judges are not obliged to engage with foreign law. When they do so they are
accountable for its use in the ordinary way, which includes published reasons for decision.
The associated arguments that, while current use is acceptable it paves the way for practices
that mandate reference to foreign law or that acknowledge its binding status, are difficult to
take seriously in the absence of any sign that either is likely to occur.90

A second set of arguments against engagement with foreign law in the course of constitu-
tional adjudication draws attention to the distinctive character of a national Constitution.
Every Constitution is made for a particular national community even if, as is usually the case,
it incorporates features from elsewhere. Typically, a Constitution not only creates institutions
and provides a legal framework within which they are supposed to operate but responds to
and reflects the circumstances of the state community in a myriad of ways that distinguish it
from other Constitutions and give it a role in the expression of national identity (Frankenberg
2006, p. 439).91 For these reasons, it sometimes is suggested that foreign law cannot provide
a useful guide to local constitutional interpretation. Thus in Stanford, Scalia J rejected the
relevance of foreign experience in determining whether the execution of juveniles offended
the Eighth Amendment prohibition of ‘cruel and unusual punishment’ on the ground that ‘It
is American conceptions of decency that are dispositive’.92 The rejection in Singapore of
‘analogies drawn from other countries such as Great Britain, the United States or Australia’93

can be understood in the same way. While this aspect of Constitutions is significant for
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constitutional comparison, it does not necessarily preclude reference to foreign law in princi-
ple but goes rather to the adequacy of comparative method and will be considered again in
that context.

A third objection to judicial reference to foreign constitutional experience is linked to
interpretive method. One of the most intractable and contentious problems in constitutional
law is the approach that should be taken to the interpretation of an instrument that takes the
form of a legal text but is written in general terms; which is intended to last for a long period
of time; and which trumps some decisions of current democratic majorities. Those who would
resolve this problem by relying on the meaning of the Constitution at the time of promulga-
tion in accordance with a theory of originalism are less likely to accept the relevance of
foreign experience after that date for the purposes of constitutional interpretation. Even on
this basis, however, an original understanding may show that the Constitution was intended
to evolve over time in a way to which foreign experience may be relevant94 or simply that
foreign experience was intended to be taken into account in the course of constitutional inter-
pretation.95 And, in any event, originalism is only one of a number of interpretive theories.
Others, typically, allow for adaptation and change over time, in varying degrees and offer no
objection in principle to engagement with foreign law.96

6 COMPARATIVE METHOD

6.1 Significance

From the perspective of global practice, the methodology that courts use in engaging with
foreign constitutional experience is at least as important as the issue of legitimacy. As the
discussion in the previous section showed, the legitimacy of citation of foreign authority by
a court may depend on whether its approach is capable of taking adequate account of relevant
distinctive features of both local constitutional arrangements and those of a foreign compara-
tor. The practice of referring to foreign constitutional experience is growing, in terms not only
of the number of jurisdictions that engage in it but also of the range of comparators on which
courts draw. In many and perhaps most cases, the value of engagement with foreign law
depends on the reliability of the methods employed.

In principle, engagement with foreign law in the course of constitutional adjudication
raises all the standard problems of comparative law:97 the rationale for the choice of compara-
tors; the challenge of comparing like with like, excluding extraneous factors; the difficulty of
adequately taking account not only of constitutional context but also of culture, helpfully
defined by Cotterrell to include beliefs and values; tradition, including historical experience;
material culture including levels of technological and economic development; and ‘emotional
attachments and rejections’ (Cotterrell 2008). Further complicating the exercise is the possi-
bility of genuine disagreement about where the balance lies in each case between two oppos-
ing realities: on the one hand, shared, if general, values, which make comparison potentially
fruitful98 and on the other, the inevitability of local difference, often in critical respects.99 Nor
is the situation stable: there are forces for both convergence and divergence operating on the
constitutional systems of the world of the 21st century.100 Differences may be enduring but
in some instances represent a phase in the emergence of a common norm.101

There is a question, however, about whether the demands of comparative method are

586 Comparative constitutional law



 

affected by the context of adjudication. The question has practical significance. Courts do not
have the time nor, in most cases, the opportunity to engage in elaborate comparative study.
Their methods must be adequate; but if the methodological demands of engagement with
foreign law are claimed to be too great, the practice will be abandoned and its benefits lost.
Justice O’Regan of the Constitutional Court of South Africa articulated the dilemma well:
courts must avoid ‘shallow comparativism’ but to ‘forbid any comparative review because of
[the risks associated with comparative method] would be to deprive our legal system of the
benefits of the learning and wisdom to be found in other jurisdictions’.102 The rest of this
section argues that what is adequate in a particular case depends largely on the purpose for
which foreign law is used, the weight accorded to it in the deliberative process and the conclu-
sions to which it is taken to lead. In the common law jurisdictions in which the practice is
most securely established, adversarial procedure, the acceptance of multiple judicial opinions
and the publication of reasoned judgments provide additional safeguards against error or
misuse.

6.2 Choice of Comparators

Courts are relatively unlikely to engage in scientific selection of the jurisdictions to which
they refer.103 Relevantly, in jurisdictions where courts are dependent on the arguments of
parties, advocates also are unlikely to do so, although there is anecdotal evidence of an oblig-
ation for advocates who raise a jurisdiction in argument to refer the court to all relevant
jurisprudence in that jurisdiction of which they are aware.104 The selection of jurisdictions
nevertheless must be justifiable in the light of the purpose of the reference to foreign law and
the claims based on it.

The point can be illustrated by examples. Claims of universality or prevalence, whether
express or implied, require attention to the pool of relevant comparators. Thus Chief Justice
Burger’s claim in Bowers105 that condemnation of homosexual conduct was ‘firmly rooted in
Judeao-Christian moral and ethical standards’ was vulnerable to Justice Kennedy’s response
in Lawrence that there were foreign authorities within the same broad tradition ‘pointing in
the opposite direction’.106 On the other hand, reference to foreign constitutional experience
that is designed simply to show that there is another way of tackling a particular problem, or
to identify a range of options, does not require the same attention to coverage. Examination
by President Chaskalson in Makwanyane of decisions on the constitutionality of the death
penalty in the United States, Germany, India and Hungary and by the European Court of
Human Rights did not raise concerns on the grounds of case selection when the purpose was
to explore the arguments for and against the death penalty in a range of courts that had already
dealt with the question to assist in determining the meaning of South Africa’s own constitu-
tional provision.107 Justice Breyer’s famous reference to selected European federations in
Printz would have served to illustrate his point that there are other federations in which the
constituent units administer federal laws had he not overlooked the broader constitutional
context in which the practice occurs, which undermined the utility of the example.108

In circumstances of these kinds, reference to a small number of cases in the manner some-
times pejoratively described as ‘cherry-picking’ can make a helpful contribution to the judi-
cial reasoning process.109 The potential for the practice to be misleading if there are examples
from other relevant jurisdictions to the contrary, however, reinforces the need for the purpose
of the reference to be explained and circumscribed.110
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While the bases on which comparators are chosen varies between cases, judges and juris-
dictions, it is possible to make some generalisations about use.

First, comparators sometimes are identified as a group, in order to claim common or at
least prevalent practice. The claim may be based on empirical evidence but often is merely
rhetorical. Examples include references to ‘the overwhelming weight of international opin-
ion’ extrapolated from practice in all countries of the world;111 ‘modern constitutions’;112 and
‘other great democratic societies’.113 If used in isolation, this technique relies for its effect on
weight of numbers and precludes nuanced examination of relevant differences between
particular states. It tends to be associated with expectations of universality and for that reason
to be understood as making greater demands for local compliance than many other forms of
engagement with foreign law. On the other hand, a claim for the relevance of a practice
because it is universal may be more acceptable in some legal cultures than analogical use of
the constitutional experience of another state;114 if it is empirically based, it also can be
portrayed as more scientific than ‘piecemeal’ citation practice.115

Secondly, courts tend to refer to the constitutional experience of other states that are simi-
lar to their own in relevant ways. Language, legal system and shared constitutional assump-
tions are typically relevant factors; cultural context and economic development sometimes
affect choice as well. Thus Australian courts refer primarily (although not exclusively) to
experience in the United Kingdom, the United States, Canada and New Zealand; the
Constitutional Court of Austria is likely to refer to German decisions, if it refers to foreign
law at all (Gamper, 2009, p. 164); the Constitutional Court of South Africa refers to decisions
from Canada, the United States, India and Germany, amongst others; and Anglophone
African courts refer to decisions of South African courts. This pattern of behaviour has the
practical advantage that it minimises the difficulties of adequately understanding foreign law,
examined in the next section. As these examples suggest, similarity between jurisdictions
sometimes is underpinned by genealogical or genetic relationships. While relationships of
this kind also help to explain readiness to use foreign law, they serve primarily to identify a
state or group of states that might be useful and accessible comparators.

Thirdly, it is apparent that a range of other factors also may be in play in selecting
comparator jurisdictions. The prestige of a court in terms of the recognised quality of its
jurisprudence is a significant factor, particularly in states in constitutional transition, as newly
established courts seek to ensure respect for their own decisions.116 The influence of the
Constitutional Court of Germany in central and eastern Europe can be understood in part on
this basis;117 reference commonly is made to decisions of the Supreme Court of the United
States for the same reason. In some courts, the underlying knowledge and expertise of the
judges is a factor of a different kind. Chang and Yeh, for example, report a correlation
between citation practice in the Constitutional Court of Taiwan and the country in which
particular justices undertook graduate study.118 While explicit citation of foreign law is rela-
tively uncommon in Taiwan, it seems likely that this factor also has a more general effect on
the deliberations of the Court.119

6.3 Substance and Context

A second group of methodological issues underscores the challenge for a court in adequately
grasping the constitutional experience of another state so as to draw conclusions for its own.
The difficulty may be less when the court is dealing with questions about constitutional
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rights, to the extent that values are shared and the outcome is somewhat less likely to be
affected by other features of constitutional design that complicate institutional comparison.120

Even in this context, however, there may be local cultural differences or institutional factors
relevant to the conclusions drawn from foreign experience.121 The difficulties of comparison
potentially range from adequately understanding the law of another state through appreciat-
ing the interdependence of a particular experience with other aspects of the legal and consti-
tutional system to evaluating any relevant impact of the cultural context from which the
foreign experience arose. Conclusions drawn from references to foreign law may be flawed
if relevant differences are overlooked.122 If differences are exaggerated, on the other hand,
the potential benefit of comparative insight is lost.123

As with the choice of comparator, the significance of these methodological considerations
often depends on the purpose for which foreign experience is used. Depth of understanding
is more important if substantial weight is placed on a particular foreign experience to provide
or test a solution. Thus, in Printz, failure to take account of the structural design of the
European federations was fatal to their relevance to assist in the resolution of a problem of
United States federalism by showing that local administration of federal laws was a familiar
practice elsewhere.124 But even the somewhat softer, dialogic, use of foreign experience calls
for a relatively sophisticated comparative method in order to explore the underlying assump-
tions of two constitutional systems so as to better understand one’s own, in making interpre-
tive choices.125 Arguably, in these circumstances, no harm is done from the perspective of the
quality of the final decision if the comparator jurisdiction is not fully understood.
Nevertheless, a flawed understanding of foreign experience matters: the reasons of the court
are less persuasive and the engagement with foreign law loses its educative value. And the
same applies to the rejection of foreign experience on the basis of inadequate comparative
analysis. In these circumstances, not only is the reasoning of the court unsound, but the
opportunity for insight from comparative experience is lost.

As a generalisation, judges are equipped by their legal training to be conscious of legal
context in identifying and evaluating authorities that may assist to resolve the case before
them. This training serves them in good stead in making allowance for legal and constitu-
tional difference in drawing on foreign constitutional experience as well. Their training
equips them less well to identify wider contextual and cultural differences, which also are less
likely to be drawn to their attention by the parties. Even so, it is not uncommon to find distinc-
tions being drawn on the basis of considerations of these kinds.126 Typically, the method-
ological hazards of engagement with foreign law are reduced by a tendency for judges to rely
on familiar jurisdictions and to be wary of placing undue weight on foreign examples in the
reasoning process.127 The potential for error nevertheless further underscores the significance
of transparency in explaining the relevance of foreign experience in published reasons.128

7 CONCLUSIONS

Constitutional ideas have never been confined by state borders. Judicial decisions on the
meaning and application of Constitutions are one means by which fertilisation occurs. In the
early part of the 21st century, variations in the extent to which national courts explicitly refer
to foreign experience and in the manner in which they do so make this a case study in compar-
ative constitutional law in its own right. Even in courts where explicit reference to foreign law
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is rare, evidence of engagement with foreign experience can often be detected in the jurispru-
dence of a court and is sometimes confirmed by extra-curial observations.

Explicit engagement with foreign constitutional experience is increasing, by reference
both to the number of states in which the practice is used and to the variety of jurisdictions to
which reference is made. This may be explained in various ways; the greater accessibility of
foreign experience; some convergence of understanding of the role of a court in constitutional
review; the incentives and opportunities provided by globalisation and internationalisation;
growing acceptance of the benefits of transparency. The movement is not all one way,
however. The usage is, properly, less where there is an established local jurisprudence on the
question before the court or where features of local constitutional understanding are deemed
to diminish the relevance of comparative experience. An additional factor, which may
become increasingly significant in the future, is the volume of domestic precedents with
which courts must deal.

Recent debate on judicial engagement with foreign law reveals two broad challenges to the
practice. One, which disputes its legitimacy, can be met by the manner in which foreign expe-
rience is used. Despite the vigour with which this question has been canvassed in the United
States, it has met with bemusement elsewhere. It seems unlikely that it can be sustained in the
longer term.

But the debate on legitimacy has drawn attention to the second challenge, of the extent to
which a court adequately understands the foreign experience on which it draws and makes
sufficient allowance for relevant difference. Evaluation of the comparative methodology of
courts is complicated by the variety of ways in which they use foreign experience, some of
which involve aggregation and thus preclude consideration of difference and some of which
make depth of comparative understanding less significant. On the other hand, in each case,
the methodology employed must be adequate to the purpose, in order both to take advantage
of the insight that foreign experience offers and to enhance the explanatory value of the
reasons of the court.

Until recently, judicial reasoning received relatively little attention from the standpoint of
comparative method. More critical scrutiny can be expected in the future, whether courts
draw on foreign experience or reject it. The methodological bar need be set no higher than is
necessary to obtain the benefit of foreign experience in the development of national constitu-
tional jurisprudence and the resolution of national constitutional problems. Even so, it will
call for reasoned attention to similarity and difference and precise articulation of how and
why foreign law is used.
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1. Printz v United States 521 US 898 (1997); Knight v Florida 528 US 990 (1999); Atkins v Virginia 536 US 304
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4. Most notably, the International Association of Constitutional Law established a research group on The Use of
Foreign Precedents by Constitutional Judges at the World Congress in 2007. The work of this group is
expected to be published in 2011 as T. Groppi and M.-C. Ponthoreau (eds), Constitutional Cross-fertilization:
The Use of Foreign Precedents by Constitutional Judges (London: Hart Publishing). See also Sir Basil
Markesinis and Jorg Fedtke, Judicial Recourse to Foreign Law (New York: Routledge-Cavendish, 2006),
with commentaries by jurists from South Africa, Israel, Germany, France, United Kingdom and the European
Union.
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Practice of Comparative Law by the Supreme Courts’, in Markesinis and Fedtke, op. cit., 309 and the discus-
sion of the status of international law in Elisabeth Zoller, Introduction to Public Law: A Comparative Study
(Leiden: Martinus Nijhoff Publishers, 2008), 222–3. Australia is an example of the latter, in which foreign
law is used relatively freely but reference to international law is restricted: Cheryl Saunders, ‘The Use and
Misuse of Comparative Constitutional Law’, 13 Indiana Journal of Global Legal Studies 37 (2006).

7. Christos L. Rozakis, ‘The European Judge as Comparatist’, in Markesinis and Fedtke, op. cit., 338, 351,
describing the ECHR as ‘par excellence, a comparatist court’.

8. Poirier refers by way of example to a decision of the Constitutional Court of Belgium, which referred to a
decision of the ECHR, which in turn referred to decisions of Canadian and South African courts: CC
187/2005, 14 December 2005, referring to Hirst v UK no. 2 ECHR (GC), 6 October 2005.

9. In reality South Africa has a mixed legal system, which also makes it a useful choice: Laurie W.H.
Ackermann, ‘Constitutional Comparativism in South Africa’, in Markesinis and Fedtke, op. cit., 263, 268.

10. States with mixed systems of Islamic law are an obvious omission. Some insight into the potential for dialogue
over the constitutionalisation of the Sharia, can be gleaned from Clark Benner Lombardi, ‘Islamic Law as a
Source of Constitutional Law in Eqypt: The Constitutionalization of the Sharia in a Modern Islamic State’ 37
Columbia Journal of Transnational Law 81 (1998–1999).

11. Markesinis and Fedtke, op. cit., 77; the observation that the German Constitutional Court ‘rarely cites … other
courts’, comes from Bryde, op. cit., 297.

12. Chang and Yeh report a much higher incidence of citation in individual opinions: 74, representing 13.4% of
such opinions. The vast majority of these appeared in footnotes, rather than in the body of the text.

13. The data are on file with the author. They do not distinguish between the citation of sources that precede the
enactment of the Constitution and those that come later; the incidence of citation of the latter nevertheless is
high.

14. The quotation is from Aharon Barak, ‘Comparison in Public Law’, in Markesinis and Fedtke, op. cit., 287,
292.

15. These figures include references to the ECHR. Szente notes that the proportion of references is higher, at
22.32%, if certain categories of unlikely cases are excluded.

16. On the adoption of the four walls doctrine, see Chan Hiang Leng Colin v Public Prosecutor (1994) 3 SLR
662, 681, citing Government of the State of Kelantan v Government of the Federation of Malaya [1963] MLJ
355.

17. Adam M. Smith, ‘Making itself at Home – Understanding Foreign Law in Domestic Jurisprudence: The
Indian Case’, 24 Berkeley Journal of International Law 218, 239 (2006) estimating reference to foreign law
by the Supreme Court of India in an average 24.6% of constitutional cases between 1950 and 2004; Bijon
Roy, ‘An Empirical Survey of Foreign Jurisprudence and International Instruments in Charter Litigation’,  62
University of Toronto Faculty of Law Review 99 (2004), 125, noting references to foreign law in 34 out of 402
Charter decisions of the Supreme Court of Canada between 1998 and 2003.

18. Poirier, op. cit.; Gamper (2009), 155.
19. State of Kelantan v Government of the Federation of Malaya [1963] MLJ 355.
20. Bryde, op. cit., 296. Markesinis and Fedtke, op. cit., identify 24 decisions of the German Constitutional Court

citing foreign law between 1951 and 1974.
21. For example, Ran Hirschl, ‘On the blurred methodological matrix’, in Choudhry, The Migration of

Constitutional Ideas, op. cit., 39, 42–43.
22. As a rough estimate, 91 new Constitutions or constitutional-type instruments for states and other distinct poli-

ties have come into force since 1990: Central Intelligence Agency, The World Factbook,
https://www.cia.gov/library/publications/the-world-factbook/index.html (last visited 17 December 2009).
Non-state polities included in these figures include Hong Kong and Macao.

23. See, for example, the World Conference on Constitutional Justice held under the auspices of the European
Commission for Democracy through Law (the Venice Commission) in 2009: http://www.venice.coe.int/
WCCJ/WCCJ_E.asp (viewed 1 January 2010).

24. As a result of this process, Peters has argued that national constitutions are now only part of a ‘compound
constitutional system’ supplemented by international law. See Anne Peters, ‘The Globalization of State
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Constitutions’, in J. Nijman and A. Nollkaemper (eds), New Perspectives on the Divide between National and
International Law (New York: Oxford University Press, 2007), 251, 257.

25. Bryde, op. cit., suggests that in such cases the ‘text of the national constitution cannot be understood without
comparative analysis’: 306.

26. For example, the Hong Kong Court of Final Appeal Ordinance 1997 authorises the Court to invite judges from
other common law jurisdictions to sit on the Court as a member of the Court.

27. See the discussion in Adrienne Stone, ‘Comparativism in Constitutional Interpretation’, [2009] New Zealand Law
Review 45, 51 ff, analysing the reasons of Heydon J in Roach v Electoral Commissioner (2007) 233 CLR 162.

28. On the continued citation to a wide range of foreign sources, however, see Jan Kleinheisterkamp,
‘Comparative Law in Latin America’, in Mathias Reimann and Reinhard Zimmermann, The Oxford
Handbook of Comparative Law (Oxford: Oxford University Press, 2006), 262, 298.

29. For a sophisticated account of the role of analogy in the common law see Gerald J. Postema, ‘A Similibus ad
Similia: Analogical Thinking in Law’, in Douglas E. Edlin (ed.), Common Law Theory (Cambridge:
Cambridge University Press, 2007), 102, 116 ff.

30. The reasoning process is described in practical context by Lord Diplock in Home Office v Dorset Yacht Co
[1970] AC 1004, 1058–60. For a description of the combination of ‘principled, deductive analysis’ with ‘the
inductive, empirical, case-by-case methodology’ of Anglo-Saxon common law in the mixed legal system of
South Africa, see Ackermann, op. cit., 265–6.

31. For a more comprehensive analysis see Zenon Bankowski, D. Neil MacCormick and Geoffrey Marshall,
‘Precedent in the United Kingdom’, in D. Neil MacCormick and Robert S. Summers (eds), Interpreting
Precedents (Hants, England: Ashgate Publishing, 1997), 315, 321–3.

32. David Dyzenhaus and Michael Taggart, ‘Reasoned Decisions and Legal Theory’, in Edlin, op. cit., 134, 152.
33. Guy Canivet, ‘The Practice of Comparative Law by the Supreme Courts: Brief Reflections on the Dialogue

between the Judges in French and European Experience’ in Markesinis and Fedtke, op. cit., 309, 315.
34. South Africa is an exception to the extent that it has a specialist Constitutional Court, with distinctive pro-

cedures for appointment and tenure. Other courts also can decide most constitutional questions, however, and
the Constitutional Court engages extensively with the general law as raising ‘issues connected with decisions
on constitutional matters’ (Constitution s.167(3)(b)) under a system in which ‘all law …  derives its force from
the Constitution and is subject to constitutional control’: Pharmaceutical Manufacturers Association of South
Africa; In re; ex parte President of the Republic of South Africa 2000 (2) SA 674 (CC) [44], Chaskalson P.

35. Use of amici also varies between national legal systems: see for example Kirby J, reflecting on the relatively
parsimonious Australian approach: ‘Even if the practice in the United States is considered disharmonious with
our legal system in this regard, the practice in England and Canada should not be’, Attorney-General
(Commonwealth) v Breckler, (1999) 197 CLR 83, 133.

36. Roderick Munday, ‘Over-citation: Stemming the Tide’, 166 Justice of the Peace 6 (2002), quoted in Catherine
P. Best, ‘Everything is Old Again: The Proliferation of Case Law and Whether There is a Remedy’, 17
October 2007, http://legalresearch.org/docs/Proliferation_paper.pdf (viewed 2 July 2010).

37. Best, op. cit., 10–15. Best describes the adoption of ‘no publication’ and ‘no citation’ rules by both federal
and state courts from the early 1970s, largely in the interests of efficiency, and their decline in the early years
of the 21st century, in part in consequence of the easy availability of case law in electronic form. See now
Fed. R.  App.  P. 32.1.

38. For early reference to expressivism in the context of comparative constitutional law see Mark Tushnet, ‘The
Possibilities of Comparative Constitutional Law’, 108 Yale Law Journal 1225 (1999).

39. Neither originalism nor the ‘four walls’ doctrine in Singapore necessarily precludes engagement with compar-
ative law: see respectively Tushnet, Minnesota Law Review (2006), op. cit. and Jack Tsen-Ta Lee,
‘Interpreting Bills of Rights: The Value of a Comparative Approach’, 5 International Journal of
Constitutional Law 122 (2007).

40. On the error of treating civilian legal systems as unified, see D. Neil MacCormick and Robert S. Summers,
‘Introduction’, in MacCormick and Summers, op. cit., 1, 3.

41. For the distinction between closed or intrinsic and open or extrinsic methods of interpretation see Canivet, op.
cit., 315–16.

42. Canivet, op. cit., 317. On ‘elaboration and extension’ of legislated law in Germany, see David P. Currie,
‘Separation of Powers in the Federal Republic of Germany’, 9 German Law Journal 2113, 2123–6  (2008).

43. D. Neil MacCormick and Robert S. Summers, ‘Further General Reflections and Conclusions’, in MacCormick
and Summers, op. cit., 531, 532–3.

44. For a more detailed account of such differences, see MacCormick and Summers, ‘Further General
Reflections’, op. cit., 536–40. On different kinds of distinctions drawn between potentially relevant prece-
dents in Germany, see Robert Alexy and Ralf Dreier, ‘Precedent in the Federal Republic of Germany’, in
MacCormick and Summers, op. cit., 17, 34 ff.

45. The contrast appears clearly from Michel Troper and Christophe Grzegorczyk, ‘Precedent in France’, in
MacCormick and Summers, op. cit., 103, 109–10 and Alexy and Dreier, op. cit., 21.
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46. In addition to the sources cited earlier, see Michele Taruffo and Massimo La Torre, ‘Precedent in Italy’, in
MacCormick and Summers, op. cit., 141, 147.

47. For an analysis of the prevalence of such Courts within civil law member states of the European Union, see
Victor Ferreres Comella, ‘The European Model of Constitutional Review of Legislation: Toward
Decentralization’ 2 International Journal of Constitutional Law 461, 462–3 (2004).

48. Peter Haberle, ‘Role and Impact of Constitutional Courts in a Comparative Perspective’, in Ingolf Pernice,
Julianne Kokott and Cheryl Saunders (eds), The Future of the European Judicial System in a Comparative
Perspective (Baden-Baden: Nomos, 2006), 66, also reporting reference to the proposal by the Constitutional
Court of Liechtenstein: at 72. The other four interpretative methods, identified by Savigny, are the grammat-
ical, systemic, historical and teleological modes of interpretation: Joachim Ruckert, ‘Friedrich Carl von
Savigny, the Legal Method, and the Modernity of Law’, Juridica International XI/2006.

49. Op. cit., 297–8.
50. Genaro Carrio, cited in Spector (2008), pp. 129–30.
51. Comella, op. cit., 463, who also analyses the consequential dichotomy between interpretation of a statute to

attempt to preserve its constitutionality, which can be carried out by ordinary courts in some states, and the
function of setting aside a statute, which is the preserve of a Constitutional Court: at 472–4.

52. Benito Alaez Corral and Abel Arias Castano, ‘The Role of the Spanish Constitutional Court in the Judicial
Review of Parliamentary Legislation’, 15 European Public Law 597, 609 (2009), attributing this development
in Spain to the requirements of article 9 of the European Convention on Human Rights.

53. The procedure exists in, for example, Austria, Germany and Spain.
54. Bryde, op. cit., 298.
55. Ibid, pointing to a German practice of asking ‘comparative law institutes for expert advice on foreign laws’.
56. Wen-Chen Chang, contribution to a thread on ‘Proactive Courts’, Comp-admin-law Archives, September

2009.
57. Rosenkrantz describes this as ‘the idea that a binding source of normative authority was needed in order to

prevent the multiplicity of normative discourses that would emere in circumstances where no institution is yet
able to provide authoritative interpretations …’: op. cit., 273. See also Miller, quoting Sarmiento: ‘… we will
find ourselves with a case law to which no one will be permitted to say ‘this is my opinion’’: op. cit., 1526.

58. See also Yasuo Hasebe, ‘Constitutional Borrowing and Political Theory’, 2 International Journal of
Constitutional Law 224, 237, suggesting that the Court’s very conception of democracy also is a factor.

59. Op. cit., 277–8.
60. Op. cit., 274.
61. Rosenkrantz, op. cit., 273–6.
62. The influence of the Constitution of the United States on the Constitution of Argentina creates a genetic rela-

tionship in the sense employed by Choudhry, following Lou Henkin.
63. The aspiration of the post-communist states of central and eastern Europe to join the European Union is a

possible example: for an implication of this effect, see Dupré, op. cit., 271.
64. Dupré, op. cit., 278.
65. As occurred in Argentina: Rosenkrantz, op. cit.
66. As with the case of human dignity in Hungary: Dupré, op. cit. See also the wide variations in the under-

standing and application of the principle of human dignity described by Christopher McCrudden, ‘Human
Dignity and Judicial Interpretation of Human Rights’, 19 European Journal of International Law 655 (2008).

67. Sujit Choudhry, op. cit.
68. By way of examples, see Vicki C. Jackson, ‘Narratives of Federalism: Of Continuities and Comparative

Constitutional Experience’, 51 Duke Law Journal 223 (2001); Sarah K. Harding, ‘Comparative Reasoning
and Judicial Review’, 28 Yale Journal of International Law, 409 (2003); Joan L. Larsen ‘Importing
Constitutional Norms from a “Wider Civilization”: Lawrence and the Rehnquist Court’s Use of Foreign and
International Law in Domestic Constitutional Interpretation’ 65 Ohio State Law Journal 1283 (2004); Cheryl
Saunders, ‘The Use and Misuse of Comparative Constitutional Law’, 13 Industrial Journal of Global Legal
Studies, 37 (2006); Stone, op. cit.; Rosalind Dixon, ‘A Democratic Theory of Constitutional Comparison’, 56
American Journal of Comparative Law (2008) 947.

69. Tushnet (2007) distinguishes between comparisons involving rights and those involving institutional arrange-
ments with his categories of normative universalism and functionalism respectively. On ‘appeal to interna-
tional standards’ in connection with rights, from a German perspective, see Bryde, op. cit., 305–6, pointing in
particular to the application of clauses restricting limitations on rights to those necessary in a ‘democratic soci-
ety’. For an illustration of engagement with comparative constitutional law in dealing with an institutional
problem, see the decision of the Australian High Court in Grollo v Palmer (1995) 184 CLR 348, Brennan CJ,
Deane, Dawson and Toohey JJ, referring to decisions of the Supreme Court of Canada, the Supreme Court of
the United States and the European Court of Human Rights, in resolving the constitutionality of the conferral
of authority to issue telephone interception warrants on federal judges in their personal capacity.

70. For confirmation, see Ackermann, op. cit., 278: ‘… in judicial problem-solving one can easily become trapped
into a sort of tunnel vision, from which it is difficult to escape, or to see other or lateral answers’.
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71. Choudhry, op. cit., 861 cites Ex Parte Speaker of the National Assembly: In Re Dispute Concerning the
Constitutionality of Certain Provisions of the National Education Policy Bill 83 of 1995, 1996 (3) SALR 289
(CC) as an example of this usage (which he terms dialogical). The Court held that a national law could impose
duties of implementation on provinces; the United States experience was irrelevant, in the face of fundamen-
tal differences in the assumptions on which the two constitutional systems were based.

72. Choudhry uses the concept of dialogical interpretation to refer to the use of comparative law to further self-
understanding by identifying and comparing underlying assumptions as a basis for justifying subsequent inter-
pretative choice: op. cit., 858. The multiple ways in which this might occur justifies its inclusion here. Jackson
uses engagement as an umbrella to cover a range of non-binding uses of comparative law ‘as a way of testing
understanding of one’s own traditions and possibilities’: op. cit., (2005), 114. Bricolage simply involves
judges using whatever comparative experience comes to hand when it seems ‘appropriate’: Tushnet (1999),
op. cit., 1304.

73. For example, Australian Capital Television v Commonwealth (1992) 177 CLR 106, in which references to
British, United States and Canadian experience helped a majority of the High Court of Australia to accept that
restrictions on political advertising presented questions about representative democracy as well as about the
scope of federal power over broadcasting.

74. Executive Council of Western Cape Legislature v President of the Republic of South Africa 1995 (4) SA 877
(CC), where the Constitutional Court examined different comparative approaches to the question whether
power can constitutionally be delegated to the executive to make regulations that override the empowering
statute.

75. Bryde draws attention to the potential use of foreign experience in measuring the proportionality of interfer-
ence with constitutional rights standards, although he suggests that the German court would be likely to use
foreign experience merely to raise a question about the law, which the state may (or may not) be able to
resolve: op. cit., 305.

76. Thus, in Hill v Church of Scientology of Toronto [1995] 2 SCR 1130, the Supreme Court of Canada consid-
ered the consequences of the adoption of the ‘actual malice’ standard in the United States, concluding that it
was undesirable in Canada on that ground.

77. Roper v Simmons 543 US 551 (2005).
78. The distinction is taken from Bryde, op. cit., 303–4.
79. The relevance of the federal character of the Constitution to interpretive method in the United States has influ-

enced the Australian High Court in various ways over time: see Austin v Commonwealth (2003) 215 CLR 185.
80. National Coalition for Gay and Lesbian Equality and Others v Minister of Home Affairs and Others, 2000 (2)

SA1 (CC), in which the Constitutional Court of South Africa examined decisions of courts in Canada, the
United States, Israel and Germany in determining that it could read provisions into an otherwise unconstitu-
tional statute in order to preserve its validity.

81. Barak, op. cit., 289.
82. Markesinis and Fedtke, op. cit., ch. 3.
83. Motswaledi v Botswana Democratic Party CACLB-053-2009, http://www.saflii.org/bw/cases/BWCA/2009/

111.pdf (viewed 20 January 2010).
84. S v Makwanyane 1995 (3) SA 391 (CC), 415.
85. Waldron, op. cit.
86. Depending on the purpose, he suggests that the categories might be confined to ‘civilized’ or ‘freedom-loving’

countries: at 145.
87. Kenneth Anderson, ‘Foreign Law and the US Constitution’, 131 Policy Review 33, 49 (2005); see also Stone,

op. cit., 56.
88. Confirmation Hearing on the Nomination of John G. Roberts Jr to be Chief Justice of the United States, 109th

Congress 200-1, (2005). Roberts’ actual hypothesis involved ‘relying on a decision from a German judge
about what our Constitution means’; this is, however, an implausible scenario.

89. Tushet (2006), op. cit., 1284–87.
90. Schauer, op. cit., 1948, 1958-9. See also Mark Tushnet, ‘Referring to Foreign Law in Constitutional

Interpretation: An Episode in the Culture Wars’, 35 University of Baltimore Law Review, 299, 306–10 (2005),
arguing that the conditions that are conducive to development of a ‘slippery-slope’ are not present in these
circumstances, at least where courts that refer to foreign law make its role in their reasoning clear.

91. Frankenberg’s identification of the ‘layered narrative’ of Constitutions provides helpful insight into the prob-
lem of comparison from this perspective. On the concept of expressivism, see: Tushnet (2007), op. cit., 10–15,
also noting that an expressivist understanding of a Constitution is not necessarily shared even within the
nation itself. And as Stone observes, states differ in the extent to which they claim or perceive an expressivist
function for the Constitution: op. cit., 57.

92. Stanford v Kentucky 492 US 361, 369 (1989).
93. Chan Hiang Leng Colin v Public Prosecutor (1994) 3 SLR 662, 681.
94. For argument to this effect in relation to the Eighth Amendment to the Constitution of the United States, see
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Tushnet (2006), op. cit., 1279. Constitutional provisions that permit limitation of rights by law to an extent
determined by reference to the standards of a democratic society also fall within this category: section 1 of
the Canadian Charter of Rights and Freedoms is an example; see also Bryde, op. cit., 305. Constitutions that
can readily be understood in this way have become more prevalent with the incorporation of international
human rights standards into constitutional texts.

95. The explicit authority to refer to foreign law in interpreting the Bill of Rights in section 39 of the South
African Constitution is an example that is useful for this purpose also. It has been copied elsewhere: see
s.32(2), Charter of Human Rights and Responsibilities Act 2006 (Vic). It is clear that in South Africa the
provision was intended to encourage rather than to ‘license’ the courts to refer to foreign experience, which
is an accepted practice that is not confined to the Bill of Rights: Ackermann, op. cit., 268.

96. On pragmatism, see e.g. Tushnet (2006), op. cit., 1280–84; on Australian ‘modified originalism’, see Stone,
op. cit., 54; on the purposive approach prevalent in, for example, South Africa, see Ackermann, op. cit., 270.

97. For an overview of these in relation to comparative constitutional law see Cheryl Saunders, ‘Towards a Global
Constitutional Gene Pool’, National Taiwan University Law Review 1–38 (2009).

98. Ackermann, op. cit., 274, referring to (at least the aspiration towards) a ‘certain universally normative mini-
mum core’ of values; also Barak, op. cit., referring to the ‘common fundamental values’ of democracies and
helpfully identifying the different levels of generality at which comparison might take place: 288.

99. This tension is a theme in much of the literature on this subject: see for example Tushnet (2007), op. cit.
(normative universalism and contextualism); Jackson (2005), op. cit. (convergence and resistance); Sujit
Choudhry, ‘The Lochner Era and Comparative Constitutionalism’, 2 International Journal of Constitutional
Law 1, (2004) (universalism and particularism). It also has a dark side, which might be characterised as impe-
rialism or hegemony and relativism.

100. Saunders (2009), op. cit.
101. Matthias Mahlmann, ‘Theorizing Transnational Law – Varieties of Transnational Law and the Universalistic

Stance’, 10 German Law Journal 1325, 1328 (2009), illustrating the point by reference to the extension of the
vote to women in Switzerland in 1971.

102. N K v Minister of Safety & Security 2005 (6) SA 419 (CC), 24–5.
103. See the principles of case selection for inference-oriented small-sample comparative studies outlined by

Hirschl, op. cit., 47–63. Courts are not necessarily engaged in inference-oriented inquiry when they refer to
foreign experience, but the principles are useful nonetheless. For an interesting argument that links the
purpose of reference to foreign law with the possibilities of more scientific selection see Dixon, op. cit.

104. The point is based on discussions by the author with advocates in South Africa, Australia and the United
Kingdom.

105. Bowers v Hardwick 478 US 186, 196 (1986). Chief Justice Burger’s opinion was only a concurrence and on
its face referred to moral, rather than legal, standards; nevertheless, it serves to illustrate the point.

106. Lawrence v Texas 539 US 558, 576–7 (2003), referring to Dudgeon v United Kingdom 45 ECtHR (1981).
107. S v Makwanyane 1995 (3) SA 391 [34], [26].
108. Printz v United States, 521 US 898, 921 (1997). For a critique of his contextual understanding see Daniel

Halberstam, ‘Comparative Federalism and the Issue of Commandeering’, in Kalypso Nicolaidis and Robert
Howse (eds), The Federal Vision: Legitimacy and Levels of Governance in the US and the EU (Oxford:
Oxford University Press, 2001).

109. More pejorative still was Chief Justice Roberts’ characterisation of the practice as ‘looking over a crowd and
picking out your friends’: Confirmation Hearing, op. cit., 200–01.

110. South African Broadcasting Corporation v National Director of Public Prosecutions (2007) 1 SA 523 (CC),
[25], [100] is an example of such a case, which also illustrates how adversarial argument and multiple judg-
ments operate as a corrective. For an account of the debate on the use of foreign law in this case amongst the
judges concerned, see Bentele, op. cit., 238–40. As that account also suggests, selectivity is an inevitable
dimension of judicial reasoning at the level of an apex court and is not confined to the use of foreign law:
(‘Yes, we cherry pick all the time when we use authorities, foreign or domestic …’, quoting Justice
Moseneke).

111. Roper v Simmons 543 US 551, 578 (2005); see also the examples cited from earlier cases: ‘civilized nations
of the world’; ‘world community’; ‘nations that share our Anglo-American heritage’. See also the reference
in Makwanyane to practice in ‘the countries of the world’ based on a study by Amnesty International: [33].

112. Dupré (2002), op. cit., 278 (usage by the Constitutional Court of Hungary).
113. Australian Capital Television Pty Ltd v Commonwealth (1992) 177 CLR 106, 211, Gaudron J.
114. An inference drawn, for example, from Zoller, op. cit., 222–3, explaining the ‘superiority of universal and

humanistic values’ in France.
115. Waldron, op. cit., 144–5.
116. Justice Kriegler of South Africa has referred to these as ‘exemplary jurisdictions’: Bernstein v Bester 1996 (2)

SA 751 (CC) [133], cited in Ackermann, op. cit., 280.
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117. Dupré (2002), op. cit., 278, in relation to Hungary.
118. Op. cit. They report that 87% of citations by Justices who had studied in Germany were from German courts

and that 68.3% of those by Justices who had studied in the United States were from US courts. The correla-
tion was less clear for Justices who had studied in Japan.

119. Chang and Yeh refer, for example, to the introduction of proportionality reasoning, due process of law and a
political questions doctrine without express citation of foreign law: op. cit.

120. For characterisation of federalism as a ‘package deal’, for example, see Vicki C. Jackson, ‘Narratives of
Federalism: Of Continuities and Comparative Constitutional Experience’, 51 Duke Law Journal 223 (2001).

121. See, for example, Tushnet’s suggestion that the decentralisation of enforcement of the criminal law in the
United States should be taken into account in comparing constitutional doctrine on hate speech in the United
States with jurisdictions in which criminal law is centralised: op. cit. (2007), 10–11.

122. Although they may be useful nevertheless, as Bryde observed in relation to the famously flawed comparative
conclusions of Montesquieu and Bagehot in their respective seminal works: op. cit., 304.

123. For criticism of judicial decisions in Singapore on this basis see Li-Ann Thio, ‘Beyond the “Four Walls” in
an era of Transnational Judicial Conversations’, 19 Columbia Journal of Asian Law 428, (2005–06). The fine
line between exaggerating difference and rejecting the relevance of foreign law altogether is identified in
Adrienne Stone’s analysis of the attitudes of the various Justices of the High Court towards Canadian and
European authority in Roach v Electoral Commissioner (2007) 233 CLR 162: op. cit., 64–8.

124. Printz v United States, 521 US 898, 921 (1997), Breyer J.
125. Choudhry (2006), op. cit., 22–3.
126. Thus, for example, in Ferreira v Levin NO 1996 (1) SA 984 (CC), the Constitutional Court of South Africa

refused to accept that the Constitution required self-incriminating evidence to be protected against derivative
use, in accordance with United States authority, by reference to the disparity in the resources available to the
prosecutorial systems in the two countries: Ackermann, op. cit., 275–6. See also Hill v Church of Scientology
of Toronto, [1995] 2 SCR 1130, 1180, 1188, in which the Supreme Court of Canada declined to adopt the
actual malice standard for defamation from the United States for Canadian law on the ground of social and
political as well as legal and constitutional differences between the two states.

127. In relation to Canada, see Roy, op. cit., 130–34 (2004), estimating that most of the 60 references to foreign
law by the Supreme Court of Canada in Charter cases between 1998 and 2003 were of a ‘survey’ nature or
supported the Court’s own conclusions and only one represented direct adoption of a foreign solution for reso-
lution of an issue for Canada. See also Ackermann, op. cit., 274 ff; Bryde, op. cit., 305.

128. Canivet, op. cit., 325–7; also encouraging prudence; consciousness of the difficulty; and precision.
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32. Constitutional interpretation in comparative 
perspective: comparing judges or courts?1

Vicki C. Jackson and Jamal Greene

1 INTRODUCTION

Writing on comparative interpretive theory would seem to invite an association of particular
interpretive approaches with the courts of particular countries. And in years past, one might
well have felt comfortable embarking on the enterprise in this way, associating the US
Supreme Court, for example, with common law methods of constitutional adjudication, the
French Conseil Constitutionnel with a formalist and quite cryptic approach, and the German
Federal Constitutional Court with a holistic teleological approach. Yet distinctions that in
earlier times might have appeared large must now be tempered by noting considerable over-
lap in the approaches of different courts. Accordingly, this chapter will try to resist the temp-
tation to focus only on how different approaches correspond to different national
constitutional courts or legal cultures. In those countries that permit separate opinions and
thereby facilitate the development of competing interpretive approaches within a single
system, differences among individual judges may be as striking as differences across courts.

The increasing overlap in interpretive approaches may be an effect of globalization,
reflecting the transnationalization of judicial discourses. But these areas of overlap may also
be understood in other ways. First, as David Law suggests, they may be responses to the inter-
nal logic of constitutional review in more democratized polities, and the demands for justifi-
cation of government action that the ideas of limited government and constitutionalism
entail.2 Second, the invocation of a range of justifications – beyond reliance on the ‘plain
meaning’ of texts – that is found in constitutional court opinions today may reflect revised
understandings of the meanings of language, under the influence of the deconstructive
insights of postmodernism in elite intellectual discourses and popular culture in many coun-
tries of the world.3 Third, the growing focus on human rights in international law, and on the
notion of rights as a fundamental (though not necessarily universal) aspect of constitutional-
ism, may contribute to overlaps, if only because constitutional texts draw from a shared set
of archetypes that invite cross-national comparisons and migrations of ideas and approaches.
Fourth, as Mitchel Lasser suggests, there may be procedural effects of an increased focus on
individual rights in constitutional adjudication, which may result in opening judicial
processes up to a broader array of participants and to felt needs for reasoned responses to
those participants’ arguments.4

This chapter focuses on constitutional interpretation by courts in the United States,
Canada, Australia, Germany, and France.5 The first three are jurisdictions whose legal
regimes grew out of the English common law; if there are differences among their high
courts, they are particularly worthy of note given the many commonalities in their back-
ground legal traditions. The Federal Constitutional Court (FCC) of Germany is viewed by
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many as the leading national constitutional court in Europe. The FCC has engaged in consti-
tutional review for close to 60 years, developing a significant jurisprudence over that time.
The legal traditions of German law differ from those of the common law jurisdictions, and
for this reason similarities in constitutional interpretation, to the extent they exist, may be
quite revealing. France’s Conseil Constitutionnel remains a distinctive institution that has
represented an important alternative to the Marbury v Madison concept that courts engage in
judicial review as part of their ordinary function of deciding what law to apply to resolve
disputes. The Conseil is, of the five, the only court that issues all of its opinions in a single
voice, without identifying authorship and without dissent; the absence of separate opinions
helps sustain a distinctive style.6

In any comparative study of courts, one must be careful to recognize the limitations
imposed not only by the countries selected but also by the materials to which one has access.
For the three common-law jurisdictions, the opinions of the courts, as well as scholarly
commentary, are readily available in English, but for Germany and France those not fluent in
the original language must rely on translations and on English-language scholarship, which
may be limited.7 With these caveats acknowledged, the chapter proceeds as follows: section 2
describes several schools of constitutional interpretation whose approaches are reflected in
decisions in the five countries we have chosen to focus on. Section 3 discusses some distinc-
tive aspects of the interpretive approaches of the five courts under study. Section 4 concludes
with some observations about the relationship of interpretive approach to substantive outcome.

2 INTERPRETIVE APPROACHES WRIT LARGE

Interpretive theory as a subject assumes a larger role in some jurisdictions than in others. It
has been a preoccupation of American legal scholarship for at least two generations. In
Canada, by contrast, debates center less on interpretive theory and more on substantive analy-
sis and the possibilities of inter-branch dialogue, although in Canada (as in Australia) consid-
erable attention has been given to the sources, and legitimacy, of unwritten constitutional
principles. The English-language literatures on constitutional review in France and Germany
also differ, with more focus on institutional questions about the French Conseil (is it a court?
how does it relate to the other French high courts?) and more focus on the jurisprudence of
the FCC.

At least three major categories of approaches to constitutional interpretation can be iden-
tified: historically focused positivist interpretation, where the court sees its task as giving
effect to a prior commitment made by the authoritative law giver; ‘purposive’ interpretation,
where the court gives effect to or implements the purpose or purposes of the constitution; and
‘multi-valenced’ approaches that draw on original understandings, purposes, structure,
history, values, and consequences to arrive at constitutional judgments. Justification in the
first approach is by reference to past decisions (by relevant public decisionmakers) embodied
in positive law, whether written or unwritten; justification in the second approach is by
reasoning about constitutional purpose; and justification in the last approach is eclectic, draw-
ing from several sources, with some tendency to seek congruences among them.8 Moreover,
constitutional courts will on occasion reason by self-expression or self-conception, by resort
to a sense of national ethos that cannot be fully captured by lines of text or something as func-
tional as a ‘purpose’.

600 Comparative constitutional law



 

Categories such as these, however, necessarily obscure important differences among
approaches, and also obscure important overlaps between them. We thus offer a set of appar-
ent antinomies, or oppositional approaches, within which constitutional interpretation oper-
ates, in an effort to illuminate, without reifying, important differences in emphasis. These
antinomies, which are in some cases associated with one or another of the larger categories
of interpretation, are discussed below.

2.1 Fixed or Evolving Meaning

An important divide among interpretive approaches across national courts, but especially in
the United States and Australia, is between those who argue that constitutional meaning is
fixed at a particular moment in the past and those who believe constitutional meaning is legit-
imately subject to evolving understandings. A famous statement of the US Constitution as a
living instrument is found in Missouri v Holland. Justice Holmes, writing for the Court,
announced:

[W]hen we are dealing with words that also are a constituent act, like the Constitution of the United
States, we must realize that they have called into life a being the development of which could not
have been foreseen completely by the most gifted of its begetters. It was enough for them to realize
or to hope that they had created an organism; it has taken a century and has cost their successors
much sweat and blood to prove that they created a nation. The case before us must be considered in
the light of our whole experience and not merely in that of what was said a hundred years ago.9

This evolutionary approach is perhaps foreshadowed by John Marshall’s famous assertion in
McCulloch v Maryland that ‘it is a constitution we are expounding’, and his implication that
constitutions cannot frequently be amended; they must be understood ‘to be adapted to the
various crises of human affairs’ that may arise in a future that cannot be clearly foreseen by
their framers.10

A well-known statement of that principle in Canadian constitutional jurisprudence is found
in the Persons Case of 1929, in which the Privy Council acknowledged that, although the
Canadian constitution was, in form, a British statute, a different principle of interpretation
applied when the ‘statute’ was a national constitution:11

The British North America Act planted in Canada a living tree capable of growth and expansion
within its natural limits. The object of the Act was to grant a Constitution to Canada. ‘Like all writ-
ten constitutions it has been subject to development through usage and convention.’12

Thus, the constitution as a ‘living tree’ takes on the impress of social understandings of its
meanings, or exists in interaction with changing social understandings; yet, the metaphor
implicitly acknowledges limitations on interpretive evolution that may arise from the text and
(possibly) the need to distinguish between those areas in which meaning can change through
interpretation and those in which a formal amendment through constitutionally specified
processes is required. The ‘tree’, then, is rooted in an original text and legal tradition but capa-
ble of substantial, though not infinite, change over time through interpretation.13

In contrast to Canada’s ‘living tree’ approach, ‘fixed meaning’ approaches play an impor-
tant role in both Australia and the United States. Thus, Sir Owen Dixon, a Chief Justice of the
High Court, was a leading proponent of what in Australia is understood as ‘strict legalism’,
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in which the words of the Constitution mean the same thing now as they did when adopted in
1900.14 The approach is associated with a constrained role for the judiciary, assuring that
judges’ own preferences will not displace the law that was agreed to by authorized methods
in the past. US Justice Antonin Scalia also favors an original meaning approach. He argues
that both democratic principles and the need to constrain judicial discretion require that
judges be limited to ascertaining what constitutional text meant when it was adopted; he has
gone so far as to say that the purpose of a constitution is to ‘obstruct modernity’,15 and has
argued for and employed resort to 18th-century dictionaries as an aid to interpreting the words
of the Constitution. Originalism in the United States is not only a legal approach to interpre-
tation, but has become a subject of popular and political culture, including popular media and
talk radio discourse.16

Although ‘fixed’ approaches are generally associated with more positivist historicism, a
text may be intended and understood to authorize its own evolution over time. Originalists
may recognize that, in theory, the original ‘public meaning’ of words that require courts to
make moral judgments may develop over time,17 but dominant originalist voices in the
United States have tended to tie ‘original meaning’ to more specific original intentions.18

Some jurists find a middle ground, in which the original commitments of the constitution are
understood at a fairly general level. This practice is embodied in the Australian doctrine
distinguishing between the unchanging ‘connotation’ of a constitutional provision and its
‘denotation’, a distinction explained by Jeffrey Goldsworthy as the distinction between the
meaning of the words (connotation) and their intended applications (denotation):19 the former
is controlling for most Australian judges but not the latter.20 This Australian distinction
between two kinds of meanings has parallels with Ronald Dworkin’s well-known distinction
between legal concepts, designed to invoke moral qualities about law, and legal conceptions,
or specific understandings of what a legal term means or how it applies.21 A similar distinc-
tion was proposed some years later in the United States by Jack Balkin, in an essay in which
he claimed to be an ‘originalist’ despite advocating an evolutionary approach to constitutional
meaning,22 thereby illuminating the practical permeability between ideas of fixed and evolv-
ing meaning, and between originalism and purposivism, discussed below.

2.2 Originalism, Textualism and Purposivism

Closely related to the divide over fixed versus evolving constitutional meaning is the debate
over textualism, especially in its originalist forms, and purposivism in constitutional inter-
pretation. For these purposes, one might distinguish between those who believe that inter-
preting the language of specific texts will provide answers to at least a significant array of
constitutional questions, and those who believe that constitutional questions, whether about
texts or structures and their implications, can only be resolved by reference to broader purpo-
sive or teleological understandings. But one must also distinguish textualists from original-
ists; textualists might believe that answers to constitutional questions may be derived from
the words of the constitution, but may not (logically) be committed to interpreting those
words by reference to a point in the past, rather than their contemporary meaning. Most textu-
alists, at least in the United States, employ originalist methods focused on the intentions of
the drafters or the ‘public meaning’ of the words as they would have been understood at the
time of ratification.

Originalist textualists may believe that most legal issues are resolvable by reference to
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prior public choices embodied in the text; or they may believe that only some issues can be
so determined (those subject to what Keith Whittington and Randy Barnett refer to as ‘inter-
pretation’), while other issues cannot be resolved by reference to the words of the text and
must be subject therefore to constitutional ‘construction’ (i.e., interpretive development based
on non-textual materials).23 Such originalists may be committed to specific understandings of
text but may not believe that the Constitution’s meaning is entirely fixed, in areas legitimately
open to ‘construction’. Other ‘moderate originalists’ are willing to distinguish, as noted
above, between the original meaning of words, which cannot change, and their expected
application, which can. On this view, even if the equal protection clause of the Fourteenth
Amendment was not understood at its enactment to apply to gender discrimination, in the
20th century the equal protection clause has been properly understood – in its original mean-
ing, though not its intended application – to do so.

Purposivists differ in emphasis, framing questions of original understanding at a high level
of generality and often seeking coherence in the constitutional system as a whole. Moderate
originalism can shade into a more purposive approach, which is committed to the idea of
interpreting the constitution so as to advance the overarching purposes of the instrument
understood as a basic charter of good government and government under law.

A wide range of purposes may be attributed to different clauses of a constitution or to a
constitution as a whole: some purposivists may be ‘clause-bound’, focusing only on certain
parts of the constitution; others may advance a general theory of the value a constitution is
most designed to protect, be it the German Constitutional Court’s commitment to human
dignity, or, in the United States, ‘active liberty’ for Justice Stephen Breyer, or representative
democracy on the influential view of John Hart Ely.24 Others may see the purpose of a consti-
tution as that of preserving traditions (or in Justice Scalia’s memorable phrase, ‘obstruct[ing]
modernity’), thereby collapsing purposivism into a kind of historicism. For still others consti-
tutions may be seen as transformational, evoking a dichotomy expressed by some scholars as
‘restorative’ versus ‘redemptive’.25 Debates over the transcendent purpose of the constitution
may reflect competing visions of national self-conception (or ‘ethos’), whether, for example,
as pluralist versus assimilationist or as libertarian versus egalitarian.

Aharon Barak is one of the leading theorists of purposive interpretation in law, arguing
that judges should interpret a constitution according to ‘the objectives, values, and principles
that the constitutional text is designed to actualize’.26 On his account, the ‘subjective’ intent
of the framers of the constitution is relevant but not ‘decisive’; its ‘influence diminishes’ over
time. Because a constitution’s ‘purpose is determined by the needs of the present, in order to
solve problems in the future’, the ‘objective purpose’ of the constitution prevails over past
understandings, though the latter may help ‘in resolving contradictions between conflicting
objective purposes’.27 Purposive interpretation, he argues, is most consistent with the role of
a constitutional court judge in a democracy – to preserve democracy; to bridge gaps between
law and society’s changing needs; and to advance the ‘values and principles that the consti-
tution seeks to actualize’, which represent a ‘social consensus at the core of the legal system’
derived from the constitution’s text and history as well as from the history of its people.28

Proportionality analysis might be understood as a purposive approach to interpretation,
even though some of its proponents contrast proportionality with ‘interpretive’ approaches.
As elaborated in Canada and Germany (as well as elsewhere), proportionality analysis is at
its core concerned with justifications of government action, justifications which must be
consistent with constitutional purposes. Canadian legal scholar David Beatty has described
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proportionality as ‘the ultimate rule of law’, the fundamental purpose of constitutionalism.29

On this account, the purpose of constitutionalism is to restrain and regulate government
action in accordance with universal standards of fairness. Whatever the government’s
purposes, they can only be achieved through means rationally designed to effect the goal, and
in ways that minimize their intrusion on other important values of the society.30 Greater intru-
sions on individual choices require greater justifications on this model. Beatty argues that
most constitutional courts rely on this methodology (though expressed in different terms) and
praises the method as ‘neutral’ in that it does not specify the values of society but only the
relationship between those values and the means chosen by the government to advance
them.31 Robert Alexy, a German constitutional theorist, also defends proportionality as an
essential tool by which the competing principles of a constitution are reconciled; Alexy views
constitutional law as primarily made up of principles that require optimization of a value,
rather than of rules that specify particular conduct as in or out of bounds. Proportionality is
the way in which competing principles can be optimized.32

Whether proportionality is viewed as an underlying principle of constitutional law, or
rather as an interpretive approach that permits reconciliation of different values, it is worth
noting that despite its ubiquity the specific form it takes may vary from country to country.33

And, even where the formulation is roughly similar, as for example between Canada and
Germany, how the test is applied may differ.34

2.3 Single-valenced vs. Multi-valenced Interpretation

Multi-valenced interpretive theories embrace textualism and purposivism, precedent and
history, as well as concern for constitutional values and pragmatic concerns for consequences.
Among US constitutional theorists, David Strauss and Ernest Young offer differing versions
of ‘common law constitutionalism’, and Philip Bobbitt argues that US constitutional inter-
pretation is grounded in six modalities of argument. Some scholars suggest that multi-
valenced interpretive approaches are in a sense self-legitimating; this is what courts deciding
constitutional cases in common law and other jurisdictions do, and have done. Other justifi-
cations focus on the tendency of such factors, especially if weighted towards precedent, to be
conservative in the Burkean sense of slowing the pace of constitutional change while still
allowing for improved understanding, either in deference to the wisdom of the past or with a
humility that cautions incrementalism. Still others argue that the range of factors that can be
considered has the advantage in a pluralist, democratized society of offering a range of forms
of persuasion, thereby inviting a broad set of views into the process of constitutional inter-
pretation.35 Multi-sourced interpretive approaches raise concerns for other jurists about the
potential for unconstrained discretion absent clear priorities and weights for the different
sources.

Unlike originalism, or particular purposive theories, multi-valenced interpretation is not
confident of the existence of single right answers, and may in some cases view a range of
answers as constitutionally tolerable or plausible. Multi-valenced interpreters tend to spend
less time focusing on methodology and more time assessing how the various sources within
the interpretive canon ought to be weighted or understood together in particular cases. Even
those who theorize a priority for the different sources, like Richard Fallon, acknowledge that
in practice factors nominally ranked low may in fact drive analysis.36 Reliance upon multiple
sources of interpretation is a feature not only of decisions by the US Supreme Court but also
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of many of the world’s constitutional courts.37 Examples of multi-valenced opinions may be
found in the German Constitutional Court,38 the Australian High Court,39 and the Canadian
Supreme Court;40 multiple considerations also appear to influence, even if they are not as
overtly reflected in, the French Conseil Constitutionnel’s decisions.41

2.4 Formalism and Rules; Functionalism, Flexibility and Standards

Debates over fixed versus evolutionary constitutional interpretation, or between originalism
and purposivism, correspond, though not exactly, to another set of debates, between more
formalist approaches to adjudication and more flexible approaches, or between rules as
compared to standards in implementing constitutional principles. More formalist approaches,
on this account, are efforts to constrain judicial choices; as Frederick Schauer explains, the
existence of a rule counts as a reason for a decision, even if the reasons underlying the rule
might support a different decision. Rule-bound decisionmaking promotes predictability and
stability, Schauer says, by ‘forc[ing] the future into the categories of the past’.42 Decision
according to rule is said not only to enhance predictability but also to reduce errors made by
other decisionmakers charged with applying doctrine or law; whether it is desirable may
depend on a contextual evaluation of the likelihood of error if decisionmakers are free to
reach an all-things-considered optimal judgment or are bound to apply a rule without regard
to the reasons for it. The advice-giving requirements of Miranda v Arizona may be seen as an
example of the articulation of a constitutional rule, to constrain the all-things-considered
judgments of police and prosecutors.

Rule-bound formalism may be contrasted with more contextual judgments, whether these
result from applying proportionality analysis on a case-by-case basis (even if proportionality
as an approach might sometimes support creation of a rule), or from the articulation of other
‘standards’ for resolving particular kinds of questions. Kathleen Sullivan has famously
contrasted the jurisprudence of ‘rules’ with the jurisprudence of ‘standards’,43 describing the
difference thus:

[R]ules reflect the rationalist and positivist spirit of the codifiers and standards the pragmatic spirit
of the common law judges. The Justices of rules are skeptical about reasoned elaboration and suspect
that standards will enable the Court to translate raw subjective value preferences into law. The
Justices of standards are skeptical about the capacity of rules to constrain value choice and believe
that custom and shared understandings can adequately constrain judicial deliberation in a regime of
standards.44

Rules are often associated with categorical approaches, standards with more flexible balanc-
ing or with judicial efforts to reach ‘fair’ or reasonable results.

2.5 Deference, Majoritarianism and Autonomous Legal Values

Central to any theory of constitutional interpretation is an understanding of the role of a court
in a democracy: if judicial review is authorized, what role, if any, does judicial deference to
political actors play? What weight should be accorded the constitutional views of legislative
majorities? How ‘majoritarian’ should interpretive theory be – should judicial understandings
be open to normative influence from social movements, as reflected either in legislation or in
changing public opinion? Or should interpretive theory emphasize more the role of independent
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judicial judgment about legal values in securing the constitutional bases for democratic
government, under law, to function?

Majoritarianism may influence interpretive approaches in different ways.45 On one
account, if a constitution is silent on an issue, that means it is up to the democratic process
and legislative majorities to decide free from judicially enforceable constitutional constraints;
so Justice Scalia in the United States has frequently argued. On the other hand, the theory of
popular constitutionalism affords changing popular understandings a significant role in
changing the understood meaning of the Constitution that can be enforced by courts; it may
or may not be associated with deference to legislatures.46 Much of the Australian Court’s
interpretive approach is informed by a sensibility viewing the legislature as the primary
guardian of rights; yet when issues are understood to arise under constitutional text, ‘strict
legalism’ has strong elements of autonomy from current popular views. Canadian opinions
can likewise be found that debate the relationship of the court to legislative decisionmaking.47

All democratic constitutional systems need to maintain a balance between the court’s role
as an independent decisionmaker and the need for law, including constitutional law, to main-
tain a connection with the society in which it functions.48 Some systems address this need
through interpretation, whether by allowing substantial room for legislative judgment or
through evolving interpretation informed by changing social understandings. In other
systems, as discussed below, formal amendment has been a more frequent instrument of
constitutional change. Still others provide mechanisms short of amendment that permit
legislative response to or override of judicial decisions,49 though in Canada, whose Section
33 override provision was hailed as a major constitutional innovation, it is not at all clear that
the override has influenced the Court’s interpretive autonomy or deference to legislatures.

2.6 Amendments, Positivism and Suprapositive Constitutionalism

In all of these jurisdictions, interpretive theory might be thought to require an account of the
limits of legitimate interpretation, of when a constitutional change would require an amend-
ment as compared to an interpretive shift. Little of the scholarship on interpretation is explic-
itly framed in these terms, and in many systems there are areas in which either interpretation
or amendment might be available to address the same issue. In France, amendments have on
recent occasions been adopted when a law, or a proposed treaty, is found inconsistent with
the existing constitution;50 Donald Kommers has commented that in Germany, ‘judicially
imposed remodeling of the Basic Law’ would be regarded as inconsistent with a ‘constitu-
tional Rechtsstaat’.51 In the United States, amendment as a vehicle for constitutional change
is infrequent. Amendments face high procedural hurdles; some view amendment as a norma-
tive rupture to be avoided; and interpretation by the Court has often accommodated social
change. Barry Friedman has gone so far as to claim that the events of 1937 amounted to a
decision by the people that henceforth, the Constitution could be altered by judicial interpre-
tation provided the Court stayed ‘within the mainstream of popular understanding’.52

One further divide should be mentioned, and that is between those courts willing to apply
standards not clearly expressed in the constitution to review the validity of formal constitu-
tional amendments and those that are not. The difference is one not merely about interpreta-
tion but about judicial power, and the very idea of constitutionalism. But the difference is also
reflected in the scope of legitimate interpretive claims about what a constitution stands for.
Thus, in Germany, the Basic Law is interpreted as standing for a ‘never again’ principle, to
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prevent the reappearance of a Nazi-like regime. The ‘eternity clause’ of Article 79 makes
aspects of the Basic Law unamendable, and Article 20 authorizes resistance, if necessary, to
efforts to abolish the constitutional order. The eternity clause provides a positive basis for the
German Court to hold amendments to the Basic Law unconstitutional; but the Court has also
invoked principles of natural law or justice, principles that ‘precede’ the constitution, in
discussing the possibility of unconstitutional amendments.53 On the other hand, the presence
of an explicit unamendability clause (for example, Article 89 of the French Constitution) is
not necessarily sufficient to generate judicial enforcement of limits on amendment, even in
the hands of a court capable of creativity in interpreting constitutional instruments.54 A
court’s willingness to engage in substantive review of amendments may well depend both on
the presence or absence of a textual basis for deeming some matters unamendable, and on the
prevailing conception of the ‘pouvoir constituant’, or power to engage in constitution-
making, and its relationship, if any, to principles outside that formal process.

3 INTERPRETIVE APPROACH AND NATIONAL COURTS

Having identified a series of interpretive contests that may transcend national lines, we now
identify some differences in interpretive approach among some leading national constitu-
tional courts. The effort here is not to describe the most typical interpretive approach in each
court, but rather the most nationally distinctive approaches to interpretation. The German
Court will be considered here as an example of highly purposive reasoning, based on a view
of the Constitution as a principled document to be interpreted holistically while still enabling
pragmatic accommodations to go forward. In contrast, the US Court’s justices are, as a whole,
more inclined to what Ely criticized as ‘clause-bound’ interpretation than to attempting to
bring the body of constitutional law into a principled and coherent whole; they are also more
concerned with original understandings than are their counterparts in many other jurisdic-
tions. The Canadian Supreme Court illustrates that constitutional interpretation in a common-
law system need not be characterized by a focus on originalism, just as the Australian Court
suggests that originalism has many variants and is not a made-only-in-the-USA phenomenon.
Perhaps the ‘most different’ approach to interpretive discourse among our examples is found
in the decisions of the French Conseil Constitutionnel, with its sparse and often cryptically
syllogistic reasons set forth as if a logical deduction from legal materials. With these five
countries we hope to illustrate both basic points: that there are distinctive approaches that we
can identify within each of these courts, but that the areas of overlap are also significant.

3.1 Germany

The German Constitutional Court’s commitment to developing an ‘objective hierarchy of
values’ under the Basic Law bespeaks an effort to achieve coherence across constitutional
areas. Its commitment to human dignity as the pervasive constitutional value is significant,
especially because human dignity is one of the unamendable provisions of the German Basic
Law protected by the so called ‘eternity clause’ of Article 79; the constitutional text here might
be understood to commit the interpreters to a broadly purposive or teleological approach. The
Court’s recent decision finding invalid a statute (enacted after the 9/11 attacks in the United
States and a threatened air attack on Frankfurt in 2003) authorizing the shooting down of
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hijacked civilian aircraft, as inconsistent with the human dignity of its innocent passengers,
is an example of the power of this normative value in the highly teleological German jurispru-
dence.55 In addition to other constitutional problems with the law, the Court found that by
authorizing the sacrifice of the innocent passengers’ lives, the state violated the fundamental
principle of human dignity and the right to life: ‘What is thus absolutely prohibited is any
treatment of a human being by public authority which fundamentally calls into question his
or her quality of a subject, his or her status as a legal entity … by its lack of the respect of the
value which is due to every human being for his or her own sake’.56 Indeed, the Court wrote,
to shoot down a plane with helpless passengers and crew:

ignores the status of the persons affected as subjects endowed with dignity and inalienable rights. By
their killing being used as a means to save others, they are treated as objects and at the same time
deprived of their rights; with their lives being disposed of unilaterally by the state, the persons on
board the aircraft, who, as victims, are themselves in need of protection, are denied the value which
is due to a human being for his or her own sake.57

Although in many other of its opinions the German Court has engaged in proportionality
analysis, or balancing, as a basic interpretive approach to reconciling and maximizing
competing constitutional values,58 in this part of this opinion respect for human dignity
appears as something of an absolute barrier to government action.

The importance of human dignity and reasoning from that commitment as a transcendent,
almost prepolitical value, is likewise suggested by the Court’s analysis in a case finding life
imprisonment without parole to contravene human dignity:

The free human person and his dignity are the highest values of the constitutional order. The state in
all of its forms is obliged to respect and defend it. This is based on the conception of man as a spir-
itual-moral being endowed with the freedom to determine and develop himself. This freedom … is
not that of an isolated and self-regarding individual but rather [that] of a person related to and bound
by the community. … [T]he state must regard every individual within society with equal worth.59

For these reasons it ‘is contrary to human dignity to make persons the mere tool of the
State’; in respect of punishment, the state needs to ‘guarantee the minimal existence …
necessary for a life worthy of a human being’, which makes it ‘intolerable’ to deprive a
defendant of his freedom ‘without at least providing him with the chance to someday regain
this freedom’.60

If particular constitutional values play an important role in the highly purposive forms
of German interpretation, other factors, including original understandings, play a lesser
role. Indeed, in the Life Imprisonment case, the Court wrote that ‘original history’ and the
ideas of the drafters were not of decisive importance, as opposed to improved understand-
ings of the value of human dignity and better insights into the effect of life imprisonment
on prisoners.61 While the enactment history of the Basic Law plays a lesser role than do
original understandings in US jurisprudence, its consideration is not entirely ruled out by
the conventions of German constitutional discourse, as in references to the need to break
from the Nazi legacy in interpreting the right to life in the first German Abortion Decision,
referenced below.62 Also, not unlike the common law jurisdiction courts, the FCC cites its
own jurisprudence as an important source of authority,63 and as discussed further below,
considers the pragmatic consequences of interpretive choices in reaching decisions as well.
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3.2 United States

US Supreme Court decisions often begin with either a recitation of a prior precedent, as fram-
ing the question, or a statement of the facts and procedural history of the case, rather than with
a basic constitutional value or principle. Reference to precedent may reflect the degree to
which the Court’s common law background influences interpretive approach so that prior
cases and their doctrine are treated as a part of the ‘constitutional law’ with at least some stare
decisis effect. Perhaps the strongest statement of this position is found in Cooper v Aaron,
where the Court, in an opinion signed by all nine members, wrote, ‘the interpretation of the
Fourteenth Amendment enunciated by this Court in the Brown [v. Board of Education] case
is the supreme law of the land’, under the Supremacy Clause of Article VI.64 In practice,
however, it is not clear that prior case law constrains the Court any more than prior German
cases constrain the FCC. The recent decision in Citizens United v Federal Election
Commission,65 striking down restrictions on corporate political campaign expenditures, is a
dramatic illustration of the degree to which strict stare decisis is rejected by many justices,
since the Court had to overrule two prior decisions to reach the conclusion it did. The Court’s
attention to ‘facts’ is also probably related to its common law tradition, and the influence of
interpretations of the ‘case or controversy’ limits of Article III as precluding advisory opin-
ions and substantially limiting standing (for example, of legislators or taxpayers). But at the
same time, one may question how significant the facts of each case actually are, given the
Court’s increasing sense of itself as an ‘Olympian’, law-announcing rather than error-correct-
ing body.66

Each of the interpretive approaches described in section 2 can be found in some opinions
of some justices of the US court, though the United States is less likely to produce constitu-
tional opinions that frame their reasoning within constitutional first principles or values.
Brown was predicated on a willingness to re-understand the significance of public education
in the American democracy and the social meaning of segregation (in ways that would not be
entirely unfamiliar to the contemporary Canadian Court).67 The decision in Lawrence v
Texas, holding that a state law criminalizing same-sex sodomy was unconstitutional under the
Due Process Clause, drew on other cases to articulate the principle of a right to develop inti-
mate relationships in the private sphere, while considering as well European law and changes
in state law.68 But there are opinions written in the US Supreme Court that would be quite
rare, if not unheard of, in other leading constitutional courts.

Perhaps the most notable recent example is the decision in District of Columbia v Heller,
striking down a DC law prohibiting the possession of handguns. The majority adopted a
remarkably historical perspective to interpreting part of the Second Amendment’s text, while
eschewing attention to original purposes in interpreting the Amendment’s implications for the
regulation of weapons. In brief, the majority reasoned that the ‘preamble’ of the Second
Amendment, asserting the importance of ‘well-regulated’ militias to a ‘free State’, did not
constrain the meaning of the so-called ‘operative clause’ providing that the right of the people
to keep and bear arms shall not be infringed. The Court abandoned specific-applications orig-
inalism in discussing the possible scope of this right,69 but nonetheless the 40-plus pages in
the majority opinion and the more than 35 pages in dissenting opinions devoted to arguments
about intended meanings in the 18th and 19th centuries is something few other courts would
produce.
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3.3 Australia

As discussed above, ‘legalism’ – in the sense of ‘strict devotion’ to the words in the
Constitution as they were understood in 1901 – is a distinguishing feature of Australian
constitutional interpretation. Stare decisis is regarded in Australia as a part of ‘strict legal-
ism’, rather than being an inconsistency to be either tolerated out of necessity or rejected, as
some US originalists treat precedent viewed as inconsistent with original understandings.70

Australian opinions on the whole seem to place Australia in the ‘multi-valenced’ camp of
jurisprudential tendencies.71 ‘Strict legalism’ is a commitment to the original meaning of the
text, together with consideration of precedent, but in practice the Court has shown some will-
ingness to depart from the original meaning in the face of changed understandings or circum-
stances, along with a willingness by many justices to consider foreign or international law.72

The ‘multi-valenced’ character of the Australian High Court’s interpretive approach is rein-
forced by the Court’s seriatim opinion practice.

At another level, much of Australia’s constitutional jurisprudence is informed by a self-
consciousness about the deliberate omission of a bill of rights and a concomitant reliance on
parliamentary decisionmaking.73 In Al-Kateb v Godwin, the Court by a 4–3 vote rejected a
challenge to the constitutionality of an alien’s continued detention under a federal immigra-
tion statute.74 The statute under which the alien was detained required that the federal govern-
ment remove an unlawful alien and detain the alien until removal; the alien in question was
a stateless person who could not be removed to another state and thus faced a seemingly
indefinite period of detention. Rejecting the argument that insofar as indefinite detention was
authorized it was a form of punishment that could only be carried out under the judgment of
an Article III court, the majority judges reasoned that the detention was not imposed in order
to punish but rather to be able to carry out the national government’s powers to expel unlaw-
ful aliens. Judges in the majority placed considerable weight on parliamentary decisionmak-
ing. Justice McHugh, for example, wrote that the power belonged to parliament and that the
remedies, if any, for misuse of those powers lie elsewhere:

If the Parliament of the Commonwealth enacts laws that direct the executive government to detain
unlawful non-citizens in circumstances that prevent them from having contact with members of or
removing them from the Australian community, nothing in the Constitution … prevents the parlia-
ment doing so. For such laws, the parliament and those who introduce them must answer to the elec-
tors, to the international bodies who supervise human rights treaties to which Australia is a party and
to history. Whatever criticism some – maybe a great many – Australians make of such laws, their
constitutionality is not open to doubt.75

In the face of the majority’s reliance on a broad scope for parliamentary power, the dissent-
ing justices relied primarily on statutory grounds to find the continued detention ultra vires.
Chief Justice Gleeson, for example, would have found the continued detention not authorized
by law, based in part on a fundamental principle of ‘legality’, which requires courts not to
assume without a clear statement that legislation was intended to intrude on certain human
rights, including liberty.76 Resort to statutory interpretation as a basis for finding invalid
executive action may reflect not only the understandable hesitation of courts to adopt a more
confrontational stance than necessary in matters involving foreign affairs,77 but also the
Australian tradition of parliamentary democracy as the principal protector of rights.78

As is true in the United States, different justices on the Australian Court have offered
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significantly different approaches to interpretation. Some argue that the Australian
Constitution should be a ‘living force’,79 in contrast to the more dominant commitment to
‘legalism’, in which (as noted above) the constitution’s words are understood to mean the
same thing now as when they were first adopted. On the whole, the Australian case law may
be characterized as giving somewhat greater weight to the text, as originally understood, than
do US cases on the whole, while also paying attention to and being influenced by many of the
factors discussed in the US, German, and Canadian cases, including ‘structural principles and
implications’, which may be unwritten, and ‘policy’ concerns of ‘justice, utility and good
government’.80 Until quite recently, the detailed legislative history of the Constitution was
not referred to in High Court opinions, but this has begun to change.81 The Court’s new will-
ingness to resort to the constitution’s legislative history to shed light on original understand-
ings and purposes might be understood to reflect a less literal approach to Australian
‘legalism’, and in any event evinces a more complex multi-sourced interpretive approach.82

Just as interpretive approaches in the United States have been thought to vary with the
period of time presided over by different Chief Justices (e.g., the ‘Warren Court’ as opposed
to the ‘Rehnquist Court’), Australia’s High Court has been viewed as having somewhat vary-
ing interpretive postures in the different time periods associated with its Chief Justices.
During the Mason Court in particular, observers perceived a significant openness to revised
understandings of precedent and constitutional requirements.83 In one case, Street v
Queensland Bar Ass’n, the Court overruled a case decided just 16 years earlier. The issue was
whether one state could impose a residency or primary practice requirement for bar admis-
sion under section 117 of the Constitution, which prohibits state discrimination against out-
of-staters. In seven separate opinions, the Court unanimously reached the judgment that prior
interpretations of section 117 had been unduly narrow, and that the reach of its ban on
discrimination needed to be read more broadly in light of the overall constitutional purpose
of building a unified country.84 Several justices explicitly discussed the impact of modern
developments on constitutional meaning, expressing concerns, for example, about not
‘fossilizing’ the Constitution.85 An evolutionary approach to interpretation emerges, then,
even within the ‘legalistic’ traditions of the Australian High Court. While observers have
noted some movement back towards older approaches since Chief Justice Mason stepped
down in 1995, the Court’s approach remains firmly ensconced in the multi-valenced tradi-
tions of common law constitutionalism.

3.4 Canada

In Canada, the impact of the ‘living tree’ metaphor has extended from cases involving inter-
pretation of the older, more structural constitution provided by the 1867 Constitution Act to
the rights provisions in the 1982 Charter of Rights.86 Canadian judicial discourse is marked
by an interesting absence of disagreement on interpretive methodology; disagreements tend
to focus more on substantive differences among the justices’ evaluations of relevant consti-
tutional values and their implications for the case at hand, including different evaluations of
the degree of deference owed the legislature in the application of the agreed-on doctrinal
tests. In R v Keegstra, for example, a closely divided Court upheld a statute prohibiting public
hate speech directed at certain vulnerable groups. Both the majority and the dissent accepted
and applied the same doctrinal formulation of proportionality analysis under Section 1.
Where they disagreed was in its application, including disagreement over the consequences
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and effects of having such a law.87 In another case affirming national legislative power to
define marriage to include same-sex couples, the Court characterized its approach as one of
‘progressive interpretation’ that ‘accommodates and addresses the realities of modern life’.88

The text of Charter Section 1 may be regarded as an opening for fairly broad-ranging
inquiries into what ‘can be demonstrably justified in a free and democratic society’ –
language that invites consideration of the lessons of history and experience both in Canada
and in other ‘free and democratic’ societies.

Indeed, Canada’s jurisprudence illustrates the interpretive impact of the ‘limitations
clauses’ now found in many domestic constitutions with respect to certain fundamental rights.
Section 1 operates as a ‘salvage’ clause that permits laws found to infringe on protected rights
to be upheld provided that they meet its requirements.89 Those requirements have been devel-
oped in an elaborate jurisprudence of proportionality, involving an initial determination of
whether the purpose of the legislation is itself compatible with a free and democratic society.
If so, a three-step test (of rationality, minimal impairment, and proportionality as such) are
applied to evaluate the statute as a means towards that end. The Canadian approach, some
suggest, has contributed to a more purposive and expansive understanding of rights them-
selves, in contrast to the US approach of bundling analysis of the rights and the government
interests involved.90 In both systems, however, there are concerns for proportionality, albeit
expressed in different terms.91

3.5 France

France is a somewhat problematic but nonetheless interesting comparative case. It is problem-
atic, first, because there is disagreement whether to view the Conseil Constitutionnel as a court
or as a distinctive political organ (in the words of some, a third legislative chamber). The prob-
lem arises in part because, as a formal matter, the Conseil’s jurisdiction to review laws could
until very recently be exercised only before the law was promulgated by the President.92

Second, French judicial opinions are notably terse and cryptic; to understand and situate them
it is helpful to read academic notes and analyses, not widely available in English,93 as well as
the legal commentary offered by the Conseil’s Secretary-General.  Moreover, although the
Conseil Constitutionnel has begun translating some decisions into English, the original refer-
ences to the Conseil and the government’s replies, which are also publicly available, are not
translated into English. For those (like us) with only rudimentary French, the selective avail-
ability of the Conseil’s decisions and in particular of the associated commentary provides only
limited access to what, within the French legal community, may be understood as the Conseil’s
interpretive approaches. Much of the literature in English, finally, is concerned less with inter-
pretive theory or approach than with institutional, or subject-specific, concerns. Comments in
this section are therefore particularly cautious and limited.

The discursive style of the Conseil Constitutionnel is somewhat similar to that of the two
French supreme courts, the Cour de Cassation and the Conseil d’État.94 The style of those
courts has received extensive attention in the scholarly literature. It is in form syllogistic,
beginning with a ‘Whereas’ or ‘Having regard to’ or ‘Considering’ clause. As Michel
Rosenfeld has written,

In the French style, the court ‘speaks’ the law or the constitution in the name of the Republic as an
indivisible whole. In contrast, in the US common law context, judges ‘make’ or infer or construct
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the law. … by a process of interpretation, accretion, experimentation, argumentation and trial and
error … [I]n the French model, the rule-of-law republic speaks with one voice regardless of the
actual difficulties presented by the constitutional issue at stake.95

The brevity and opacity of the published decisions of all three of these courts has been widely
noted, and limits efforts to discern an interpretive approach from their words standing 
alone.

A 1971 decision of the Conseil Constitutionnel, sometimes referred to as France’s
Marbury v Madison,96 was made up of only four brief ‘In light of’ clauses, each identifying
a different source of law, followed by six terse numbered paragraphs.97 Nonetheless, it
resulted in a very dramatic expansion of understandings of the controlling constitutional texts
and of the controlling sources of constitutional law. It not only found a law enacted by parlia-
ment to be inconsistent with individual rights, but it did so on the basis of the seemingly inde-
terminate (and potentially expansive) concept of the fundamental principles of the laws of the
republic, which the Conseil said were incorporated into the present constitution by preambu-
latory references. The 1971 decision found such a fundamental principle by reference to a
1901 statute that was not itself characterized as part of the constitution. In prioritizing the
principles of one statute enacted 70 years earlier over the challenged statute, just passed by
the parliament, the Conseil offered no underlying reasoning in its published decision,
however much the decision may have drawn from earlier decisions by the Conseil d’État,98

or been discussed in internal memoranda and meetings.99 As Alec Stone said, ‘The entire text
of the famous 1971 decision on freedom of association . . . contains only six “considerations,”
sentence-like assertions about what the law is.’100 The 1962 Referendum decision, in which
the Conseil found it lacked jurisdiction to review the legality of a referendum to change the
constitution, consists of only five ‘consideration’ paragraphs, taking less than two pages in
the Recueil reports.101 In 1970 a scholar described the ‘laconic’ decisions of the Conseil
Constitutionnel as simply a ‘decision on the facts’ that ‘a given enactment. . . is or is not
[permissible] and no light is thrown on the principle if any, behind the decision’.102 While
this may go too far, the brevity and cryptic nature of the Conseil’s decisions can make it diffi-
cult to characterize its interpretive approach.103

Yet the Conseil Constitutionnel’s opinions since the 1980s have been, on the whole, less
laconic than its earlier years; 104 they offer justifications, though not full defenses of their
positions, in ways that permit some greater insight into interpretive approaches. Recent deci-
sions reveal, for example, concern in some areas with proportionality;105 implicit awareness
of comparative constitutional law and attention to the jurisprudence of the European Court of
Human Rights across an array of issues;106 and rare but occasional references to the Conseil’s
own prior case law. Implicit references to prior case law appear through use of language from
the prior opinions.107 In many cases, reasons for the judgment responsive to the arguments
raised are given, though they are not necessarily fully explained.108 Indeed, in his 2008 book,
John Bell, another leading scholar of the Conseil Constitutionnel, noted that the decisions of
the Conseil are not as brief as those of the Cour de Cassation and Conseil d’État, and that the
Conseil now makes an effort to be accessible to the press.109

The French interpretive approach, as revealed in the published decisions, remains distinc-
tively syllogistic, sparsely written as if the reasons are plainly adduced from the listed sources
of law. And yet, the creativity and judgment involved in identifying the sources of French
constitutional law belie the apparent constraint of the positive theoretical framing.110 The
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incorporation of fundamental principles identified in the laws of the republic, noted above,
was a major expansion. In later cases, the Conseil distinguished such principles from mere
‘traditions’, not of constitutional value,111 in a move that emphasized the degree of historical,
social and cultural judgment entailed in identifying those principles. The effort to reconcile
sometimes quite divergent values, for example, on property rights in the 1789 and 1946
constitutional instruments,112 plainly requires judicial choice. The Conseil has also developed
the doctrine of ‘constitutional objectives’, derived from more modern legislation, and relied
on these to invalidate subsequent legislation, as in a series of cases on concentration of press
ownership.113 The decisions of the Conseil can be taken to show how a positivist, formalist
interpretive discourse may nonetheless draw on multiple sources, and contribute to an evolu-
tionary body of court-made jurisprudence.114

Thus, on the Conseil, reasons are given, but often not explained; contrary readings are left
unexplored; and univocality reinforces an apparent formalism. By rooting the constitution in
sources from many different periods in the past, as well as in statutes of the Third Republic,
however, the Conseil has increased its flexibility to adapt the constitution to changing circum-
stances; at times it has shown little hesitation to invalidate major statutes, seemingly accept-
ing the possibility that amendment will follow.115 (Perhaps the jurisdiction regularly
exercised under Article 54, to determine whether treaty ratification requires a constitutional
amendment, helps normalize amendment.116) Some scholars characterize the Conseil’s role
as that of channeling political disagreement into a procedure (amendment) that requires more
compromise across party lines.117 With a significant change in jurisdiction authorizing refer-
rals of challenges to enacted statutes in individual cases from the Conseil d’État and the Cour
de Cassation, the trend towards more justificatory reasoning on the face of the opinions may
well become more intense, as the Conseil forms relationships with individual litigants, and as
the impact of transnational discourses and decisions on constitutional law grows.

4 CONCLUDING REMARKS: INTERPRETIVE APPROACH AND
SUBSTANTIVE OUTCOME

All of the dominant interpretive approaches have a range of indeterminacy in their applica-
tions. And all successful constitutional courts must maintain a relationship of trust with legal
elites and with the population sufficient to induce compliance with unpopular decisions in
their polities; thus all are responsive at times to broader currents of thought and opinion in
ways not always captured by interpretive method. We briefly illustrate these two points below
with reference to the Second Amendment in the United States and the German Court’s deci-
sions on abortion.

In Heller, the Court effectively overruled a nearly 70-year-old precedent, United States v
Miller. Miller, in rejecting a Second Amendment challenge to one of the first federal firearms
control statutes, explained its reasoning in ways that strongly suggested that the Amendment
was limited to the protection of the existence of armed state militias.118 It was so viewed for
decades in legislative bodies, which enacted gun regulations, and in the lower federal and
state courts. Nonetheless, a movement spearheaded by, inter alia, conservatives in the
National Rifle Association in the 1970s, and the Reagan election in 1980, led to a body of
government reports and scholarship that argued that the Amendment should be read to protect
an individual right to bear arms, whether or not connected to state militias in their current
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form.119 In Heller, the Supreme Court declared unconstitutional a District of Columbia law
that banned the possession of handguns by most persons in the District. Reading the Second
Amendment in a deliberately non-purposive way, the Court treated its opening or ‘prefatory’
clause as irrelevant to its ‘operative’ force. Textualism was thus placed at war not only with
purposivism but with itself.120 The degree to which the majority was prepared to discount
stare decisis in the wake of 70 years of regulation in reliance on Miller was startling and not
entirely acknowledged by the Court.121

For present purposes, what is worth noting is the degree to which the principal dissent
argued the original understanding of the Amendment (to protect militias and to protect arms
bearing only in connection therewith). Justice Stevens vigorously contested the majority’s
analysis of what the framing generation understood, invoking examples of regulations of
firearms and ammunition of the late 18th century. The conflicts over what the ‘originalist’
sources showed tends to support the suggestion that much of the emphasis on originalism
reflects less a commitment to a particular method of legal interpretation than a phalanx of
positions tied together by political and cultural understandings;122 it also lends credence to
Reva Siegel’s argument that what the Court now perceives as the core meaning of the Second
Amendment was constructed through the social and political movements of the 1980s and
1990s.123 Given the conflicting mounds of evidence amassed in the majority and dissenting
opinions, and the overruling of prior precedent, originalism as an interpretive method is
plainly not predictive – by itself – of the result.124

We turn now to an example from the German Constitutional Court. As noted above,
central to the German Court’s interpretive approach is the foundational character of human
dignity and the right to life in the objective ordering of values. Yet application of these norms
may well be influenced by more pragmatic considerations and may change over time, as the
movement from the Court’s first decision on abortion to the second illustrates. In the first
Abortion Decision, the German Court found unconstitutional a liberalization statute that
would have authorized abortions in the first 12 weeks of pregnancy, following counseling.
Although the statute was defended as promoting unborn life, on the theory that if more
women went for counseling they would decide to continue their pregnancies, the court
emphasized the individual character of the (fetal) right to life and the value of human dignity,
suggesting that to give ‘unrestricted power of disposition’ to pregnant women to terminate
early pregnancies was inconsistent with those values.125 The Court specifically rejected the
consequentialist argument that ‘developing life would be better protected through individual
counseling of the pregnant woman than through a threat of punishment’, asserting that ‘the
weighing in bulk of life against life which leads to … the destruction of a supposedly smaller
number in the interests of the preservation of an allegedly larger number is not reconcilable
with the obligation of an individual protection of each single concrete life’.126

In the second German Abortion Decision of 1993, reviewing the legislation that emerged
after the reunification of East and West Germany, the Court appeared to retreat from this posi-
tion. The abortion question was one of the most divisive in the negotiations between the two
Germanies; indeed, the reunification agreement allowed both parts of Germany to maintain
their own abortion law regime for a period of two years. When the compromise legislation
was before it in 1993, the Court took a very different view of approaches that relied on coun-
seling, without third party evaluation, for an early decision to abort. As Gerald Neuman
described the Court’s reasoning, because pregnancy often could not be perceived in the first
trimester, ‘[a] system that elicited the cooperation of the woman therefore had a greater
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chance of success in preventing abortion than a system that antagonized her and prompted
evasion’, and the ‘threat of criminal punishment and the subjection of the woman to third
party evaluation of her need for an abortion had proved antagonizing’.127 In this passage,
then, we see a distinctly more consequentialist view of how the value of human dignity was
to be served than we saw in the First Abortion Decision – or in the later decision on shooting
down airplanes, discussed earlier. Might the Court have been willing to tolerate this as a prag-
matic accommodation on a highly divisive issue? Whatever the motivation, one can see on
this issue that, even in a court that highly values coherence and purposivism in the interpre-
tation of the Basic Law, there is some degree of indeterminacy in the application of its inter-
pretive method to individual cases.

In choosing only five countries to examine, we have necessarily limited the inferences we
can draw about constitutional interpretation across the world’s courts. Still, as these examples
make clear, leading constitutional courts, like the judges that populate them, operate within
and are constrained by distinctive interpretive traditions but at the same time display consid-
erable interpretive overlap. The differences within courts and their scholarly communities
may well be as significant – if not more so – as the differences across courts.
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Republic of Germany (1997). Likewise, the Conseil Constitutionnel has placed translations of some of its
opinions on its website, and many of its decisions have been explored by scholars writing in English. See, e.g.,
John Bell, French Constitutional Law (1992); Alec Stone, The Birth of Judicial Politics in France (1992).
That said, partial translations of opinions reflect translators’ decisions about what is most important, and even
where full translations are available on judicial websites, the choice of cases may reflect the courts’ own views
of the cases’ importance. That selection effect may limit the representativeness of the interpretive methods
observed. Moreover, important differences in interpretive approach might be glossed over because of the
limits of translation.

8. See Richard H. Fallon, Jr., ‘A Constructivist Coherence Theory of Constitutional Interpretation’, 100 Harvard
Law Review 1189 (1987).

9. 252 US 416, 433 (1920).
10. 17 US (4 Wheat.) 316, 407, 415 (1819). See also Marbury v Madison, 5 US (1 Cranch) 137, 176 (1803).
11. Just as Holmes implied, in Missouri v Holland, that there are ‘words’ and then there are ‘words that are a
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constituent act’, the Privy Council observed that ‘there are statutes and statutes’. Edwards v. Att’y-Gen. for
Can., [1930] AC 124, 136 (PC 1929) (appeal taken from Can.).

12. Edwards, [1930] AC at 134 (quoting Sir Robert Borden, Canadian Constitutional Studies 55 (1922)).
13. See Vicki C. Jackson, ‘Constitutions as Living Trees? Comparative Constitutional Law and Interpretive

Metaphors’, 75 Fordham Law Review 921, 954 (2006).
14. See Owen Dixon, ‘Swearing In of Sir Owen Dixon as Chief Justice (Apr. 12, 1952)’, in (1952) 85 CLR xi,

xiv (Austl.) (‘There is no other safe guide to judicial decisions in great conflicts than a strict and complete
legalism’); see also Singh v Commonwealth, (2004) 222 CLR 322, 338 (Austl.) (Gleeson, CJ) (explaining that
constitutional interpretation is based not on current understandings but on ‘the contemporary meaning of the
language used in 1900’).

15. Antonin Scalia, ‘Modernity and the Constitution’, in Constitutional Justice under Old Constitutions 315
(Eivind Smith ed., 1995).

16. See Jamal Greene, ‘On the Origins of Originalism’, 88 Texas Law Review 1, 11 (2009).
17. See, e.g., David C. Gray, ‘Why Justice Scalia Should be a Constitutional Comparativist – Sometimes’, 59

Stanford Law Review 1249 (2007); Mark Tushnet, ‘When is Knowing Less Better Than Knowing More?
Unpacking the Controversy over Supreme Court Reference to Non-U.S. Law’, 90 Minnesota Law Review
1275, 1279–80 (2006).

18. Greene, supra note 16, at 9–10 (discussing Justice Scalia’s views).
19. See Street v Queensland Bar Ass’n, (1989) 168 CLR 461, 537–8 (Dawson, J) (discussing ‘denotation’ and

‘connotation’ of constitutional terms); Jeffrey Goldsworthy, ‘Originalism in Constitutional Interpretation’, 25
Federal Law Review 1, 20 (1997) (arguing that a distinction between ‘enactment’ and ‘application’ intentions
is an aspect of ‘moderate originalism’).

20. See, e.g., King v Jones, (1972) 128 CLR 221, 229 (Barwick, CJ); Eastman v R, (2000) 203 CLR 1, 40–47
(McHugh, J).

21. See Ronald Dworkin, Freedom’s Law: The Moral Reading of the American Constitution 76 (1996); Ronald
Dworkin, Taking Rights Seriously 134, 136–7 (1977) (arguing that judges should consider constitutional
terms like ‘equality’ not as specific conceptions of rights but as ‘appeals to moral concepts’); see also In re
Wakim; Ex parte McNally, (1999) 198 CLR 511, 552 (McHugh, J) (drawing a parallel between Dworkin’s
concept–conception distinction and Australian doctrine).

22. Jack M. Balkin, ‘Abortion and Original Meaning’, 24 Constitutional Commentary 291 (2007) (distinguishing
original meaning from original expected application and arguing that there is a false dichotomy between orig-
inalism and living constitutionalism).

23. See Randy E. Barnett, Restoring the Lost Constitution 120 (2004); Keith Whittington, Constitutional
Construction 2 (1999).

24. Stephen Breyer, Active Liberty (2006); John Hart Ely, Democracy and Distrust (1980).
25. See Balkin, supra note 22, at 301; Greene, supra note 16, at 81.
26. Aharon Barak, Purposive Interpretation in Law 190 (2005).
27. Id. at 191.
28. Id. at 238.
29. David M. Beatty, The Ultimate Rule of Law (2004).
30. Many jurisdictions use a four-part test, the first aspect of which is to assure the legitimacy of the government’s

purpose; assuming that there is a legitimate purpose, the inquiry proceeds to consider the suitability or ratio-
nality of the means chosen; whether the means are necessary towards the goal, or minimally impair the right;
and whether the intrusion can be justified by the government’s goal of beneficent effects. See R v Oakes,
(1986) 1 SCR 103, 139.

31. Beatty, supra note 29, at 160–61. For critical examination of this claim, see Vicki C. Jackson, ‘Being
Proportional About Proportionality’, 21 Constitutional Commentary 803 (2004).

32. See Robert Alexy, A Theory of Constitutional Rights 67 (Julian Rivers trans., 2002).
33. See generally Jacco Bomhoff, ‘Balancing, the Global and the Local: Judicial Balancing as a Problematic

Topic in Comparative (Constitutional) Law’, 31 Hastings International and Comparative Law Review 555
(2008).

34. See Dieter Grimm, ‘Proportionality in Canadian and German Jurisprudence’, 57 University of Toronto Law
Journal 383 (2007) (suggesting that Canadian proportionality analysis focuses on the second step, minimal
intrusion, while German proportionality analysis focuses on both minimal impairment and on the weighing of
the harm to constitutional values against the nature of the government’s purpose).

35. See Ernest Young, ‘Rediscovering Conservatism: Burkean Political Theory and Constitutional Interpretation’,
72 North Carolina Law Review 619, 624 (1994) (advocating constitutional interpretation grounded in the ‘grad-
ual, evolutionary development of traditional constitutional principles in a manner similar to the common law’);
David A. Strauss, ‘Common Law Constitutional Interpretation’, 63 University of Chicago Law Review 877
(1996) (arguing that a common law approach accords with current US practice and provides the best justifica-
tion for that practice); Philip Bobbitt, Constitutional Fate 3–119 (1982) (sketching six distinct, self-legitimating
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‘modalities’ of US constitutional interpretation); Jackson, supra note 3, at 642 (arguing that multi-valenced
interpretation ‘makes it more likely that a wide array of claimants will be able to join in constitutional inter-
pretation’).

36. Fallon, supra note 8, at 1246.
37. See Jeffrey Goldsworthy, ‘Conclusions’, in Interpreting Constitutions: A Comparative Study 321, 325

(Jeffrey Goldsworthy ed., 2006).
38. See Jackson, supra note 13, at 929–32 (discussing the multi-sourced approach of the FCC in the first German

Abortion Decision).
39. See Roach v Electoral Comm’r, (2007) 239 ALR 1 (Gleeson, CJ) (discussing, inter alia, precedents of the

Supreme Court of Canada and the European Court of Human Rights, and constitutional text, history, and
purpose, to invalidate the disenfranchisement of all prisoners regardless of sentence length); see also SGH Ltd.
v Comm’r of Taxation (2002) 210 CLR 51, 75 (Gummow, J) (‘Questions of construction of the constitution
are not to be answered by the adoption and application of any particular, all-embracing and revelatory theory
or doctrine of interpretation.’).

40. For invocation of text, precedent and purpose, see Labatt Breweries of Canada v AG Canada, [1980] 1 SCR 914
(invalidating national beer labeling rule). For the Canadian Court’s willingness to depart from original under-
standings, see Reference re Section 94(2) of the Motor Vehicle Act (British Columbia), [1985] 2 SCR 486.

41. According to Professor Lasser, the French high courts consider a much broader range of material and perspec-
tives in their internal deliberations than are reflected in their opinions. Although he has studied principally the
Cour de Cassation (and to some extent the Conseil d’État), a similar pattern likely exists in the Conseil
Constitutionnel. See infra note 99. On the range of foreign and international sources considered by the
Conseil, see Olivier Dutheillet de Lamothe, ‘Judges’ Roundtable’, 3 International Journal of Constitutional
Law 550 (2005).

42. Frederick Schauer, ‘Formalism’, 97 Yale Law Journal 509, 537, 542 (1988).
43. Kathleen Sullivan, ‘Foreword: The Justices of Rules and Standards’, 106 Harvard Law Review 22 (1992). The

rules-standards debate is a feature of US interpretive discourse; related debates are found as well in other juris-
dictions. See, e.g., Stefan Sottiaux and Gerhard van der Schyff, ‘Methods of International Human Rights
Adjudication: Towards a More Structured Decision-Making Process for the European Court of Human
Rights’, 31 Hastings International & Comparative Law Review 115, 117–21 and nn.  5, 18 (2008) (citing
sources); Peter McCormick, ‘Blocs, Swarms, and Outliers: Conceptualizing Disagreement on the Modern
Supreme Court of Canada’, 42 Osgoode Hall Law Journal 99, 105 (2004) (contrasting ‘formalism’ with
‘contextualism’); Paul Horwitz, ‘Law’s Expression: The Promise and Perils of Judicial Opinion Writing in
Canadian Constitutional Law’, 38 Osgoode Hall Law Journal 101, 132 (2000) (describing formalist ‘tests’ for
ascertaining Section 2 violations).

44. Sullivan, supra note 43, at 27.
45. See Roger P. Alford, ‘In Search of a Theory for Constitutional Comparativism’, 52 UCLA Law Review 639,

674 (2005) (distinguishing ‘structural’ and ‘interpretive’ majoritarianism); see also Ely, supra note 24.
46. Both ‘gun rights’ and the anti-abortion rights movement have been identified as examples in the United States

of popular mobilizations in support of constitutional change. See Reva B. Siegel, ‘Dead or Alive: Originalism as
Popular Constitutionalism’ in Heller, 122 Harvard Law Review 191 (2008); Robert Post and Reva Siegel, ‘Roe
Rage: Democratic Constitutionalism and Backlash’, 42 Harv. C.R.-C.L. L. Rev. 373 (2007). On legislative  defer-
ence, compare, e.g., District of Columbia v Heller, 128 S. Ct. 2783, 2852 (2008) (Breyer, J, dissenting) (advo-
cating deference to legislatures in seeking a balance between gun rights and gun control), with Stenberg v
Carhart, 530 US 914, 920 (2000) (Breyer, J) (striking down Nebraska’s prohibition on an abortion procedure,
notwithstanding argument for deference to the state legislature, id. at 1017–18 (Thomas, J, dissenting)).

47. See, e.g., Health Services & Support v B.C., 2007 SCC 27, 161–4 (Deschamps, J, dissenting in part) (canvass-
ing cases to argue that a ‘contextual’ approach to proportionality analysis may lead to greater or lesser defer-
ence to the legislature depending on circumstances); R v Morgentaler, [1988] 1 SCR 30, 132 (McIntyre, J,
dissenting) (arguing for deference to Parliament’s abortion regulations).

48. See Victor Ferreres Comella, Constitutional Courts and Democratic Values (2009).
49. See generally Stephen Gardbaum, ‘The New Commonwealth Model of Constitutionalism’, 49 American

Journal of Comparative Law 707 (2001); Mark V. Tushnet, Weak Courts, Strong Rights 23–42 (2007).
50. See Susan Wright, ‘The French Conseil Constitutionnel in 1999’, 6 European Public Law 146, 147 (2000)

(describing several constitutional amendments made in 1999 to promote ‘Europeanization’, to allow partici-
pation in the International Criminal Court, and to permit affirmative legislation on behalf of women’s equal-
ity in elective office). The Conseil has jurisdiction to review proposed treaties before they are ratified. See
Constitution of France, 1958, Article 54 (explaining that a proposed treaty found inconsistent with the consti-
tution may be ratified only after the constitution is amended).

51. Donald Kommers, ‘Germany: Balancing Rights and Duties’, in Interpreting Constitutions, supra note 37, at
171 (noting that formal amendment is ‘a principal mode of constitutional change’, with amendments in the
prior decade of 25 articles and 44 clauses).
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52. Barry Friedman, The Will of the People 196 (2009).
53. BverfGE 1, 14 (1951) (‘There are constitutional provisions that are so fundamental and to such an extent an

expression of a law that precedes even the constitution that they also bind the framer of the constitution, and
other constitutional provisions that do not rank so high may be null and void, because they contravene those
principles’), translated in Gary Jeffrey Jacobsohn, ‘An Unconstitutional Constitution? A Comparative
Perspective’, 4 International Journal of Constitutional Law (I•CON) 460, 477 n. 58 (2006) (emphasis added);
cf. Sudhir Krishnaswamy, Democracy and Constitutionalism in India: A Study of the Basic Structure Doctrine
(2009) (describing the ‘basic structure’ doctrine, under which the Indian Supreme Court has declared uncon-
stitutional certain duly enacted constitutional amendments). For a more general discussion of the possibility
of ‘suprapositive’ constitutional norms, see Gerald L. Neuman, ‘Human Rights and Constitutional Rights:
Harmony and Dissonance’, 55 Stanford Law Review 1863 (2003).

54. See Ferreres Comella, supra note 48, at 105-06 (stating that the Conseil Constitutionnel has made clear that
it lacks power to review constitutional amendments and noting the availability of amendment as ‘a crucial
ingredient’ to justify judicial review in French scholarly discourse); see also Susan Wright, ‘The Self-
Restraint of the Conseil Constitutionnel’, 11 European Public Law 495, 496 (2005) (noting that the Conseil
recently rejected a challenge to the constitutionality of an amendment in a decision with ‘only three recitals’).
On the Conseil’s implicit rejection of the idea of ‘supra-constitutionnalité’ in connection with Maastricht
Treaty challenges, see Bruno Genevois, Conseiller d’État, ‘Le Traité sur l’Union européenne et la
Constitution révisée: A propos de la décision du Conseil constitutionnel n° 92-312 DC du 2 septembre 1992’,
RFDA 1992, p. 937, para. II (A) (2)(B). We thank Denis Baranger for helpful discussions and for bringing the
Genevois article to our attention.

55. 1 BvR 357/05 (First Senate, 2006), available at http://www.bverfg.de/entscheidungen/rs20060215_1
bvr035705en.html.

56. Id. ¶ 119; see also id. at ¶ 35 (‘The state may not protect a majority of its citizens by intentionally killing a
minority.’).

57. Id. ¶ 122.
58. See, e.g., 1 BvR 2150/08 (2009) (upholding criminal statute penalizing public assemblies glorifying Naziism

that disturb the public peace) (English-language press release available at http://www.bverfg.de/en/
press/bvg09-129en.html). In the Shoot Down case, the Court also noted the great uncertainty that would
accompany any targeted shooting down of a plane, which might be read to suggest a form of proportionality
analysis in play. 1 BvR 357/05, ¶ 123.

59. Kommers, supra note 7, at 307–08 (translation of Life Imprisonment case).
60. Id. at 308.
61. Id. at 307.
62. See Jackson, supra note 13, at 929–30.
63. In the Shoot Down case, for example, the court referred to its past decisions elaborating the guarantee of

human dignity and the fundamental right to life. 1 BvR 357/05, ¶¶ 117–19.
64. 358 US 1, 18 (1958).
65. 130 S. Ct. 876 (2010).
66. Arthur Hellman, ‘The Shrunken Docket of the Rehnquist Court’, 1996 Supreme Court Review 403, 432–3;

see Edward A. Hartnett, ‘Questioning Certiorari: Some Reflections Seventy-Five Years After the Judges’
Bill’, 100 Columbia Law Review 1463 (2000).

67. Compare Brown v Bd. of Educ., 347 US 483 (1954), with Vriend v Alberta, [1998] 1 SCR 493 (finding uncon-
stitutional a provincial antidiscrimination law that failed to prohibit discrimination based on homosexuality).

68. 539 US 558 (2003).
69. Indeed, the Court applied the Amendment to handguns, which were not in common use at the time of ratifi-

cation. See Jamal Greene, ‘Heller High Water? The Future of Originalism’, 3 Harvard Law and Policy Review
325, 337 (2009) (referring to the majority’s ‘evolving standards of self-defense’ test).

70. See Greene, supra note 16, at 16–17, 49 n. 335, 61.
71. See Michael McHugh, ‘The Constitutional Jurisprudence of the High Court: 1989–2004’, 30 Sydney Law

Review 5, 8–9 (2008) (calling Australian constitutional interpretation a ‘house of many rooms’ that relies on
text, structure, history, precedent, and policy considerations); see also Leslie Zines, ‘The Present State of
Constitutional Interpretation’, in The High Court at the Crossroads: Essays in Constitutional Law 224, 234–8
(Adrienne Stone and George Williams eds., 2000) (concluding that the Court displays no ‘general pattern’ or
interpretive direction).

72. There are occasional assertions that specific sources are ruled out. See, e.g., Al-Kateb v Godwin, (2004) 219
CLR 562, ¶ 66 (McHugh, J) (‘[T]his court has never accepted that the Constitution contains an implication to
the effect that it should be construed to conform with the rules of international law.’). Yet Justices of quite
different ideological approaches have comfortably invoked foreign law for or against various propositions.
See generally Cheryl Saunders, ‘The Use and Misuse of Comparative, Constitutional Law’, 13 Indiana
Journal of Global Legal Studies 37, 53–61 (2006); cf. Adrienne Stone, ‘Freedom of Political Communication,
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the Constitution and the Common Law’, 26 Federal Law Review 219, 220 (1998) (criticizing the Mason Court
for being unduly influenced by the US approach on free speech issues).

73. The Australian Constitution has only a small number of provisions concerning individual rights at the federal
level. See Australian Constitution ch. I, pt. 5, § 51 (xxxi) (right to just terms in the event of a taking); id. ch.
III, § 80 (right to jury trial); id. ch. V, § 116 (right to religious freedom). In 1988, a proposed constitutional
amendment to extend those rights to the states was overwhelmingly rejected. Goldsworthy, ‘Devotion to
Legalism’, in Interpreting Constitutions, supra note 37, at 110. In 2009 a national commission recommended
Australia’s adoption of a Human Rights Act. See www.humanrightsconsultation.gov.au.

74. Al-Kateb v Godwin, (2004) 219 CLR 562.
75. Id. ¶ 48; see also id. ¶ 298 (Callinan, J) (‘It is a matter for the Australian Parliament to determine the basis on

which illegal entrants are to be detained. So long as the purpose of detention has not been abandoned, a statu-
tory purpose it may be observed that is clearly within a constitutional head of power, it is the obligation of the
courts to ensure that any detention for that purpose is neither obstructed nor frustrated.’).

76. Id. ¶¶ 19–21 (Gleeson, CJ) (‘The possibility that a person, regardless of personal circumstances, regardless of
whether he or she is a danger to the community, and regardless of whether he or she might abscond, can be
subjected to indefinite, and perhaps permanent, administrative detention is not one to be dealt with by impli-
cation.’); see also id. ¶¶ 118–40 (Gummow, J) (concluding that the statute did not authorize detention once it
became clear that there was no reasonable prospect for removal, though also finding that the act would be
unconstitutional if it applied); id. ¶ 144 (Kirby, J) (agreeing with Justice Gummow’s statutory analysis).
Relying on ultra vires review rather than individual rights adjudication to maintain the rule of law, as the
Australian High Court also did, for example, in Australia Communist Party v Commonwealth, (1951), 83 CLR
1 (invalidating a law dissolving the Communist Party), might correspond to a similar tradition within French
jurisprudence. See Lasser, supra note 4, at 68–70 (describing ‘legality’ review (including ultra vires) in the
Conseil d’État as a typically French practice that is now under assault from an emphasis on individual rights).

77. Compare, e.g., Zadvydas v Davis, 533 US 678 (2001) (applying the canon of constitutional avoidance in a
case involving a statute authorizing alien detention).

78. Even when the High Court took its first, cautious steps towards protecting an implied individual right to polit-
ical communication, in Australia Capital Television Pty Ltd. v Commonwealth, (1992) 177 CLR 106, and
Nationwide News Pty. Ltd. v Wills, (1992) 177 CLR 1, the justices justified the decisions by reference to the
traditions of parliamentary democracy. See, e.g., Nationwide News, Id. at 48 (Brennan, J) (‘Freedom of public
discussion of government . . . is not merely a desirable political privilege; it is inherent in the idea of a repre-
sentative democracy.’); see also id. (Deane, Toohey, JJ) ¶ 19 (‘[T]here is to be discerned in the doctrine of
representative government which the Constitution incorporates an implication of freedom of communication
of information and opinions about matters relating to the government of the Commonwealth.’).

79. See Michael Kirby, ‘Constitutional Interpretation and Original Intent: A Form of Ancestor Worship?’, 24
Melbourne University Law Review 1, 11 (2000) (approving of Andrew Inglis Clark’s argument that the
Australian Constitution must be ‘made a living force’ and arguing that present understandings of the
Constitution’s meaning should control interpretation today). See also Adrienne Stone, ‘Australia’s
Constitutional Rights and The Problem of Interpretive Disagreement’, 27 Sydney Law Review 29, 41–2
(2005).

80. Goldsworthy, supra note 73, at 128, 131–3.
81. Goldsworthy, supra note 73, at 124; see Cole v Whitfield, (1988) 165 CLR 360, 385 (rejecting past practice

and allowing use of convention debates to ascertain the meaning of constitutional text). The Court’s earlier
refusal to cite to constitutional convention debates was thought to be consistent with legalism, rooted in the
English common law tradition of ignoring extrinsic evidence of statutory meaning.

82. See, e.g., Jeremy Kirk, ‘Constitutional Implications (II): Doctrines of Equality and Democracy’, 25 Melbourne
Law Review 24, 27 (2001) (treating Cole as illustrating the difference between originalism as orthodox textu-
alism and originalism as ‘intentionalism’, the latter of which permits ‘some resort to extraneous materials’).
The Court itself was careful to describe its changed practice as improving its understanding of the original
meaning of the words used in the Constitution, but not to substitute for that meaning the subjective intentions
of the Constitution’s drafters. See Cole, 165 CLR at 385. For other discussions of Cole among Australian schol-
ars, see, e.g., Michael Coper, ‘Critique and Comment, Concern About Judicial Method’, 30 Melbourne
University Law Review 554, 568–9 (2006); Kirby, supra note 79, at 10; McHugh, supra note 71, at 10.

83. For a description of the Mason years (1987–95) and those that followed, emphasizing continuities in inter-
pretive method, see McHugh, supra note 71. For a different perspective, see Jason L. Pierce, Inside the Mason
Court Revolution (2006).

84. Street v Queensland Bar Ass’n, (1989) 168 CLR 461 (overruling Henry v Boehm, (1973) 128 CLR 482
(Austl.)). Section 117 of the Australian Constitution provides, ‘A subject of the Queen, resident in any State,
shall not be subject in any other State to any disability or discrimination which would not be equally applic-
able to him if he were a subject of the Queen resident in such other state.’ Commonwealth of Australia
Constitution Act, 1900, § 117.
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85. Street, 168 CLR at 518 (Brennan, J); see also id. at 566 (Gaudron, J) (writing that prior decisions interpreting
section 117 ‘do not reflect recent developments within the field of anti-discrimination law’, and noting both
Australian and American legal sources); id. at 531 (Deane, J) (asserting that conditioning the right to practice
law on residency or primary practice in a state violates section 117, ‘in the context of modern circumstances
in this country including the existence of a unitary system of law administered in the various States and
Territories by both national and State courts’).

86. For invocation of the living tree metaphor in a case involving the structure of the judicial powers established
in the 1867 Constitution Act, see, e.g., Re Residential Tenancies Act, 1979, [1981] 1 SCR 714, 723 (Dickson,
CJ) (‘A constitutional reference is not a barren exercise in statutory interpretation. What is involved is an
attempt to determine and give effect to the broad objectives and purpose of the Constitution, viewed as a
“living tree” …’). For a recent Charter case invoking the living tree, see Canada v Hislop, [2007] 1 SCR 429,
467–8 (referring to the living tree in discussing retroactive or prospective remedies for Charter violations).

87. R v Keegstra, [1990] 3 SCR 697, 759–87 (Dickson, CJ); id. at 848–65 (McLachlin, J, dissenting).
88. Reference re Same-Sex Marriage, [2004] 3 SCR 698, 710.
89. R v Morgentaler, [1988] 1 SCR 30, 73.
90. See, e.g., Kent Greenawalt, ‘Free Speech in the United States and Canada’, 55 Law & Contemporary

Problems 5, 10 (1992) (noting Canada’s ‘expansive approach to what counts as freedom of speech’). Some
argue that both section 1 and the notwithstanding clause, section 33, enable an intergovernmental ‘dialogue’
between Canadian courts and provincial and national parliaments. See Peter W. Hogg and Allison A. Bushell,
‘The Charter Dialogue Between Courts and Legislatures (Or Perhaps the Charter of Rights Isn’t Such a Bad
Thing After All)’, 35 Osgoode Hall Law Journal 75 (1997); see also Vriend v Alberta, [1998] 1 SCR 493, 565
(Iacobucci, J) (agreeing with Hogg and Bushell that ‘the Charter has given rise to a more dynamic interaction
among the branches of governance’). For conflicting views, see, e.g., Christopher P. Manfredi and James B.
Kelly, ‘Six Degrees of Dialogue: A Response to Hogg and Bushell’, 35 Osgoode Hall Law Journal 513
(1999).

91. Cf. Stephen Gardbaum, ‘The Myth and Reality of American Constitutional Exceptionalism’, 107 Michigan
Law Review 391 (2008) (arguing that the structure of rights in the US is not that different from those in Canada
or European countries, even if the content is).

92. Louis Favoreu, the French constitutionalist, has treated the Conseil Constitutionnel as fundamentally a judi-
cial body, a court. See Louis Favoreu, Constitutional Courts 14, 83–92 (trans. Alain Levasseur and Roger
Ward) (2001); see also Alec Stone Sweet, ‘The Politics of Constitutional Review in the United States and
France’, 5 I•CON 67 (2007) (discussing Favoreu’s work). On the other hand, Professor Stone Sweet
concluded in his influential book that the Conseil was better viewed as a third legislative chamber. Stone,
supra note 7; see also John Bell, French Legal Cultures 240 (2008) (noting Stone’s ‘less provocative anal-
ogy’ to a ‘legal advisory body’); but cf. Alec Stone Sweet, ‘Judicialization and the Construction of
Governance’, 32 Comparative Political Studies 147, 176 (1999) (Conseil ‘reinvented itself as a court’).
Effective March 2010, the Conseil Constitutionnel is authorized to exercise jurisdiction over concrete consti-
tutional complaints concerning enacted statutes, upon referral by either the Conseil d’État or the Cour de
Cassation. The possibility of hearing individual complaints, and to statutes already enacted, marks a signifi-
cant expansion of the Conseil’s jurisdiction, one highly likely to lead to other changes, in both procedure and
jurisprudence, that will support those who have viewed it as essentially a court. See generally Lasser, supra
note 4 at 299–305. The Conseil Constitutionnel held its first ever public hearing in May 2010. See Conseil
Constitutionnel Website, http://www.conseil-constitutionnel.fr/conseil-constitutionnel/francais/a-la-une/juin-
2010-la-publicite-des-audiences-au-conseil-constitutionnel.48374.html.

93. The English-language section of the Conseil Constitutionnel’s website refers to but does not appear to include
press releases or official and other commentary found in or through the French section. See
http://www.conseil-constitutionnel.fr (including a ‘Documentation Publications’ section); http://www.
conseil-constitutionnel.fr/conseil-constitutionnel/root/bank_mm/anglais/saisinen.pdf (noting preparation of
press communications and drafting of commentary on decisions). The Recueil des décisions du Conseil
Constitutionnel has included very brief English case summaries since 1990.

94. The Cour de Cassation is the court of last resort in criminal and private civil cases; the Conseil d’État is the
highest court for review of administrative action.

95. Michel Rosenfeld, ‘Comparing Constitutional Review by the European Court of Justice and the US Supreme
Court’, 4 I•CON 618, 635 (2006).

96. Comparative Constitutional Law 594 (Vicki C. Jackson and Mark Tushnet eds., 2nd edition 2006).
97. See Decision No. 71-44 DC, 16 July 1971, Journal officiel, 18 July 1971, p. 7114, Recueil, p. 29.
98. See Burt Neuborne, ‘Judicial Review and Separation of Powers in France and the United States’, 57 NYU Law

Review 363, 386–7 (1982) (discussing a 1956 decision of the Conseil d’État finding that a refusal to issue a
permit for formation of a political group was inconsistent with fundamental principles of the laws of the
republic under the 1946 constitution and thus had to be clearly authorized by legislation).

99. Lasser, writing about the Cour de Cassation, has argued that to look only at the published decision is to ignore
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the legitimacy conferred by virtue of the much broader gauged, purposive internal reasoning processes that
the judges engage in, Lasser, supra note 6, at 47–62, and through academic commentary and explication, id.
at 31–40. Stone has said that the Conseil Constitutionnel has adopted the ‘decision-writing style’ of French
judges (Stone, supra note 7, at 97), a style that may obscure important, and internally acknowledged, inter-
pretive sources and influences.

100. Stone, supra note 7 at 97.
101. Decision No. 62-20 DC, 6 November 1962, Journal officiel, 7 November 1962, p. 10778, Recueil, p. 27.
102. Barry Nicholas, ‘Loi, Règlement and Judicial Review in the Fifth Republic’, [1970] Public Law 251, 269-70.
103. Indeed, Burt Neuborne, who constructed an interpretive theory for the Conseil’s early decisions as based on

a structural concern with allocation of decisionmaking, sensitive to whether the law in question touched on
fundamental principles, acknowledged that some of the same decisions could be read as more substantively
driven; Neuborne, supra note 98, at 384; the opacity of the decisions left open alternative interpretive under-
standings. On the Conseil’s role in the separation of powers, see Bell, supra note 92, at 203–4 (describing
aggressive Conseil enforcement of the quite limited powers of the legislature in enacting the budget).
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118. United States v Miller, 307 US 174, 178 (1939) (‘In the absence of any evidence tending to show that posses-
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33. Docket control and the success of constitutional
courts
David Fontana*

I INTRODUCTION

In a chapter about comparative constitutional law, it might be surprising to start off this chap-
ter with a mention of Alexander Bickel. Bickel was no doubt one of the landmark figures in
American constitutional law. Writing in 1980, John Hart Ely called him ‘probably the most
creative constitutional theorist of the past twenty years’.1 But exporting some of Bickel’s ideas
about American constitutional law can actually inform our understandings of comparative
constitutional law as well. Bickel’s observation that the power of courts to do nothing – to
avoid deciding constitutional cases entirely by declining to grant certiorari and hear a case in
the first place – can greatly enhance the success of these courts, is an observation that can help
us understand much of the success and failure of various courts deciding constitutional cases
around the world, even beyond the United States Supreme Court. This judicial power to decide
not to hear a case is a power that I will reference as the power of ‘docket control’. It is not just
a significant power for the United States Supreme Court, but for all courts deciding contro-
versial constitutional cases.

There are many reasons why giving courts the power of docket control can contribute to
their success. Deciding what cases to decide permits a court to issue the right decisions at the
right times, what this chapter calls ‘issue timing’. A court can avoid encountering an issue until
the country is ready to discuss the issue, and perhaps ready to resolve the issue in the manner
the court is contemplating – or the court can decide to avoid the issue altogether because the
issue is too polarizing for the court to encounter. As part of this ‘issue timing’ is what this
chapter calls ‘legitimacy timing’, meaning giving the court the power to decide what to decide
allows courts both to initially create and then later maintain their legitimacy, even in situations
when political forces might not support the specific outcome ordered by the court. Courts
create and maintain their institutional legitimacy by giving political forces and the public time
to adjust to a newer style of institution – a judicial institution – deciding leading issues of the
day. But there is also a quantitative benefit to docket control, one related to legitimacy timing
and the general politics surrounding courts. Giving courts docket control permits them to limit
the sheer number of major issues they are deciding, which permits them to avoid excessive
political fights, and gives them an agenda control power that allows them to compete on more
equitable terms with the other branches of government, which do have agenda control.

Part of the argument of this chapter, then, is that courts deciding constitutional cases bene-
fit from having the power to set their agenda – but also that docket control is an indispensable
part of courts exercising this agenda-setting power. There are certainly other options that
courts have at their disposal to enjoy some of the same agenda-setting powers that docket
control gives courts. Indeed, these are some of the same options that Bickel mentioned. Courts
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can decide cases on technical grounds, as Bickel suggested. Courts can decide cases on
substantive grounds, but do so narrowly, a position most famously associated in the United
States with Cass Sunstein.2 There are many other options courts have to avoid deciding consti-
tutional cases in a broad and controversial manner.3

Certainly, as this chapter will discuss, other courts deciding constitutional cases beyond just
the United States Supreme Court have experimented with these options. But all of these other
ways of giving courts agenda-setting powers share the same limitation: even though they
involve courts in deciding constitutional issues in a less controversial fashion, they still involve
courts in deciding constitutional issues. The power of docket control gives courts the power to
avoid constitutional issues entirely, and the politics of that can often be better for courts.

This chapter should be considered an intellectual down payment on a larger project about
the role that docket control plays in contributing to the success of constitutional courts.
Because it is merely a down payment, and because of the structure of these chapters, my argu-
ments will be mostly illustrative, drawing on helpful examples to highlight some of the dynam-
ics that make docket control such a powerful contributor to the success of constitutional courts.
Later work will make the same argument and probe these examples in greater detail, using
more traditional large- and small-sample research design in different places.

For the purposes of this chapter, as well, I adopt an inclusive definition of the ‘success’ of
constitutional courts – meaning the ability of the constitutional court to have their decisions
enforced, their legitimacy respected and their political relevance ensured. As Ran Hirschl has
noted, the ‘success’ of an element of a constitution can be hard to define,4 and more precise
definition must await additional papers exploring docket control. Also for the purposes of this
chapter, I will use the phrase ‘constitutional review courts’ to describe any high courts decid-
ing constitutional cases. There are, of course, courts like the United States Supreme Court
which decide constitutional as well as other cases, and courts like the German Federal
Constitutional Court which exclusively decide constitutional cases – and this phrasing of
‘constitutional review courts’ is meant to communicate some shared dynamics about the poli-
tics of constitutional review facing both generalist supreme courts and specialized constitu-
tional courts.

2 THE CURRENT REALITY OF DOCKET CONTROL

With the proliferation in literature about comparative constitutional law, there is now much
literature about differences in institutional design among many constitutional review courts.
But, to this point, there is almost no literature about differences in docket control rules. This is
a substantial part of the reason why the explanatory power of these differences in docket
control rules has been neglected. As it turns out, even though the assumption is that constitu-
tional courts have no control over their dockets and supreme courts do, many forms of consti-
tutional review courts have substantial powers of docket control.

2.1 A Scholarly Oversight

There is very little scholarship about docket control and constitutional review courts, along
two dimensions, one factual, the other analytical. First, while there is much literature about
the sorts of dimensions along which the structure of constitutional courts around the world
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vary, there is almost no discussion of variations in docket control as one of the dimensions of
variation. The usual presentation of institutional variations focuses on a few topics. As Lee
Epstein, Jack Knight and Olga Shvetsova have phrased it, courts differ in terms of (1) ‘who
has the power to engage in judicial review’,5 (2) ‘when can judicial review occur’,6 (3) ‘can
judicial review take place in the absence of a real case or controversy’,7 and (4) ‘who can
initiate disputes’.8 But there are additional – and, this chapter will argue, consequential differ-
ences – in the docket control process among courts, and scholars have not studied compre-
hensively the different docket control structures in place around the world.9 As an initial
problem, then, there is simply very little aggregated information about the realities of docket
control from which to draw conclusions.10

Without this simple factual information available, then, it is unsurprising that the explana-
tory powers of docket control rules are ignored. Part of the reason for missing the analytical
power of docket control differences is because the core question that institutional differences
in docket control might help to answer – what makes constitutional courts succeed or fail –
is a question that scholars rarely ask in the first place. There is a substantial literature about
the ‘origins of dictatorship and democracy’,11 the variables that might lead to the creation of
democratic regimes. There is also a substantial literature on democratic failures, headlined by
Juan Linz’s contribution and the literature it spawned.12 When it comes to the rise and fall of
constitutional courts, though, the literature is more asymmetrical. There are several different
explanations for the creation of constitutional review courts,13 but very little literature about
conditions under which the creation of constitutional courts leads to their eventual and
durable success. This chapter offers an initial explanation as to part of the reason why consti-
tutional review courts succeed, one deriving from institutional structure: the power of courts
to decide what cases they hear in the first place can help create a politics of constitutional
review that assists constitutional review courts.

2.2 Docket Control as Common Institutional Practice

The conventional wisdom, to the extent scholars have studied docket control, seems to be that
supreme courts have broad discretionary jurisdiction and constitutional courts simply have
‘no discretionary jurisdiction’.14 As Kim Lane Scheppele has written, the assumption is that
‘constitutional courts do not typically have formally recognized discretionary powers to
choose which cases they will decide’.15 Constitutional courts are supposed to be ‘anti-
Bickelian’16 in the very little power they have to ‘do neither’ and supreme courts are
supposed to be Bickelian. The actual practice of the most successful constitutional review
courts, regardless of their structure, is actually quite informed by Bickel’s ideas of the impor-
tance of the power to decide not to decide.

It is certainly the case that in many countries with supreme courts, those supreme courts
have broad powers over their docket. Since 1988 the Supreme Court of the United States has
had almost complete control over what cases to hear on appeal.17 The Supreme Court of
Canada heard 900 appeals over the past ten years, and less than 20 percent of those cases were
heard as part of the Court’s mandatory jurisdiction, with the rest subject to broad discretion
by the Court in terms of what cases it wants to hear.18 The Supreme Court of India is granted,
by the Constitution of India, control over what cases it can hear.19 The Supreme Court of
Israel, particularly when heading petitions as the High Court of Justice (HCJ), has some
discretion in deciding what cases fully to adjudicate and decide.20
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Despite the conventional wisdom, though, constitutional courts in addition to supreme
courts have broad control over the cases that they want to hear. Consider the German Federal
Constitutional Court (FCC), the ‘most active and powerful constitutional court in Europe’.21

The FCC can hear constitutional claims either by abstract review, concrete review, or by the
filing of a constitutional complaint. Abstract review cases must be brought by specified
members of the government.22 It is difficult for the FCC to avoid deciding these cases, but as
a practical matter there have only been on average less than three a year brought to the FCC
– and because of consolidation and other procedural details, the FCC has only decided about
half of these abstract review cases.23

Concrete review cases are cases where a lower court not entrusted with jurisdiction
over constitutional cases finds that there might be a constitutional problem in the course
of addressing other legal claims.24 The FCC can decline to hear these cases because it only
need hear these cases if the case presents major implications for lower courts and the FCC
is convinced of the unconstitutionality of the action, rather than simply harboring
doubts.25 The number of concrete review cases under Art. 100 (1) of the Basic Law is
substantially lower than the number of constitutional complaints as well, so combined
with the FCC’s discretion not to hear these cases, they constitute a tiny part of the docket
of the FCC.26 As an empirical matter, the overwhelming majority of cases are brought to
the FCC as constitutional complaints – a full 96 percent of the caseload of the FCC, by
one count.27 The FCC only grants review in less than 1 percent of the constitutional
complaints it receives.28

The same institutional structure and constitutional review court docket control is true of
many of the world’s other constitutional courts. In Hungary, the very active and quite power-
ful constitutional court only decides a case as the whole court if a statute is being reviewed.29

If the challenge is to an administrative regulation, then the case is disposed of by a three-judge
panel.30 Because of this and other docket control rules, in its first three years the
Constitutional Court of Hungary considered about 6000 petitions and only published between
200 and 300 decisions each year.31 In Brazil, much of the recent success of the court has been
related to Constitutional Amendment 45, which permits the Supreme Federal Court to decline
to hear a case if it does not present an issue of general importance.32

3 WHY DOCKET CONTROL MATTERS

3.1 The Explanatory Power of Docket Control

3.1.1. The timing of constitutional review
Part of the reason why having control over the cases that it hears can contribute to the success
of constitutional review courts has to do with timing. Docket control permits a constitutional
review court to address a constitutional issue when the timing is right for the court success-
fully to intervene to decide that issue – what I will hereinafter call ‘issue timing’. Docket
control also permits a constitutional review court to address a constitutional issue at a time –
and, as discussed later, at a pace – that allows the court to create and ensure its own legiti-
macy (what I will hereinafter call ‘legitimacy timing’). As compared to other means of avoid-
ing constitutional controversies, docket control leads to a political dynamic that better assists
constitutional review courts.
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There are many reasons why a constitutional court might want to avoid deciding a partic-
ular constitutional issue altogether, or might want to avoid deciding a constitutional issue
until the timing is right. We start with a simple statement: not all constitutional issues that
constitutional review courts decide are created equal. A decision on the Dormant Commerce
Clause in the United States, for instance, does not have the same salience –  or the same judi-
cial politics dynamic – as a case involving abortion.33 Some constitutional issues presented
to courts might be so polarizing that a judicial decision on the issue could generate more polit-
ical toxins, either forever or at a particular time, than the court could manage. By deciding a
case, the constitutional review court would be taking sides on the issue, which would inflame
passions on the losing side so much that it could lead to a dangerous political dynamic.

Not only would deciding a case related to the issue generate a firestorm from the losing
side, but the nature of the debate between the competing sides might present a ‘clash of
absolutes’.34 Therefore, not only would a judicial decision on the issue be viewed as incor-
rect by the losing side, but also it might be viewed as immoral or manifestly unjust. The other
branches of government might also decide to avoid this polarizing issue for the same reasons
that the constitutional review court does, which, as discussed later, would create problems for
the constitutional review court if it does not have the identical power to avoid issues.

In the American system, a good example of the Supreme Court using its power of docket
control to avoid entering a polarizing political debate entirely was its decision to deny certio-
rari to hear cases related to the constitutionality of the Vietnam War.35 The legitimacy – and
therefore, in part – the constitutionality – of the Vietnam War was an intensely polarizing
issue,36 but the Court never decided a case that directly addressed the constitutionality of the
Vietnam War.37 If the American Supreme Court had in fact addressed the constitutionality of
the Vietnam War, it would have survived, because of the support it enjoys. In countries where
the constitutional review courts occupy a more precarious position, deciding a polarizing case
at all, at any point in time, could lead to the destruction of the court.38

In other situations, courts avoid deciding a polarizing issue for some time, until the polit-
ical timing is more conducive. Although Brown v Board of Education was intensely polariz-
ing at the time it was decided by the United States Supreme Court,39 if a case like that had
been presented to the Supreme Court and decided before then, the Supreme Court could have
been seriously damaged. With not just an unsympathetic South and therefore part of
Congress, but an unsympathetic President and all of Congress, who knows what might have
happened if Brown had been decided years earlier.40

Other constitutional review courts that have experienced success likewise either avoided
entirely or delayed deciding polarizing constitutional issues. In Israel, the Supreme Court of
Israel has three roles, but in one of them it sits as the High Court of Justice (HCJ), with the
power to decide what petitions fully to adjudicate.41 The Israeli Supreme Court decided
explicitly as early as 1969 that judicial review of some sort was authorized,42 but it did not
decide many major cases until years later. For years and years cases were brought to the HCJ
questioning the legality of different military actions in the occupied territories – and for years
and years the HCJ largely declined to decide these cases, with some exceptions.43 During this
time, the HCJ tended to ‘impose strict limitations on the ability of litigants to raise political
issues in court’.44

It was not until 1979 that the HCJ decided a number of major cases related to the occupied
territories.45 Part of the reason for this had to do with the changing political climate in Israel,
making the timing better for the HCJ just as it was for the American Supreme Court deciding
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Brown in 1954; and part of it was, as discussed later, because enough time had passed for the
HCJ to establish a degree of core legitimacy (‘legitimacy timing’). After these 1979 deci-
sions, the HCJ issued other occasionally consequential decisions, but it was not until the
1990s when it started to issue many major decisions – and, by that time, the Israeli Supreme
Court in general was wildly popular and seen as deeply legitimate, even while other branches
of government (except the army) were not.46

More recently, many of the world’s most successful constitutional review courts waited
several years – until the politics of the situation had cooled off some – before deciding major
cases related to the responses by the political branches to the events of September 11. The
High Court of Australia issued its first major decision in 2007.47 The FCC in Germany
declined to hear several cases,48 and did finally address a case related to the European Arrest
Warrant in 2005.49 The House of Lords issued its first major decision in 2004.50 The Supreme
Court of India issued its first major decision in 2004.51 The United States Supreme Court did
not decide its first cases until it decided three of them in 2004.52

Another reason why docket control can contribute to the success of constitutional review
courts is a notion related to the idea of issue timing, what I will call ‘legitimacy timing’. If issue
timing is about the importance of the court deciding the right issue at the right time for the issue,
then legitimacy timing is about the court deciding the right issue at the right time for the court.
A constitutional review court might want to wait to decide an issue until the timing is right, and
the timing might never be right. But the time must also be right for the court, and where the
constitutional review court sits in the public and political dynamic of the country.

A preliminary concept must be addressed. Constitutional review courts might enjoy two
different genres of support. One genre, ‘specific support’, refers to the support for a constitu-
tional review court because of support for the particular decisions issued by that court.53

Another and more challenging form of support that constitutional review courts might benefit
from is called ‘diffuse support’. Diffuse support is ‘a reservoir of favorable attitudes or good
will that helps members to accept or tolerate outputs to which they are opposed or the effect of
which they see as damaging to their wants’.54 It is agreeing to disagree; the support that courts
enjoy from members of the public or political figures who disagree with particular decisions but
agree with the court’s ability to make them, and therefore support the fundamentals of the
constitutional review court even after that court issues a specific decision with which they
disagree.

Most courts, even in established democracies, do not enjoy diffuse support in the eyes of
most of the population.55 For most courts then – since most courts have to survive simply on
specific support – deciding an issue that leads to any meaningful disagreement or political
backlash can be dangerous. The mandatory portions of the dockets of the German FCC and
the Supreme Court of Canada provide good examples. In Canada, although the docket of the
Supreme Court is largely discretionary,56 the Supreme Court must hear reference cases
brought to it by the political branches, unless there is some tangential jurisdictional issue.57

This has brought the established Canadian Supreme Court into political trouble when it had
to deal with issues such as the Quebec Secession Reference.58 In then-West Germany, the
FCC in its early years accepted very few cases involving meaningful constitutional disputes
– indeed, of all of the cases filed before it in 1955 using the constitutional complaint proce-
dure, only one case was admitted and decided by the FCC.59 But then the FCC faced an
abstract review challenge to German participation in some of the defense treaties of the new
European government,60 a case that the FCC was of course obligated to decide.61 Ultimately,
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this situation might have helped the FCC, but in the short term it put the new FCC in a precar-
ious position because it involved it in a major political battle of the day – and the FCC had
no choice but to decide these cases.62

Particularly when the constitutional review court is new, and trying to transition from
having simply specific support to enjoying a deeper legitimacy in the society, docket control
is crucial. Early on during the existence of a constitutional court, political coalitions or the
general public might not be ready for the constitutional court to decide cases. As a newer
institution, the exercise of power by the court (even if it is just to decide the case on techni-
cal as opposed to substantive grounds) might seem alien to these political coalitions or citi-
zens, and therefore more threatening. Moreover, it is often the case that the constitutional
court might be staffed by judges tainted from their associations with previous autocratic
regimes.63 It is not surprising, then, that courts that have been in operation for some time
seem to be more popular than courts in operation for a shorter period of time, even control-
ling for other factors.64

At first, then, when the court is only supported if the outcomes of its decisions are
supported, then the court can decide to hear cases that will not antagonize the public, perhaps
even by focusing on lower salience issues to create a reservoir of support and trust from the
public. Since a series of specific decisions that the public supports can lead to the creation of
diffuse support and a stronger foundation of support for the court,65 over time the court can
then grapple with more controversial and complicated issues as it builds diffuse support.

Many of the most successful constitutional courts have used this strategy, with great
success. For one example of this strategy, consider the Constitutional Tribunal of Poland. The
Tribunal started its operations in 1985, and was granted the power of judicial review in
1986.66 At first, the Tribunal functioned simply as an administrative court, reviewing what
the executive could do by decree.67 The Tribunal simply policed the process of lawmaking,
not the ultimate substantive acceptability of laws. Eventually, though, starting in 1989, the
Tribunal started to review the substantive constitutionality of statutes.68 Many of the targets
of its constitutional invalidations were the surely unpopular laws from the old Communist
regime.69 Later, the Tribunal started to decide cases related to the major constitutional issues
of the day. In 1991, for instance, the Polish Constitutional Tribunal invalidated an important
pension reform statute.70

The more established Western constitutional courts adopted a similar strategy when the
power of constitutional review was first established. Many forget that the United States
Supreme Court was in operation for 14 years before it decided Marbury v Madison,71 and it
had three Chief Justices before it had John Marshall. During that time, the Court avoided
major constitutional disputes. As William Michael Treanor put it, the ‘Court upheld the one
substantive congressional statute that it examined, and it did so even though there was a very
strong argument that the statute ran afoul of constitutional text’.72 The Court instead
addressed the constitutionality of congressional statutes dealing with jurisdictional as
opposed to substantive issues, and even then had very few cases of that sort.73 In France, it
was thirteen years after the creation of the Constitution of the French Fifth Republic before
the French Conseil Constitutionnel clearly stated that constitutional review was authorized by
the French Constitution.74

3.1.2 The quantity of constitutional review
Part of legitimacy timing has to do not just with what cases are being decided and when, but
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how many cases are being decided. Deciding too many cases can be damaging to established
and secure, as well as new and vulnerable, constitutional review courts. Constitutional review
courts deciding many cases are creating many losing parties, meaning many political enemies
and many political battles. In order to fight these battles, the court is at a severe disadvantage;
deciding many cases will create political criticism that simply exceeds the available sources
of political support that the court can use to fight back, and also is difficult for courts to
handle because of the institutional disadvantages created by less discretionary agendas for
courts and more discretionary agendas for political actors. In a system with a stable constitu-
tional court, that might lead to a significantly weakened court; in a system with a fragile
constitutional review court, this might lead to the elimination of the court altogether.

It should not be surprising, then, that many of the major constitutional review courts
around the world fully decide just a small number of cases per year. The Supreme Court of
the United States decides about 80 cases a year by full opinion, and less than half of these
involve constitutional issues.75 The Supreme Court of Canada decided 74 cases last year.76

The Italian Constitutional Court decides about 500 cases per year.77 The French Conseil
Constitutionnel decides about 100 cases per year.78 The Russian Constitutional Court decides
about 211 cases per year.79 Part of the success of the newer constitutional review courts in
Central and Eastern Europe is because they spent their earlier years deciding only about 50
or so cases.80

There is a very simple reason why permitting constitutional review courts to avoid decid-
ing many cases helps them: quantity negatively correlates with quality. There is good reason,
including some experimental evidence,81 to believe that reasoning affects the legitimacy of
constitutional review courts, so more time might mean better reasoning and more legitimacy.
The more cases a court has to decide, the less convincing its decisions will be, and it would
simply be impossible for constitutional review courts to decide all or many of the cases they
are faced with given the sheer number of those cases. Particularly with constitutional review
courts first trying to establish themselves – and prove that they are legal as opposed to polit-
ical bodies – quality legal reasoning might be important, and the sheer number of cases these
courts face82 makes docket control therefore crucial.

But the politics of high volume constitutional courts might present an even bigger obsta-
cle. The more cases that the court decides, the more enemies the court will be making,
because the more parties the court will be ruling against. Many of these enemies might be
politically inconsequential, or politically consequential but aggrieved about an issue of such
low salience that these enemies cannot use the court decision successfully to attack the court.
In Hungary, for instance, the mostly successful Hungarian Constitutional Court decided many
controversial cases in its earlier years.83 By 1995, the Court had issued so many constitutional
decisions that the number of political enemies conspiring against the Court had grown. The
Court invalidated 26 provisions of an important law to reduce the economic impact of the
Hungarian welfare state, and angered factions in the government attacked the Court for the
first time.84

Not just are more enemies created to fight against, but with more cases decided, the politi-
cal tools that courts can use to fight for their interests are reduced. Jeffrey Staton and Georg
Vanberg have written convincingly about how constitutional courts can use the power of
publicity to convince other branches of government to comply with court decisions.85 Staton
and Vanberg are writing mostly about constitutional review courts that are not in dire straits,86

where the support for courts is higher than for political institutions. In those situations, by
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drawing attention to court decisions, these courts compel the other branches to implement the
decision because political actors do not want to ignore a public which both likes the consti-
tutional court and is aware of what the constitutional court has said those other branches of
government should do. Courts cannot equally publicize all decisions, and courts do not neces-
sarily have many members of their staff. Courts can only issue so many press releases,87 write
so many opinion essays, be interviewed on television so many times. If the constitutional
review court is forced to decide many cases, that means that some of its decisions might be
politically vulnerable because the court won’t be available to take the political steps to protect
those decisions.

Regardless of whether the constitutional court is popular or not, though, any court needs a
‘support structure’ to implement their decisions.88 After constitutional review courts issue
decisions, there must be other actors in place to implement and enforce and support their deci-
sions. Even after the constitutional review court issues its decision, for decisions not to be
undermined there must be other groups who ‘have coordinated research, facilitated the
exchange of ideas and generated publicity around … agendas’.89 A constitutional review
court issuing many decisions might simply overburden the support structure. This is particu-
larly true in countries with smaller support structures, where the constitutional review courts
might need the assistance of the support structures even more. For instance, in Costa Rica
only 9 percent of citizens are involved in civil society activities, and in Colombia 8 percent –
with the comparative number in the United States being a substantially larger 27 percent.90

Docket control can be crucial to constitutional review courts not only to help them fight
political enemies effectively, but also to help them fight fairly. Legislatures and executives
generally face few constitutional constraints on their agenda for a particular year.
Constitutions include many negative restrictions on what the political branches are permitted
to do. Even with the increasing spread of positive obligations that the political branches face,
these obligations generally require minimal action on the part of the political branches and do
not compel their agenda in any meaningful manner. Positive obligations might be vague. As
Mark Tushnet has described it, they might be merely ‘declaratory rights’.91 The Constitution
of Ireland mentions ‘Directive Principles of State Policy’,92 but states that these are simply
‘intended for the general guidance of the [Parliament]’.93 Constitutional rules providing
simply ‘general guidance’ do not mean that the Parliament of Ireland has much in the way of
a compelled agenda.

Sometimes these rights might be what Tushnet calls ‘weak substantive rights’,94 such as
the command in the Constitution of South Africa that ‘[t]he state must take reasonable legisla-
tive and other measures, within its available resources, to achieve the progressive realisation
of this right’.95 Again, the political branches need not do much to comply with this obliga-
tion, and even if the government must act, often this can be delegated to administrative offi-
cials rather than something that must be addressed directly by the legislature or high-ranking
executive officials. If positive obligations are more concrete, commanding a specific result
(the Constitution of Mexico, for instance, guarantees that ‘[f]or every six days of work a
worker must have at least one day of rest’96), these might be self-executing and not require
much time or effort on the part of the political branches.

The contrast with a constitutional review court with limited or no docket control should be
clear. Even if political branches faced constitutionally compelled agendas, these agendas
would be simply to focus on issues. By contrast, constitutional review courts can be
compelled to focus on these issues, as well as or perhaps by focusing on specific petitions
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brought by individual parties. As a practical matter, of course, constitutions tend not to
compel political branches to do anything in the first place.

Agendas are also not fixed – if a problem or a complaint is not solved by one branch of
government, then it might need to be solved by another branch. It is often the case that polit-
ical branches of government might manipulate the constitutional review courts to serve their
own political agenda. One facet of this might be what Keith Whittington has observed,
whereby judicial review is encouraged and furthered by political actors wanting to avoid
controversial issues and therefore pass them on to courts.97 Another facet might be politicians
using courts to gain attention for their own causes98 – but without having to resolve these
causes through their own, singular, heroic but potentially risky political actions. Either way,
if political actors can manipulate the agenda of courts, they might well do so; and this puts
courts at a disadvantage if they do not have the capacity to control their agenda as well. In
other words, then, if the design is to create some semblance of equity between the branches,
docket control is a must.

3.2 Imperfect Alternatives to Docket Control

As mentioned earlier, there are certainly many tools that constitutional review courts have to
avoid deciding entirely a polarizing issue, or to wait before deciding polarizing issues.99 But,
even with those tools at its disposal, the power to decline to hear a case entirely occupies a
special position. The decision not to hear a case can be more politically innocuous than decid-
ing a case, but on secondary grounds. One reason is the ‘clash of absolutes’ logic described
earlier. If any action related to these issues is highly consequential and morally tinged, then
deciding a case, even on tangential grounds, could be more morally offensive and politically
provoking than simply avoiding an issue altogether.

This is because, in many ways, deciding a case on tangential grounds is still deciding the
case, while declining to hear the case altogether is practically and legally different. There are
certainly many examples of constitutional review courts using tangential grounds to decide
cases as a means of avoiding the core substantive issues. The Hungarian Constitutional Court
in its first years decided its first abortion case on the grounds that the abortion rules were
passed not through statute but through regulation.100 The Russian Constitutional Court ruled
on the constitutionality of the war in Chechnya by looking at whether the rules and process
leading to the commencement of wars were followed, not whether the actual war itself was
constitutional.101 The sorts of concerns similar to the legitimacy timing concerns mentioned
before surely played a part in the nature of these decisions – vague decisions or decisions
ordering weak remedies pose less risk of non-compliance and therefore less of a threat to the
legitimacy and power of the constitutional review court.102

While these are welcome tools for constitutional review courts to have at their disposal,
having the power not to decide a case in the first place is also important – and different. If a
constitutional review court decides to hear a case, there will be full briefing of the case,
discussions of it in law schools and law journals, coverage of the case in newspapers, and
debate about the issue among political figures. It is often only later that stakeholders know
the constitutional review court will decide the case on tangential grounds, so all of the heat
and intensity generated by the process leading to a substantive constitutional decision is
generated by the process leading to a tangential decision. One study of the debates leading to
decisions by the Israeli Supreme Court found ‘[t]he greatest portion of media coverage for
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political petitions does not refer to final court decisions but rather to earlier phases of the
process: threats, the issuance of petitions, and most notably court proceedings while the peti-
tion is still pending’.103 By contrast, if the constitutional review court declines to hear the case
in the first place, that whole process and publicity and attention is eliminated before it even
starts.

In part because of this different amount of pre-decision attention, there is a different polit-
ical dynamic following a decision not to hear a case as compared to a decision on a tangen-
tial ground. Decisions by constitutional review courts not to decide cases rarely generate
newspaper attention, and rarely generate political attention.104 By contrast, decisions about
major constitutional cases can generate much attention. When the HCJ in Israel decided their
first series of major cases related to the occupied territories, one of the major newspapers
printed these decisions verbatim over four pages in the newspaper.105

In this way, decisions not to hear a case impose no direct political costs on constitutional
review courts, since they are decisions made with no attention, and therefore little oversight
or accountability. The constitutional system – more generally and longitudinally – might
suffer by the incoherence and lack of clarity that results from inaction by the highest consti-
tutional review court in a country. The constitutional review court might suffer gradually,
systematically from these results. But these costs are more diffuse and gradual. By contrast,
decisions by constitutional review courts to decide a case on tangential grounds generate
more attention and more immediate and tangible risk. If the HCJ had decided a case related
to the occupied territories in any way, regardless of how technical, it would have made front-
page news. A decision not to decide receives far less attention.

3.3 The Dangers of Docket Control

The sorts of powers and opportunities for success presented by docket control discussed
above also carry with them some obvious dangers. Deciding when to decide might be an
action constrained very little by law, and controlled very much by political judgment. This is
precisely the sort of judgment that constitutional review court judges might have in low
amounts, while the actors they are competing against have it in greater amounts. The danger,
then, created by docket control is the danger created by granting a more overtly political
power to a formally legal branch of government.

But this danger is not merely theoretical. There are several examples of constitutional
review courts miscalculating in their use of their docket control, and paying a severe price for
it. The early failures of the Constitutional Court of Russia after the dissolution of the Soviet
Union are a good example of this. In December 1991, the new Court went into operation, with
Valery Zorkin as the Chairman of the Constitutional Court.106 The Court had enormous
discretion about what cases to hear. It received about 1700 complaints in its first year.107

Most of the complaints were rejected by the Registry of the Court, but a small number went
forward and were submitted to one of the specialized divisions of the Constitutional Court.108

These specialized divisions would then prepare a report, the Court would deliberate about this
report and decide whether to move forward with the case based on this report, and if it did
decide to go forward, Zorkin would assign the case to a particular Justice to lead the Court’s
discussion and decision on the case.109

In less than two years, the Zorkin Court used this discretion to issue 20 decisions invali-
dating exercises of executive or legislative powers, including cases involving controversial
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issues related to banning the former Communist Party or taking over media outlets.110 At the
same time, the Court did little to decide cases that would receive broad and cross-cutting
support from the public. It decided very few cases related to human rights, deciding only six
cases on these issues in its first 16 months.111 Most members of the Court insisted that the
Court focus on the political crisis between the new President Boris Yeltsin and the Duma and
not on the human rights concerns faced by average citizens.112 It should not be surprising,
then, that a poll in January 1993 found a meager 10 percent of the population trusted the
Russian Constitutional Court – while 23 percent trusted the President.113

Eventually, then, this Court was abolished.114 The Court that was created to replace it
eliminated much of the docket control that the previous Court had enjoyed. The previous
Court could reject a petition if it considered review of the case ‘inadvisable’;115 the new Court
seems to have fewer screening standards.116 Even under the new regime, though, the Russian
Constitutional Court does not have to fully adjudicate all cases brought to it. Between 1994
and 1999, the Court received about 15,000 petitions, and about 98 percent were dismissed by
the Secretariat of the Court.117 That left 300 cases brought to the full Court, and the Court
decided only 39 of those fully on the merits.118

While there are reasons to believe that constitutional review courts will constantly make
mistakes in their use of docket control, there are also reasons to believe these mistakes are not
fundamental or crucial. Constitutional review court judges do not come from purely legal
backgrounds. Constitutional review court judges in all sorts of constitutional democracies are
appointed by political officials. In the United States, Supreme Court Justices are appointed by
the President with the advice and consent of the Senate.119 In France, the members of the
Conseil Constitutionnel are appointed one-third by the President, one-third by the President
of the National Assembly and one-third by the President of the Senate.120 The basic logic is
essentially the same across all constitutional democracies: the appointing individuals are
elected, and so the judges they appoint are likely to be tied to, and not entirely unaware of,
the political process. However technical appointment and promotion might be in some lower
courts in some countries, appointments to constitutional review courts are almost always
political in part.

After their appointments, constitutional review courts are not entirely unaware of the polit-
ical situation surrounding the constitutional issues presented to their courts. Constitutional
review courts are facing thousands upon thousands of petitions every year. The Supreme
Court of the United States receives about 7000 petitions per year.121 In Argentina, the
Supreme Court receives 26,000 petitions per year. The Supreme Federal Court in Brazil in
2001 had 110,771 petitions filed before it.122 These petitions – the stories they present, the
lower court decisions they embody – serve as information to the constitutional review court
about how different constitutional issues are faring in the general public, and in the political
system. Constitutional review does not just generate outcomes, it provides information to
constitutional review courts.123

Of course, there were concerns voiced in response to Bickel’s initial articulation of the
benefits of docket control decades ago. These concerns were largely normative in a theoreti-
cal as opposed to an actual way. Gerald Gunther, in his famous response to Bickel’s argu-
ments, criticized Bickel for his lack of devotion to principle.124 Beyond that, according to
Gunther, by declining to hear cases, the Supreme Court was not offering reasons in the first
place, so there was very little candor about what was transpiring.125 Gunther’s concerns are
conceptually valid, but as mentioned before, denials of cases receive virtually no public or
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political attention. The reality, then, of a political actor or the public finding the lack of prin-
ciple or lack of candor troubling are quite slim.

There might also be a concern that empowering constitutional review courts to avoid
constitutional cases will lead to even more ‘underenforced constitutional norms’126 than is
necessary. Indeed, the underenforcement of constitutional rights by constitutional review
courts can weaken these courts sometimes just as much as the overenforcement of rights
can.127 I will have more to say about this in other writings on docket control, but for now it
is worth noting that this is part of the reason that other courts have taken up the cause of
protecting constitutional rights. In the years before the Canadian Supreme Court intervened
in issues related to September 11 – and indeed even since then – the lower courts have issued
many decisions protecting constitutional rights.128 The same has become true even in coun-
tries where only constitutional courts are supposed to protect constitutional rights, but other
courts have found ways to issue decisions that have the same effects of protecting constitu-
tional rights. These decisions all exist outside of the major national politics that both precedes
and follows decisions of the highest constitutional review courts.

4 CONCLUSION

The burgeoning literature on comparative constitutional law has led to a burgeoning literature
on constitutional design. The institutional structures put in place in constitutions, according
to this emerging area of scholarship, might play a substantial role in the later emergence of
this constitutional order. The predictable elements of constitutional design have been studied
at length: whether to create presidential, parliamentary or semi-presidential regimes; the
terms of constitutional court judges; and so on.

But, at the end of the day, no institutional structure turns out to be more important for the
judicial branch created by a constitution than the control given by that constitution and related
documents to the courts created. It is almost universal for political actors to receive control
not just over the decisions they make, but of the issues they decide to focus on in the first
place. Likewise, giving courts – particularly constitutional review courts – the ability to
decide what to decide proves crucial to the success of these courts. A court empowered to set
its agenda is a court that can avoid excessive political conflict and ensure maximum compli-
ance. For new courts and old courts alike, then, there is no issue more important than an issue
that appears to be the most simple: the content and structure of the docket of the court.
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